Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


■^ 


m.  is-tuwia  unuiTi 


h 


2- 
REPORTS  OF  CASES 


DECIDED  IN  THE 


APPELLATE  COURTS 


OF  THE 


STATE  OF  ILLINOIS. 


VOLUME  XXIL 


COHTAIHTNa  0A8B8   TH  WETCH  OPINIONS  WIBB    FILED  IN  THI    SNOOND    DI8T&I0T 

MM    OECBUBEB,    1886,   AND    JANUABT    AND    FBBBUABT,     1887; 

AJID   IN  THB  riBST  DI8TBI0T  IN  JANUABT,  IBB- 

BUABT,  APBTL,  MAT,  JCNB  ABO 

iVhY,    1887. 


BBPOBTBD  BT 

EDWIN  BURRITT  SMITH, 

OB  THB  OHICAQO  BAB. 


CHICAGO: 
CALLAGHAN  &  COMPANY. 

1888. 


Entered  according  to  Act  pf  Congress,  in  the  year  1888, 

Bt  Callaghak  &  Company, 

In  the  Office  of  the  Librarian  of  Congress,  at  Washington,  D.  C. 


Stereotyped  and   Printed 

by  the 

Chicago    Legel    News   Compe^. 


OFFICERS  OF  THE 


APPELLATE  COURTS  OF  ILLINOIS 


DURING  THE  TIMB  OP  THE8B  REP0ET8. 


FIRST    DISTRICT. 

W   K.  McAI^LISTKB,  Presiding  Judge, Chlcaga 

THOMAS  A.  MORAN,  Jvdge,    -      -              Chicago. 

JOSEPH  M.  BAILEY.  Judge, Preeport 

JOHN  J.  HEAL.Y.  Cto*. Chicago. 

9 

SECOND    DISTRICT. 

DAVII>  J.  BAKER,  Prttiding  Judge, .       -  Cairo. 

L.YMA2I  r,ACKY.  Judge, "       "       *       "  ^*^*"** 

W.  R.  WELCH.  Judge,       -      -       - Carllnville. 

JAMBS  B.  COMBS,  Clerk, Ottawa. 

THIRD    DISTRICT. 

GEORGE  R.  PLEASANTS,  Presiding  Judge, Kocl  Island. 

GEORGE  W.  WALL.  Judge, ^  Qixxoin. 

CHAUNCEY  8.  CONGER.  Judge, Carml; 

GEORGE  W.  JONK3,  Cfcrk, Springfield. 

FOURTH    DISTRICT. 

JACOB  W.  WILKIN,  Presiding  Judge, Danvflle. 

N.  J.  PILLSBURY.  Judge, Pontlac 

N.  W.  GREEN.  Judge,           Tazewell. 

JOHN  W.  BURTON,  Oerk, ^^  Vernon. 


id 


TABLE  OF  OASES. 


A 

Alldritt  T.  First  Nat.  Bank 24 

Alldritt  V.  First  Nat.  Bank 192 

Ames,  Ellsworth  v 401 

Appelton,  Uobinson  v 351 

Auditor  of  Public  Accounts,  Harmon  v 129 

B 

Beidler  t.  Crane 688 

Benedict,  City  of  Galesburg  y Ill 

Bishop  V.  Morris 564 

Blanchard  v.  Chapman 341 

Blatchford  v.  Chicago  Dredging  &  Dock  Co 876 

Booth,  Horn  v ,  385 

Boumeau,  Peters  v 177 

Bouton  V.  Dement 619 

Brady,  FuUerv 174 

Braun,  Ehrler  v 891 

Briggs  y.  First  National  Bank 2ZS 

Briggs,  Security  Live  Stock  Ins.  Ass'n  v 107 

Brighton  Cotton  Mfg.  Co. ,. Gilbert  v 563 

Brooks,  Fir»t  Nat.  Bank  of  Monmouth  v 238 

Brooks,  People  v 594 

Bucklen  v.  Jackson 521 

Buffalo  Batting  Co.»  Ludden  v 415 

o 

Cameron,  City  of  Chicago  v 91 

Casey,  Slack  v 412 

Cavanaugh  v.  McWilliams 197 

Chapman,  Blanchard  y 341 

Chapman  y.  Stnckey . . . .  .^ 31 

Chicago&A.  R'y  Co.,  O'Donnell  v 233 

Chicago  Building  Supply  Co.,  Stoelker  v 625 

Chicago,  B.  &  Q.  R.  B.  Co.  y.  Flint 602 

Chicago,  B.  &  Q.  R.  R.  Co.  y.  Kennedy 308 

Chicago,  B.  &Q.  R.  R.  Co.  v.  Kuster 188 

CO 


8  Appellate  Courts  of  Illinois. 

Chicago  B.  &  Q.  R.  R.  Co.  v.  Warner 462 

Chicago,  City  of,  v.  Cameron 91 

Chicago  Carpet  Co. ,  Powell  v 409 

Chicago  Dock  &  Canal  Co.  v.  Chicago  Dredging  &  Dock  Co 376 

Chicago  Dredging  &  Dock  Co.,  Blatchford  v 376 

Chicago  Dredging  &  Dock  Co.,  Chicago  Dock  &  Canal  Co.  ▼ 376 

Chicago  Dredging  &  Dock  Co.,  Ogden  v 376 

Chicago  &N.  W.  R'y  Co.,  G^rrity  v 404 

Chicago  &N.  W:  R.  R.  Co.  v.  Hart 207 

Chicago  Steel  Works,  McDowell  v 405 

Christin  v.  Erwin 534 

Christy  v.  Stafford 430 

Clifford  V.  Davis 316 

Coen,  Hyman  v 623 

Conley  v.  Jennings 547 

Cook,  Kahn  v 559 

Cox  V.  Pierce 43 

Cramb.  Reed  v 34 

Crane,  Beidler  v 53^ 

Crane,  Johnson  v 366 

Crilly,  Minkv 542 

Cul ter,  Schnebly  v 87 

Culver  V.  Thomas .' 651 

Curtis,  Lehigh  Valley  Coal  (k).  v 394 

D 

Danz,  Ogden  v 544 

Davis,  Clifford  v 316 

Davis  V.  Evans 375 

Dement,  Bouton  v 619 

Desplaines,  Poyer  v 576 

Desplaines,  Poyer  v 584 

Desplaines,  Village  of,  v.  Poyer 574 

Devendorf ,  Perrin  v 284 

Deyo  V.  Ferris 154 

Dickover,  Nesbitt  v 140 

Domas,  Griffin  v 203 

Doud,  Guthrie  v 592 

E 

Earl,  Vehmeyer  v 522 

Ehrler  V.  Braun 391 

Ellsworth  V.  Am(^ 401 

Erie  &  E^acific  Dispatch  v.  Stanley ^ 459 

Erwin,  Christin  v 534 

Evans,  Davis  v 375 

F 

Farro,  Parmelee  y 467 


Table  of  Cases. 


Ferrifl.  Deyo  v 154 

Field,  Taylor  V 436 

First  Nat.  Bank,  AUdritt  v 24 

First  Nat.  Bank,  All^ritt  v 192 

Fiwt  Nat  Bank  V.  Brigrgs 228 

First  Nat.  Bank  of  Monmouth  v.  Brooks 238 

First  Nat.  Bank  of  Princeton  v.  Kurtz 213 

Flint,  Chicagro,  B.  &  Q.  R.  R.  Co.  v 602 

Prazier,  Gerraania  Fire  Ins.  Co.   v 327 

French  v.  Wolf 525 

Fricke,  Eronenberger  v 550 

^oote  V.  Overman 181 

Forest  City  Ins.  Co.  v.  Morgan 198 

Fuller  y.  Brady 174 

G' 

■ 

Galesbnrg,  City  of,  v.  Benedict Ill 

Garrity  V.  Chicago  &  N.  W.  R'y  Co 404 

Gebbie  v.  Mooney ,...\ 369 

Geelan  v.  Reid 165 

Gentzleman  v.  Shunian 167 

Germania  Fire  Ins.  Co.  r,  Frazier 327 

Gilbert  v.  Brighton  Cotton  Mfg.  Co 568 

Gilbert.  Pinkerton  v 568 

Gleason,  Phoenix  Grain  &  Stock  Exchange  v 373 

Golder  v.  Mueller 627 

Goldston ,  Keith  v 467 

Goodspeed,  Pinneo  v 50 

Griffin  v.  Dumas 203 

Griffin  v.  HaskiuR *. 264 

Guthrie  ▼.  Doud 692 

H 

Hanchett  ▼.  Rice. 442 

Hardy,  Robison  v 512 

Harmon  v.  Auditor  of  Public  Accounts 129 

Harold,  Qui gly  v 269 

Hart,  Chicago  &  N.  W.  R.  R.  Co.  v 207 

Haskins,  Griffin  v 264 

Hayden  v.  Rogers 567 

Horan,  Kankakee  &  S.  R.  R.  Co.  v 145 

Horn  V.  Booth. 385 

Hummel,  Norton  v 194 

Hutchinson  Fur.  &  Smoke  Con.  Co.  v.  Lyford 461 

Hyers,  Lambert  v 616 

Ilyman  y.  Coen 623 

I 

lUinoia  Central  R.  R.  Co.,  Rice  ▼ 643 


/ 

/ 


10  Appellate  Courts  of  Illinois. 

In  re  Estate  of  Noble 535 

International  Bank,  Union  Nat.  Bank  v 652 

J 

Jackson  v.  People 626 

Jackson,  Bucklen  v 521 

Jasper  v.  Schlesinger 637 

Jennings,  Conley  v 547 

Johnson  v.  Crane 866 

JoHet,  City  of,  v.  Meaghan 255 

Joliet,  City  of,  v.  Weston 225 

K 

Eahn  ▼.  Cook 559 

Kalurisky,  Waite  v ! 582 

Kankakee  &  S.  R.  R.  Co.  v.  Horan * 145 

Keating  v.  Stebbins 567 

Keegan  v.  Kinnare 455 

Keith  y.  Goldston 457 

Kennedy.  Chicago,  B.  &  Q.  R.  R.  Co.  v 808 

Kettner,  McNichols  v 493 

Kinnare,  Keegan  v 455 

Kronenberger  v.  Fricke , 560 

Kurtz,  First  Nat.  Bank  of  Princeton  v 213 

Kuster,  Chicago,  B.  &  Q.  R.  R.  Co.  v 188 

L 

Lambert  ▼.  Hyers 616 

Lane  v.  Lane , 529 

Lehigh  Valley  Coal  Co.  v.  Curtis 894 

Links  V.  Mayer 489 

Lomax,  Ragor  v 628 

Ludden  v.  Buffalo  Batting  Co 415 

Lyford,  Hutchinson  Fur.  &  Smoke  Con.  Co.  v 461 

M 

Mayer,  Links  v •  489 

Mead  v.  Stevens 298 

Meaghan,  City  of  Joliet  v .^. 2o5 

McClainv.  Weise 272 

McCormick,  McMillan  v 555 

McDowell  V.  Chicago  Steel  Work^ 405 

McEwen,  McFaddon  v 563 

McFaddon  v.  McEwen 563 

McLean,  Smith  v 451 

McMillan  v.  McCormick 555 

McNichols  V.  Kettner 493 

McWilliams,  Cavauaugh  v 197 

Mink  ▼.  Crilly 542 


Table  of  Cases.  1 1 


Monroe,  Wallace  ▼ •  602 

Hooney,  Grtibbie  v 369 

Morgan,  Forest  City  Ins,  Co.  r 196 

Morris,  Bishop  y 564 

Morrissey,  Stephensony 258 

Mueller,  Golder  v 527 

NelBon.  O'Neil  y 531 

Nesbitt  V.  Dickover 140 

Nichols  y.  Sargent 4013 

Norton  y.  Hummel 194 

o 

O'Conner  y.  Parrott 429 

O'Donnell  y.  Chicago  &  A.  E'y  Co 233 

Ogden,  Chicago  Dredging  &  Dock  Co.  v 876 

Ogden   y.  Danz. ......'. 544 

O'Neily.  Nelson 531 

Orient  Ins.  Co.  of  Hartford  y.  Weaver 122 

Overman,  Foote  y 181 


Paine,  Rooty 849 

Parmelee  y.  Farro 467 

Parrott,  O'Conner  y 429 

People  y.  Brooks * 594 

People,  Jackson  y 626 

People,  Seacord  y 279 

People  y.  Utica  Cement  Co 169 

People  y.  Williamson 863 

Perrin  y.  Devendorf 284 

Peters  y.  Bourneau 177 

PhoBnix  Grain  &  Stock  Exchange  y.  Gleason 873 

Pierce,  Cox  y 43 

Pinkerton  y.  Gilbert. 568 

Pinneo  y.  Goodspeed 50 

Pitchman,  Stumer  v » 899 

Pittsburg.  Ft.  W.  &  C.  R.  R.  Co.  y.  Reno 470 

Powell  y.  Chicago  Carpet  Co. ; 409 

Poyer,  Village  of  Desplaines  v 574 

Poyer  v.  Village  of  Desplaines ,     576 

Poyer  y.  Village  of  Desplaines 584 

Pritchardy.   Walker 286 

Q 

Qnigly  y.  Harold 269 


12  Appellate  Courts  op  Illinois. 

E 

Ragor  V.  Lomax 628 

Reed  v.  Cramb 34 

Raid,  Geelan  v 165 

Reno,  Pittsburg,  Ft.  W.  &  C.  R.  R.  Co.  v 470 

Rice,  Hanchett  v 442 

Rice  V.  Illinois  Central  R.  R.  Co ', 643 

Rice  V.  Van  Ackere 588 

Robinson  v.  Appleton 851 

Robison  v.  Hardy 512 

Rockford  Ins.  Co.  v.  Warne 19 

Rogers,  Hayden  v 557 

Root  V.  Paine 849 

S 

Sargent,  Nichols  v 403 

Schlesinger,  Jasper  v 667 

Schnebly  v.  Culter 87 

Beacord  v.  People 279 

Security  Live  Stock  Ins.  Ass'n  v.  Briggs 107 

Sbuman,  Gentzleman  v 167 

Slack  V.  Casey 412 

Smith  V.  McLean 451 

Smith  V.  Woolsey 185 

Sower,  Stout  v 65 

Stafford,  Christy  v 430 

Stanley,  Erie  &  Pacific  Dispatch 459 

Stebbins,  Keating  v 567 

Stephenson  v.  Morrissey 258 

Stevens,  Mead  v 298 

Stoelker  v.  Chicago  Building  Supply  Co 625 

Stout  V.  Sower 65 

Stuckey,  Chapman  v 31 

Stumer  v.  Pitchman 899 

Swanson,  Willard  v 424 

T 

Taylor  v.  Field 436 

Thomas,  Culver  v .' 651 

u 

Umlauf  V.  ITmlauf .• 580 

Union  Nat.  Bank  v.  International  Bank 652 

Utica  Cement  Co.,  People  v : 159 

Y 

Van  Ackere,  Rice  v 588 

Van  Horn,  Walsh  v 170 

Veehmyer  v.  Earl 522 


Table  of  Cases.  13 


W 

Waite  V.  Kaluriaky 828 

Walker,  Pritchard  v 286 

Wallace  v.  Monroe 602 

Walsh  V .  Van  Horn 170 

Warne,  Rockford  Ins.  Co.  v 19 

Warner.  Chicago,  B.  &  Q.  R.  R.  Co 462 

Weaver,  Orient  Ins.  Co.,  of  Hartford,  v 122 

Weiae.  McClain  V .-. 272 

Weston,  City  of  Joliet  v .' 225 

Wettenmyre,  Young  v 496 

Willard  v.  Swanson 424 

Williamson,  People  v 863 

Wolf,  French  v 626 

Woolsey,  Smith  V 186 

T 

Tojmg  y.  Wettenmyre 496 


TABLE  OF  OASES, 

DSOIDED  nr   BOTH   THB    APPBLLATB   AND   BUFBEMB   OOtTETS,    AKD 
BETOfiTED  IN  THB  BEPOSTS  01*  BOTH  COUBTS. 

B 

Bartalott  v.  International  Bank  18  111.  App.,  359;  Affirmed. . . .119  HI.  259 

Bennitt  v. Wilmington  S.M.Co.  18  III.  App.,    17;  Affirmed, ...119  111.  9 

Board  of  Supervisors  ▼•  People  19  111.  App.,  495;  Affirmed....llS  III.  459 

Brewler -v.  Harris 19  111.  App.,  430;  ^J?«rmfd....ll9  111.  467 

Brewster  v.  Van  Liew 20  111.  App.,   43;  Reversed ....  119  111.  554 

c 

Carpenter  v.  First  Nat.  Bank.  .19  El.  App.,  549;  Affirmed. . .  .119  111.  852 
C.  &  E.  I.  R,  R.  Co.  V.  0  Con- 
nor  19111.  App.,  591;  ^J?I»m^d.... 119111.  588 

C.  &  N.  W.  R  R.  Co.  V.  Goebel..20  111.  App.,  163;  Affirmed. . .  .119  111.  515 

Citizens'  G.  &  H.  Co.  v.  Granger.l9  111.  App.,  201 ;  Affirmed. ...  118  111.  266 
Citizens*    G.     &    H.    Co.    v. 

O'Brien 19  111.  App.,  231;  ^J?lrmei....ll8  111.  174 

Ciiy    of    East    St    Louis   v. 

OTlynn 19  111.  App.,    64;  2?^rifr«f(f....ll9  111.  200 

City  of  Joliet  v.  Conway 17  111.  App.,  577;  Affirmed, ...  119  111.  489 

Clause  V.  Bullock  P.  P.  Co 20111.  App.,  \\^]  Affirmed ...  .\\%  111.  612 

Comm'rBof  Hiffh ways V.  People.  19  III.  App.,  253;  Affirmed....\\%l\\.  239 

Continental  L.  Ins.  Co.  v.  Roger8.19  111.  App.,  580;  Affirmed ....  119  111.  474 

D 

Deer  r.  Cole 16  111.  App.,  629;  Affirmed. .  ..118  111.  165 

Dillman  v.  Nadelhoffer 19  111.  App..  37o;  Affirmed ...  .119  111.  567 

Drovers'  Nat.  Bank  v.  O'Hare. .  1^  111.  App.,  182;  Affirmed. ...  119  111.  646 

F 

Faloon  v.  McTntyre 17  III.  App. ,  479;  Affirmed ....  118  111.  292 

Felix  V.  Scharnweber 19  III.  App.,  628;  Affirmed. . .  .119  111.  445 

Field  V.  Leiter 18  111.  App.,  155;  Reversed. ...  118  111.  17 

First  Nat  Bank  v.  Dunbar.  ...19  111.  App.,  558;  Affirmed.  ...11^  lU.  625 

G 

Gardner  ▼.  Watson 18111.  App.,  886;  Affirmed....\\91\\.  813 

Gorbam  v.  Farson 18  III.  App.,  520;  Reversed.. . .  119  III.  425 

(15) 


16  Appellate  Coubts  of  Illinois. 

H 

Holtzman  v.  Hoy 19  HI.  App.,  459;  Affirmed. . .  .118  lU.  534 

Harris  v.  Millard 17  111.  App.,  612;  Affirmed, ...  119  m.  185 

Biggins  r.  White ft  III.  App.,  480;  Affirmed. . .  .118  III.  619 

HoUenbock  v.  Todd 19  111.  App.,  452;  Affirmed.. . .119  lU.  543 

I 

International  Bank  v.  Ferria. . .  18  III.  App.,  143;  Affirmed. ...  118  III.    465 
International  Bank  v.  Jones 15  111.  App.,  594;  Affirmed 119  III.    407 

L 

Longv.  Long 19111.  App.,  B83;  Affirmed.... USUI .    638 

Lowman  v.  Lowman.... 19  III.  App.,  481;  J^rm«(2....118  111.    582 

M 

May  wood  Co.  v.  Village  of  May- 
wood 17  m.  App.,  253;  Afflrmed....nSm.     61 

1 

N.  W.  Mut.  L.  Ins.  Co.  v.  Amer- 
man 16111.  App.,  528;  Beversed ...  .119  Uh    329 

p 

Peoplev.  Chicago  W.  D.  R'yCo.l8  111.  App.,  125;  A ffirmed ... .118  III.  113 

Petty  V.  People 19  III.  App.,  317;  Affirmed. ...  118  111.  148 

Phcenix  Ins.  Co.  v.  La  Pointe..l7  III.  App..  248;  Affirmed. ...US  lU.  384 

Pynchon  v.  Day 18  lU.  App.,  147;  Affirmed. ...  118  111.  9 

E 

Ripley  v.  People's  Saving  Bank.l8  111.  App.,  430;  Affirmed ....  119  111.    341 

ft 

s 

Scully  V.  Hamilton 19  III.  App.,  287;  Affirmed. ...  118  III.  192 

Simons  v.  P«^ople 18  III.  App.,  588;  Reversed. ...  119  111.  617 

St.  L.,  A.  &  T.  H.R.  R.Co.  v. 

Balsley 18111.  App.,    79;  Reversed.... 119  m.  68 

T 

Thompson  v.  Duff 19  III.  App.,    75;  Affirmed. ...  119  HI.    226 

Town  of  Aurora  v.  C,  B.  &  Q. 
R.  R.  Co 19111.  App.,  3-0;  ^j??rme(f.... 119 111.    246 

U 

Union  R.  &  T.  Co.  v.  Schacklett.l9  III.  App.,  145;  Affirmed ....  119  lU.    232 


Table  of  Cases,  17 
Y 

Vifirus  V.  O'Bannon 19111.  App.,  241;  Beveraed . . .  AIS  m.  334 

Village  of  Sheridan  y.  Hibbard.l9  111.  App.,  421;  Affirmed. . .  .119  IlL  307 

w 

Williams  v.  People 17  111.  App.,  274;  Reversed. . .  .118  111.  444 

Wollensak  v.  Briggs 20  111.  App.,    50;  Affirmed. . .  .119  IlL  453 


OASES 

n  TBM 


APPELUTE  COURTS  OF  ILLINOIS. 


Second  District — May  Term,  1886. 


r 


The  Rockford  Insurance  Company 

V. 

Elisha  Warne. 

Fraud — Insurance — Combination  Building — Action  on  Notes  Oiren  for  i  g  ^ 

Premiums — Consideration — Fai lure  of— Expression  qf  Opinion — Degree  qf  ' 

Vigilance  Esquired — Agency— Evidence. 

1.  Mere  ezpreesions  of  opinion  employed  in  urging  or  importuning 
another  to  engage  or  invest  in  any  matter  are  regarded  as  mere  induce- 
ment, and  form  no  ground  upon  which  to  base  fraud. 

2.  The  law  requires  men  in  their  dealings  with  each  other  to  exercise 
proper  vigilance  and  to  apply  their  attention  to  those  particulars  which 
may  be  supposed  to  be  within  reach  of  their  observation  and  jadgnient, 
and  not  close  their  eyes  to  the  means  of  information  which  are  accessible  to 
Ihem. 

4.  In  an  action  on  four  promissory  notes  given  in  payment  of  insurance 
premiums,  it  is  held:  That  certain  representations  made  by  the  agent  of 
the  plaintiff  touching  the  rate  of  insurance  were  not  fraudulent;  t)  at  if  the 
policy  on  a  sheep  barn,  which  was  used  for  other  purposes,  was  worthless,  it 
would  not  justify  the  repudiation  of  all  the  notes;  that  certain  instructions, 
to  the  effect  that  the  defendant  is  not  liable  if  the  agent  of  the  plaintiff 
made  any  false  statements,  were  erroneous;  and  that  certain  evidence  was 
improperly  admitted. 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circuit  Court  of  Kane  County;  the  Hon. 
IsAAO  G.  WiLfiON,  Judge,  presiding. 
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Statement  by  Welch,  J..  This  action  was  brought  on  four 
promissory  notes  made  by  appellee  to  appellant — one  for  the 
sum  of  $40,  dated  May  17,  1883,  due  June  1,  1884,  given  in 
payment  of  premium  on  policy  of  insurance  No.  183812,  on 
dwelling  house  and  furniture  of  appellee.  One  note  for  the 
sum  of  ^^6,  dated  May  17,  1883,  and  due  June  1,  1884,  in 
payment  of  premium  on  policy  No.  183814,  on  farm  property 
and  stock.  One  for  the  sun!  of  $36,  dated  May  17,  1883,  and 
due  May  1,  1884,  in  payment  of  premium  on  policy  No. 
183827,  on  sheep  barn.  One  for  the  sum  of  $32,  dated  May 
19,  1883,  due  May  1,  1884,  in  payment  of  premium  on  policy 
No.  183828  on  stallion.  These  policies  were  five  year  policies, 
issued  by  the  appellant  to  appellee.  The  first  intimation  given 
by  the  appellee  to  the  appellant  of  any  dissatisfaction  is  con- 
tained in  1^8  letter  to  the  appellant  of  May  14, 1884,  written  in 
answer  to  one  from  appellant,  and  after  two  of  the  notes  were 
due.     This  letter  was  as  follows: 

"  Tour  card  10th  inst  at  hand.  Your  agents  misrepresented 
in  order  to  obtain  applications.  They  said  if  I  sold  stock, 
insurance  might  be  deducted  from  notes;  said  they  were  giv- 
ing me  special  rates  on  horse,  which  was  false;  can  get  less  rates 
in  other  first  class  companies.  I  want  to  pay  for  time  I  have 
been  insured  and  surrender  policies,  as  your  agent  agreed  I 
might  in  case  of  dissatisfaction.  Elisha  Wabnb." 

On  the  20th  of  the  same  month  appellee  wrote  to  appellant 
again,  urging  as  a  reason  for  not  paying  the  note  that  he  had 
been  deceived  by  the  agents  of  appellant  in  I'egard  to  the 
notes.  Appellant  replied  that  his  policy  provided  for  the  can- 
cellation on  stock  sold  and  it  would  do  so  on  returning  policy 
and  that  if  he  would  send  policy  they  would  cancel  $350  in- 
surance on  stock  and  give  him  credit  therefor.  Oii  the  29th 
day  of  June,  1884,  appellee  returned  his  policies  to  appellant 
inclosed  in  the  following  letter : 
''Rockford  Insctjance  Company: 

"I  herewith  surrender  policies  as  applications  obtained  by 
fraud.  I  decline  to  pay  for  same.  Your  agents  misrepre- 
sented to  others  one  party  suys  he  paid  $50  for  what  he  could 
get  for  half  in  other  good  companies. 

Elisha  Warne.'' 
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On  the  bottom  of  this  letter  appellant  wrote,  and  inclosed 
policies  to  appellee  :  ^^Wo  can  not  accept  surrender  of  these 
policies."  Suit  was  then  brought  by  appellant  on  these  notes 
before  a  Justice  of  the  Peace,  juds^mont  and  appeal  to  the 
Circuit  Court  by  appellee,  judgment  in  Circuit  Court  for  ap- 
pellee, from  which  judgment  this  appeal  is  taken. 

Messrs.  R.  IST.  Botsford  and  Chables  H.  Wayne,  for  ap- 
pellant. 

The  expression  of  an  opinion  as  to  the  value,  quality  or 
desirability  of  an  article,  or  urging  or  importuning  a  party  to 
engage  or  invest  in  any  matter,  is  regarded  as  mere  induce- 
ment, and  forms  no  gi-ound  upon  which  to  found  fraud. 

The  statements  alleged  to  have  been  made  by  the  agents  of 
plaintiff  are  clearly  within  this  rule.  Tuck  v.  Downing,  76 
111.  71 ;  Fountleroy  v.  Wilcox,  80  111.  477  ;  Neideferv.  Chas- 
tain,  71  Ind.  363. 

A  party  making  a  false  statement  must  have  known  its 
falsity  to  make  it  available  as  a  defense.  Whorf  v.  Roberts, 
88  111.  426. 

It  was  the  duty  of  the*  court  to  tell  the  jury  what  misrepre- 
sentations, if  any,  these  agents  made  which  justified  the  de- 
fendant in  repudiating  his  contract.  Hpward  Fire  Ins.  Co. 
V.  Cormick,  24  HI.  455  ;  Gehr  v.  Hagerman,  26  III.  438  ; 
Mitchell  V.  Fond  du  Lac,  61  111.  174 ;  C,  B.  &  Q.  R.  R.  Co.  v. 
Hale,  2  LI.  App.  150  ;  Harding  v.  Town  of  Hale,  83  III.  501  ; 
Wliite  V.  Mui-tland,  71  El.  250;  Bullock  v.  Narrott,  49  111. 
62 ;  Holly  v.  Augustine,  2  111.  App.  108. 

Messrs.  Charles  Wheaton  and  W.  R.  S.  Huntek,  for  ap- 
pellee. 

It  was  peculiarly  within  the  province  of  a  jury  to  determine 
whether  the  notes  in  question  were  procured  from  the  appellee 
in  good  faith,  and  a  finding  of  the  jury  on  that  question  will 
not  be  disturbed  by  the  court. 

A  verdict  on' the  bona  Jldes  of  a  transaction  properly  sub- 
mitted to  a  jury  will  not  be  disturbed.  Hart  v.  Wing,  44  HI. 
14L 


22  Appellate  Courts  of  Illinois. 


Rockford  Ins.  Co.  v.  Wame. 


Where  there  is  a  question  of  fraud  the  finding  belowwill 
not  be  disturbed  without  Jhe  sti-ongest  reasons.  Eastman  v 
Brown,  32  111.  53. 

Where  bad  faith  or  fraud  is  charged  the  action  is  in  nature 
ex  delicto,  although  in  form  ex  contractu.  And  in  actions  ex 
delicto  courts  will  seldom  interfere  with  the  findings  of  a  jury. 
Fish  V.  Kogeberrj,  22  111.  288. 

A  verdict  will  not  be  set  aside  where  the  evidence  is  con- 
flicting, even  though  it  is  against  the  weight  of  evidence. 
Morgan  v.  Eyerson,  20  111.  343  ;  Martin  v.  Ehrenfels,  24  111. 
187  ;  Pulliam  v.  Ogle,  27  111.  189  ;  Millikin  v.  Taylor,  53  III. 
509;  Chicago  V.  Garrison,  52  111.  516  ;  Creole  v.  WiUey,  83 
111.  444;  Howettv.  Estelle,  92111.  218. 

When  the  evidence  is  irreconcilable  it  is  for  the  jury  to 
weigh  and  give  it  such  credit  as  it  deserves,  and  while  the 
evidence  upon  Vhich  a  verdict  is  based  in  such  a  case  may  be 
unsatisfactory  on  paper,  a  new  trial  will  not  be  granted  on  the 
ground  that  the  evidence  fails  to  support  the  finding.  Howett 
v.  Estelle,  92  111.  218. 

A  judgment  will  not  be  reversed  because  the  court  below 
admitted  improper  evidence,  if  sufficient  legal  evidence  a]v 
pears  in  the  record  to.  sustain  the  verdict  Schultz  v.  Lepage, 
21  111.  160 ;  Boynton  v.  Phelps,  52  111.  210. 

Welch,  J.  If  there  is  any  defense  to  those  four  notes  we  are 
unable  to  discover  it.  By  the  verdict  and  judgment  appellant 
carried  this  insurance  witnessed  by  the  four  policies  for  over 
a  yc'ar  for  nothing.  Even  granting  everything  that  is  claimed, 
i.  ^.,  that  he  was  over-persuaded  by  the  agents  of  appellant 
to  take  this  insurance,  and  that  such  a^rents  misrepresented 
certain  facts,  which  was  the  inducement  to  him  to  take  the  poli- 
cies, L  e.j  that  they  were  giving  him  lower  rates  than  he 
could  get  anywhere  else  ;  that  if  dissatisfied  he  could  leave 
the  company  at  tiie  end  of  the  year  by  paying  the  propor- 
tioned rate ;  that  he  could  have  deductions  made  for  stock 
sold,  and  that  they  had  insured  other  parties  in  that  vicinity 
and  particularly  the  stallion  of  Charles  Sanders,  the  rule  is 
well  settled  that  the  expression  of  an  opinion  as  to  the  value, 
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quality  or  desirableness  of  an  article,  or  urging  or  importun- 
ing a  party  to  engage  or  invest  in  any  matter,  is  regarded  as 
mere  inducement,  and  forms  no  ground  upon  which  to  base 
fraud.  The  statements  alleged  to  have  been  made  are  clearly 
within  the  rule.     Tuck  v.  Downing,  76  111.  71. 

Kerr  on  Fraud  and  Mistake,  states  the  rule  that  "  the  law 
requires  men  in  their  dealings  with  each  other  to  exercise 
proper  vigilance  and  to  apply  their  attention  to  those  particulars 
which  may  be  supposed  to  be  within  reach  of  their  observation 
and  judgment  and  not  close  their  eyes  to  the  means  of  infor- 
mation which  are  accessible  to  them."  Appellee  had  large 
business  experiences,  having  been  for  the  last  twenty-five  years 
engaged  in  the  sale  of  agricultural  implements,  doing  a  busi- 
ness of  some  120,000  a  year  and  as  he  says,  dealing  with  all 
kinds  of  men,  with  some  sharp  ones  and  otherwise.  There 
were  local  insurance  agents  within  twenty  or  thirty  rods  of  his 
residence  and  place  of  business  to  whom  he  could  and  (as 
stated  in  the  authority,  aupra^)  it  was  his  duty  to  have  applied 
and  ascertained  the  truth  of  the  representations  of  the  agents  of 
appellant  as  to  the  rate  of  insurance.  Ho  can  not  even,  if  it 
was  represented  a|  ho  stated,  now  be  allowed  to  inter|)08e  the 
untruthfulness  of  such  representations  as  a  defense  to  this 
suit  Appellee  admits  that  appellant  offered  to  cancel  the 
stock  sold.  There  was  no  misrepresentation  in  that  particu- 
lar, the  policy  itself  providing  for  it.  It  is  insisted  by  comi- 
sel  for  appellee  that  policy  No.  183827,  on  the  sheep  barn, 
was  worthless,  the  building  being  a  combination  building,  used 
as  an  agricultural  house  and  warehouse,  etc.  This  objection 
if  well  taken,  which  we  do  not  concede,  could  only  apply  to 
the  note  given  in  payment  for  that  policy.  It  would  not  fur- 
nish a  shadow  of  reason  for  repudiating  the  notes  given  in 
payment  fur  the  other  three  policies.  We  hold  that  if  the  agent 
of  the  appellant,  having  examined  the  building  and  having 
written  the  application  for  appellee,  describing  the  building, 
knew  as  well  as  the  appellee  did  that  it  was  also  used  for  pur- 
poses other  than  a  private  bam,  appellant  would  have  been 
liable  in  case  of  loss.  Rockford  Ins.  Co.  v.  Nelson,  65  111.  415; 
Andes  Ins.  Co.  v.  Fish,  71  III.  620.     That  being  the  case  there 


22     24! 

44    668 


24  Appellate  Courts  of  Illinois. 

Alldritt  V.  First  Nat.  Bank  of  Morrison. 

was  no  valid  defense  to  the  note  given  in  payment  for  that 
policy. 

The  first  and  second  instructions  given  for  appellee  were 
en'oneous.  They  left  the  jury  to  judge  of  both  the  law  and  the 
evidence  and  were  calculated  to  and  did  mislead.  The  jury  were 
virtually  told  that  if  the  agents  of  appellant  made  any  false 
statements,  whether  matei-ial  or  not,  they  should  find  for  the 
defendant.  Every  statement  made  by  a  party  as  an  induce- 
ment for  another  to  make  a  contract,  although  untrue,  gives 
no  right  of  action.  And  it  was  the  duty  of  the  court  to  tell 
the  jury  what  misrepresentations,  if  any,  the  appellant's  agents 
made  which  would  justify  the  appellee  in  repudiating  his  con- 
tract and  not  leave  it  to  the  jury  to  determine  which,  if  any, 
of  the  alleged  misrepresentations  of  the  agents  amounted  to  a 
fraud.  Howard  Fire  Ins.  Co.  v.  Cormick,  24  111.  455 ;  Mitchell 
V.  Town  of  Fond  du  Lac,  61  HI.  174 ;  White  v.  Murtland,  71 
111.  250. 

It  was  error  to  peiinit  Mennll  to  testify  that  no  reputable 
company  would  knowingly  insure  a  combination  building  as  a 
barn.  It  was  also  error  to  permit  him  to  testify  to  the  con- 
versation between  him  and  appellee.  He  \^s  not  the  agent 
of  appellant  to  make  the  statements  he  did.  It  was  also  error 
to  allow  the  appellee  to  testify  as  to  the  conversation. 

For  the  errors  herein  indicated  this  judgment  is  reversed, 
cause  remanded,  and  venire  de  novo  awarded. 

Jridgment  reversed  and  caicse  remcmded^ 


Thomas  Alldritt,  Imp'd  Richard  Alldritt, 

V. 

The  First  National  Bank  of  Morrison. 

Confession  of  Judgment  on  Note  in  Vacation — Extension  qf  Note — Power 
of  A ttorney — Affida  vit — Practice — Jurisdiction. 

9 

1.  Where  a  jwwer  of  attorney  to  confess  judgment  on  a  note  authorizes  a 
confeRsion  at  any  time  after  the  date  of  the  note,  a  confession  before  the 
expiration  of  an  extension  of  the  note  will  be  valid. 
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2.  A  judgment  entered  by  confession,  entered  in  vacation  upon  a  powf^r 
of  attorney  which  was  more  than  a  year  and  a  day  old,  will  not  be  set  aside 
merely  for  want  of  an  affidavit  showing  that  the  defendant  was  alive, 
and  the  debt,  or  some  part  thereof  was  due  and  unpaid.  Some  equitable 
ground  of  relief  must  also  be  shown. 

[Opinion  filed  December  11, 1886.] 

In  errob  to  the  Circuit  Coort  of  Whitesides  County ;  the 
Hon.  John  V.  Eustaob,  Judge,  presiding. 

Statement?,  by  Welch,  J.  On  the  28tli  day  of  April,  1883, 
the  defendant  in  error  loaned  to  the  plaintiff  in  error  the  sum 
of  $550  for  the  term  of  one  year,  with  interest  at  the  rate 
of  eight  per  cent  per  annum.  The  interest  for  the  year  was 
paid  in  advance.  To  secure  the  payment  of  this  money,  the 
plaintiff  in  error  together  with  one  Richard  Alldritt  as  securi- 
ty made,  executed  and  delivered  to  the  defendant  in  error 
their  promissory  note  and  power  of  attorney  in  the  words  and 
figures  as  follows: 
"$550.  Morrison,  III.,  April  28,  1883. 

"  One  year  after  date  we  promise  to  pay  to  the  First  National 
Bank  of  Morrison,  or  order,  the  sum  of  five  hundred  and  fifty 
dollars,  with  interest  at  eight  per  cent,  per  annum  from  ma- 
turity until  paid;  value  received. 

"And  it  is  expressly  agreed  that  if  default  be  made  in  the 
payment  of  the  interest  when  due,  the  entire  principal  shall 
become  due  and  payable,  and  the  holder  of  this  note  may  pro- 
ceed at  his  option  to  collect  the  same.  And  we  hereby  appoint 
any  attorney  of  any  court  of  record  in  any  State  or  Territory 
of  the  United  States  to  appear  for  us  in  any  court,  in  term 
time  or  vacation,  at  any  time  after  date,  and  waive  the  issue 
and  service  of  process  and  confess  a  judgment  against  us  in 
favor  of  the  then  holder  hereof,  for  the  amount  of  the  above 
note,  also  interest  then  due,  and  costs,  including  $60  attorney's 
fee,  and  to  file  a  cognovit  for  that  amount,  and  an  agreement 
releasing  all  errors  and  waiving  all  appeal  in  said  cause,  and  all 
advantage  to  which  we  may  be  entitled  by  virtue  of  any  and 
all  exemption  laws  of  the  State,  and  any  State  or  Territory 
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where  judgment  may  be  entered  by  virtue  thereof,  and  that 
no  bill  in  equity  shall  be  tiled  to  interfere  with  the  opera-' 
tion  of  said  judgment,  and  hereby  consent  to  immediate 
execution  upon  the  judgment  so  rendered.  All  signers  to 
this  note  are  principals.  No  extension  of  the  time  of  pay- 
ment, with  or  without  our  knowledge,  by  receipt  of  interest 
or  otherwise,  shall  release  us,  or  either  of  us,  from  the 
obligations  of  payment. 

"  Witness  om*  hands  and  seals  the  day  and  year  above  written. 

"Thos.  Alldritt,  [seal] 

*'  Richard  Alldriti.     [seal]  " 

That  at  the  maturity  of  this  note  and  on  the  28th  day  of  April, 
1884,  it  was  further  agreed  between  the  plaintiff  in  error  and 
the  defendant  in  error  that  in  consideration  of  the  plaintiff  in 
error  paying  to  the  defendant  in  error  the  sum  of  $44,  interest 
on  the  sum  of  $550  for  one  year  from  the  maturity  of  this  note, 
the  defendant  in  error  agreed  to  extend  the  payment  of  the 
$550  for  one  year,  and  until  the  28th  day  of  April,  1885. 
That  on  the  10th  day  of  January,  1885,  the  defendant  in  error 
caused  a  judgment  to  be  confessed  and  entered  in  vacation  by 
the  Clerk  of  the  Circuit  Court  for  Whiteside  County,  on  said 
note,  for  the  sum  of  $550  and  $60  attorney's  fee.  That  at  the 
next  term  of  the  Circuit  Court  after  this  judgment  was  so  en- 
tered, the  plaintiff  in  error  tiled  his  motion  in  the  court,  asking 
to  have  this  judgment  vacated.  On  the  hearing  of  the  mo- 
tion the  defendant  in  error  entered  a  remitter  of  the  unearned 
interest  money,  and  the  court  overruled  the  motion  and  ex- 
cei)tions  were  taken,  and  the  case  is  now  brought  to  this 
court. 

Messrs.  C.  J.  Johnson  and  George  H.  Fay,  for  plaintiff  in 
error. 

The  attorney  in  fact  who  confessed  the  judgment  in  this 
case  had  no  power  to  enter  the  appearance  of  the  defendant 
until  the  money  mentioned  in  the  promissory  note  was  act- 
ually due  and  payable,  and  the  court  had  no  jurisdiction  over 
the  defendants,  therefore  the  judgment  and  all  subsequent 
Bteps  under  it  ai-e  void.     Waterman  v.  Jones,  28  111.  54; 
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White  V.  Joues,  38  HI.  159  ;  Baldwin  v.  Freydendall,  10  111. 
App.  106. 

In  this  case  the  holder  of  the  note  could  not  declare  the 
principal  sum  due  except  for  non-payment  of  interest. 

Whatever  may  have  been  the  rights  or  liabilities  of  these 
parties  under  the  original  contract  entered  into  between  tlicm 
at  the  time  this  money  was  first  loaned  and  the  note  and  war- 
rant of  attorney  were  executed,  or  whatever  their  under- 
standing was  at  that  time  with  regard  to  the  rights  of  tlic 
bank  to  cause  a  judgment  to  be  entered  on  this  note,  that  con- 
tract was  on  April  28,  1884,  entirely  abrogated  so  far  as  the 
terms  and  condition  of  the  payment  of  the  money  mentioned 
in  this  note  were  concerned.  By  this  new  contract  the  bank, 
in  consideration  of  the  sum  of  $44  as  interest  for  the  use  of  this 
money  until  April  28,  1885,  paid  by  the  plaintiff  in  error, 
agreed  with  him  to  extend  the  time  of  payment  of  the  money 
l6aned  for  the  further  period  of  one  year  and  until  April  28, 
1885.  Nor  were  there  any  conditions  or  reservations  in  this 
new  agreement  whereby  the  bank  reserved  the  right  to  cause 
a  judgment  to  be  entered  on  this  note  until  the  full  extent  of 
the  time  given. 

It  certainly  must  have  been  the  clear  understanding  of  the 
parties,  at  the  time  of  the  extension  of  the  time  of  payment 
of  this  money,  that  a  judgment  should  not  be  entered  on  the 
note  until  the  expiration  of  one  year  from  that  date.  If  not, 
why  did  the  plaintiff  in  en'or  pay  and  why  did  the  bank  receive 
the  full  amount  of  interest  on  that  money  for  the  full  time? 

Mr.  O.  F.  WooDBUFP,  for  defendant  in  error. 

An  agreement  to  give  further  time  for  the  payment  of  a 
promissory  note  than  that  provided  by  the  terms  of  the  paper 
itself  can  not  be  pleaded  in  bar  of  the  action  brought  upon 
the  note  within  the  time  limited.  Dow  v.  Tuttle,  4  Mass.  414; 
Perkins  v.  Oilman,  8  Pick.  229;  Harrison  v.  Close,  2  Johns. 
447;  Gibson  v.  Gibson,  15  Mass.  112;  Aloff  v.  Scrimshaw, 
2  Salk.  573;  Central  Bank  v.  Willard,  17  Pick.  150;  Allen  v. 
Kimball,  23  Pick.  473;  Payne  v.  Weible,  30  111.  166. 

Even  when  a  power  of  attorney  is  more  than  one  year  and 
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one  day  old,  and  a  judgment  by  confession  in  vacation  is  en- 
tered up  by  virtue  of  the  same,  still,  if  a  party  seeks  to  open 
the  same,  he  must  show  some  equitable  grounds  for  so  doing 
or  the  court  will  refuse  to  interfere.  Rising  v.  Brainard,  36 
111.  79;  Farwell  v.  Meyer,  36  111.  510;  Hempstead  v.  Hum- 
phrey,  38  Hi.  90;  Stuhl  v.  Shipp,  44  111.  133. 

On  a  motion  to  vacate  a  judgment  entered  by  confession, 
the  question  is  not  whether  the  judgment  shall  be  vacated  for 
eiTor  of  law,  but  whether  there  exists  any  equitable  reasons 
for  opening  the  judgment.  Gibboney  v.  Gibboney,  2  HI.  App. 
322;  Knoxv.  Winated  Savings  Bank,  57  111.  330. 

Where  a  power  of  attonicy  to  confess  judgment  on  a  note 
authorizes  a  confession  of  judgment  at  anytime  after  the  date 
of  the  note,  a  judgment  confessed  before  the  maturity  of 
such  a  note  will  be  valid.  Sherman  v.  Baddely,  11  111.  622; 
Adam  v.  Arnold,  86111.  185;  Towle  v.'  Gonter,  5  HI  App.  409. 

Welch,  J.  Tliere  are  but  two  points  made  for  the  reversal 
of  the  judgment  in  this  case. 

Ist.  The  money  mentioned  in  the  promissory  note  upon 
which  the  judgment-  was  rendered  was  not  due  or  payable 
at  the  time  the  judgment  was  rendered,  therefore  the  at- 
torney who  signed  the  cognovit  had  no  authority  to  confess 
such  judgment,  nor  had  the  clerk  any  right  to  enter  such 
judgment  on  the  records  of  the  court,  and  the  same  y&  void. 

2d.  The  warrant  of  attorney  upon  which  this  judgment 
was  rendered  was  more  than  a  year  and  a  day  old  at  the  time 
the  judgment  was  so  confessed,  and  there  was  no  affidavit  filed 
in  the  case  showing  that  the  defendant  was  then  living  and 
that  the  debt  or  any  part  of  it  was  then  due  and  owing. 

It  is  insisted  by  counsel  for  plaintiff  in  error  that  the  note 
by  its  terms  did  not  become  due  and  payable  until  one  year 
after  the  date  thereof;  that  aifter  it  did  mature,  there  was  an 
extension  granted  for  another  year  by  the  defendant  in  error 
to  the  plaintiflE  in  error,  the  plaintiff  in  error  paying  the  inter- 
est on  the  same  for  another  year  in  advance;  and  that  what- 
ever may  have  been  the  rights  or  liabilities  of  these  parties 
under  the  original  contract,  entered  into  between  them  at  the 
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time  this  money  was  first  loaned  and  the  note  and  warrant  of 
attorney  were  executed,  that  contract  was  on  the  28th  day  of 
April,  1884,  entu-ely  abrogated  so  far  as  the  terms  and  condi* 
tion  of  the  payment  of  the  money  mentioned  in  the  note  was 
concerned.  We  assent  to  the  proposition  that  the  conti'act  for 
an  extension  of  time  abrogated  the  original  contract  between 
the  parties.  In  case  of  the  Central  Bank  v.  Willard,  17  Pick. 
150,  it  was  proved  that  after  a  promissory  note  discounted  by 
the  bank  had  become  due,  the  bank,  upon  the  application  of 
the  jiromisor  for  a  renewal,  indorsed  on  the  wrapper  of  the  note 
tlie  words  "  renewed  for  three  months,"  and  that  the  promisor 
paid  the  interest  in  advance ;  the  note  was  retained  by  the 
bank  and  no  new  note  was  given.  It  was  held  that  the  evi- 
dence proved  an  independent  agreement  which  could  not  bar 
the  action  on  the  note;  that  at  most  it  would  be  evidence  of  a 
collateral  contract.  The  same  rule  is  announced  in  Payne  v. 
Weible,  30  111.  166.  The  note  and  warrant  of  attorney  as  said 
in  Sherman  v.  Baddely,  11  111.  622,  "  having  been  executed  at 
the  same  time  and  in  reference  to  the  same  subject-matter, 
must  be  construed  together  and  considered  as  forming  one 
transaction.  It  amounts  to  this :  "  The  debtor  is  to  have  a  credit 
of  ninety  days  with  the  right  on  the  part  of  the  creditor,  if  he 
chooses  to  arrest  it,  of  having  a  judgment  entered  up  at  any 
moment  for  the  amount  of  the  debt.  ♦  *  *  The  creditor 
says  to  his  debtor,  I  will  take  your  note,  payable  in  ninety  days,  if 
you  will  permit  me,  in  case  I  shall  find  it  necessary  for  the  pro-' 
tection  of  my  interests,  to  take  a  judgment  previously  for  thei 
amount  of  the  debt.  The  debtor  accedes  to  the  proposition  by 
executing  and  delivering  to  the  creditor  a  warrant  of  attorney  ex- 
pressly stipulating  that  the  judgment  may  be  taken.  ♦  *  * 
The  defendant  has  no  right  to  complain  of  the  judgment, 
for  he  deliberately  authorized  it  to  be  entered.  The  note  was 
due  for  the  purpose  of  the  judgment  by  the  express  stipula- 
tion of  the  maker."  The  same  rule  is  announced  in  Adams 
V.  Arnold,  86  111.  185.  In  Towle  v.  Qonter,  5  111.  App.  409, 
under  the  authorities,  supra^  we  held  that  the  first  point  made 
by  counsel  for  the  plaintiflE  in  error  is  not  well  taken. 

The  second  point  urged  by  counsel  for  plaintiff  in  error  is, 
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"  that  the  warrant  of  attorney  upon  which  this  judgment 
was  rendered  was  more  than  a  year  and  a  day  old  at  the  time 
the  judgment  was  so  confessed,  and  that  there  was  no  affidavit 
tiled  showing  that  the  defendants  were  then  living,  and  that 
the  debt  or  any  part  of  it  was  then  due  and  owing."  This  ob- 
jection does  not  go  to  the  jurisdiction  to  enter  the  judgment, 
and  the  failure  to  tile  such  affidavit  can  only  be  taken  advan- 
tage of  upon  equitable  grounds.  In  Rising  v.  Brainard,  36 
111.  79,  the  conrt  says :  "  Before  a  judgment  will  be  set  aside 
because  an  affidavit  was  not  filed  showing  that  the  defendant 
was  alive  and  tliat  the  debt  was  due  and  unpaid,  the  party 
making  the  application  is  required  to  show  some  equitable 
reason  therefor."  The  same  rule  is  announced  in  Stiihl  v. 
Shipp,  44  HI.  133.  The  rule  announced  in  Hinds  v.  Hopkins, 
28  111.'  344,  "  that  it  was  necessary  that  the  aflMavit  should  be 
tiled,  showing  that  the  defendant  is  alive  and  that  the  debt  was 
due  and  unpaid  when  the  judgment  was  entered  in  vacation, 
more  than  a  year  an(f  a  day  after  the  power  was  executed," 
was  modified  as  stated  in  Rising  v.  Brainard,  36  111.  79. 

This  court,  after  a  careful  consideration  of  all  the  decided 
cases  of  our  Supreme  Court  upon  the  question  of  judgment, 
in  vacation  as  to  what  papers  were  jurisdictional  and  what 
were  not,  held  that  failure  to  file  affidavit  that  the  defendant 
was  alive  and  that  the  debt  was  due  and  unpaid  when  the 
power  of  attorney  was  more  than  a  year  and  a  day  old,  was 
not  jurisdictional,  and  that  advantage  c^mld  only  betaken  of  it 
upon  equitable  grounds,  which  case  was  affirmed  by  the  Su- 
preme Court — Stein,  Block  &  Co.  v.  Good,  16  111.  App.  510. 
In  Gibboney  v.  Gibboney,  2  III.  App.  322,  it  was  said,  this 
being  a  judgment  by  confession  by  vh'tue  of  a  warrant  of 
attorney  and  without  actual  notice  to  the  appellee,  it  would 
be  competent  for  the  court  upon  a  proper  showing  to  so  far 
vacate  such  judgment  as  to  permit  appellee  to  defend  against 
the  same,  to  permit  an  issue  to  be  made  up  and  tried  by  a  jury 
as  to  whether  upon  the  merits  of  the  case  he  has  a  defense  to 
the  whole  or  any  part  of  the  judgment.  But  we  are  not 
familiar  with  any  rule  of  law  or  practice  by  which  such  right 
to  defend  in  such  cases  will  be  ordered  on  motion,  unless  upon 
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the  face  of  the  record,  or  some  sliowing  as  a  foundation  for 
such  motion  it  shall  ^Y>pe3,T,pHmajf^acie  at  least,  that  the  defend- 
ant has  a  defense  in  whole  or  in  part  to  the  said  judgment  upon 
the  merits.  Same  rule  announced  in  Knox  v.  Winsted  Sav- 
ings Bank,  57  111.  830.  Applying  to  this  case  the  rule  an- 
nounced supra^  we  are  unable  to  find  any  showing  in  the  record 
of  any  defense  to  this  judgment.  Order  overruling  motion 
and  judgment  for  costs  is  affii-med. 

Judgment  affirmed. 


Samuel  Chapman,  8r.,  Imp'd  Andrew  J.  Combs 

V. 

John  A.  Stuckey,  Sheriff, 

Aefion  on  Attachment  Bond — Judgment  in  Attachment  Suit,  Conclusive 
(^Identity  qf  Action — Amendment. 

In  an  action npon an  attactinient  bond,  it  ]»held:  That  the  allowance  by 
the  court  of  an  amendment  to  the  affidavit  in  the  attachment  proceedings 
introducing  additional  items  of  indebtedness,  is  conclusive  as  to  the  identity 
of  the  action;  and  that  the  surety  must  be  considered  to  have  agreed  to  be 
liable  for  any  judgment  which  might  be  rendered  in  the  attachment  pro- 
ceedings. 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circuit  Court  of  Knox  County;  tlie  Hon. 
JoaN  J.  Glenn,  Judge,  presiding. 

Messrs.  Sakfobd  &  Casey,  for  appellant. 

Messrs.  Williams,  Lawbenob  &  Banokoft,  for  appellee. 

• 

"Welch,  J.  This  was  a  suit  brought  by  the  appellee  against 
the  appellant  and  Andrew  J.  Combs  upon  a  bond  executed  by 
Andrew  J.  Combs  as  principal  and  the  appellant  as  security,  to 
the  appellee.  The  bond  was  given  under  Sec.  15  of  the  Attach- 


32  Appellate  Courts  of  Illinois. 

Chapuian  y.  Stuckey. 

inent  Act.  On  the  11th  day  of  January,  1884,  Mary  Lanfear 
tiled  her  affidavit  for  a  writ  of  attachment  against  Andrew  J . 
Combs,  in  which  she  stated  that  he  was  ipdebted  to  her  on 
account  of  services  performed  in  the  sum  of  $400,  no  other 
indebtedness  being  stated.  A  writ  of  attachment  was  issued 
and  placed  in  the  hands  of  the  appellee,  SheriflE  of  Knox 
County.  On  the  12th  day  of  January  he  levied  said  writ  of 
attachment  upon  horses,  cattle  and  other  property  of  said 
Combs.  On  the  19th  day  of  January  the  bond  in  this  suit  was 
executed  and  the  property  levied  on  was  released.  The  dec- 
laration of  Mary  Lanfear,  tiled  in  said  attachment  suit,  con- 
tained the  common  counts  in  assumpsit,  and  on  the  back  of 
her  declaration  set  out  an  account  for  work  and  labor,  $400. 
Also  other  items  of  indebtedness  not  embraced  in  her  original 
affidavit  for  attachment.  February  13th  leave  was  asked  and 
given  her  by  the  court  to  amend  her  affidav-it  in  attachment  so 
as  to  contain  the  other  items  of  indebtedness  indorsed  on  her 
declaration  that  were  not  included  in  her  original  affidavit.  *  The 
affidavit  was  so  amended.  The  trial  of  that  suit  resulted  in  a 
veidict  and  judgment  for  Mary  Lanfear  against  Andrew  J. 
Combs  for  the  sum  of  $125.60  and  costs  of  suit. 

The  appellant  tiled  four  pleas  to  the  declaration  in  this  case- 
Issue  taken  on  Ist  and  3d.  Demurrer  to  2d  and  4th.  Demur- 
rer sustained.  Trial  and  judgment  for  the  amount  of  the 
judgment  in  the  attachment  case,  from  which  judgment  this 
appeal  is  taken. 

The  real  and  only  question  which  we  are  called  to  pass  on 
is,  did  the  court  err  in  sustiiining  the  demurrer  to  the  2d  and 
4th  pleas  ?  These  pleas  set  forth  the  cause  of  action  in  the* 
attachment  suit  as  originally  set  forth  in  the  affidavit  therefor,* 
and  upon  which  the  writ  issued,  and  avers  that  the  said  judg- 
ment in  said  declaration  mentioned,  was  not  rendered  on  and 
for  the  same  cause  of  action  for  which  said  attachment  suit 
was  begun  and  was  pending  at  the  time  of  the  execution  of 
the  said  bond.  It  is  insisted  by  counsel  for  appellant  that  the 
liability  of  the  appellant  on  the  bond  was  limited  to  the  cause 
of  action  for  which  said  attachment  was  begun  and  was  pend- 
ing at  the  time  of  the  execution  of  the  bond.     We  are  referred 
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to  tlie  rulings  of  the  court  in  Massachnsctts,  7th  Gray,  542, 
127Miiss.  599,  and  to  Waples  on  Attachment,  as  sustaining 
this  view.  In  som3  of  the  States  attachment  proceedings 
are  held  strict i  juris.  Whether  this  is  the  rule  in  Massachu- 
setts we  are  not  advised.  In  this  State  this  rule  does  not 
apply. 

Amendments  are  freely  allowed  as  in  other  cases.  Sees.  26 
and  2S,  Attachment  Act.  The  amendment  in  this  case  was 
made  by  leave  of  the  court,  which  under  Sec.  23  of  Prac- 
tice Act  "is  conclusive  evidence  of  the  identity  of  the  action." 
When  appellant  signed  this  bond  it  must  be  presumed  he  did 
so  with  full  knowledge  of  the  law  as  to  amendments  in  attach- 
ment proceedings.  And  when  an  amendment  was  made  by 
leave  of  court,  it  was  "conclusive  as  to  the  identity  of  the 
action."  He  must  be  considered  to  have  agreed  to  be  liable  to 
pay  any  judgment  that  might  be  rendered  in  said  action.  In 
Elmer  v.  Richards,  25  111.  289,  292,  it  was  said:  "It  appears 
to  be  in  same  action  *  *  *  and  the  court  had  jurisdiction 
of  the  subject-matter.  This  is  conclusive  in  a  collateral  pro- 
ceeding." In  Marengo  v.  Edwards,  1  E.  D.  Smith,  414,  itwas 
claimed  that  the  judgment  included  illegal  charges  and  the 
court  said:  "It  is  too  late  to  object  to  the  amount  of  the  re- 
covery on  the  original  judgment.  The  remedy  was  an  appeal 
from  the  original  judgment  and  not  on  the  trial  upon  the  bond." 
In  Tilton  v.  CoMeld,  93  U.  S.  163,  it  was  said :  "  Both  in  the 
English  and  American  courts  amendments  have  been  allowed 
in  well  considered  cases,  for  the  purpose  of  introducing  into 
the  suit  an  independent  cause  of  action."  In  case  at  bar  it  is 
not  necessary  to  invoke  the  doctrine  announced  in  this  case. 
Ita  lex  scripta  eat.  "  The  adjudication  in  the  attachment  suit 
is  conclusive  evidence  of  the  identity  of  the  action."  The 
demurrer  was  properly  sustained. 

Judgment  affirmed, 

ToL.XXIIk 
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Wm.  K.  Reed  and  The  Dime  Savings  Bank 
Lydia  a.  Cramb  and  Myra  A,  Price. 

Collateral  Security — Stock  of  Third  Party  as  Surety — Release  by  Re- 
newals of  Secured  Notes — Contract  of  Surety  Strictly  Construed. 

1.  The  contract  of  a  surety  is  strictly  construed  in  his  favor,  bis  liabil- 
ity never  being  extended  beyond  the  terms  of  his  agreement  or  at  least  its 
manifest  import. 

2.  Where  collaterals  of  a  third  party  are  pledged  to  secure  a  not«,  the 
payee  having  notice  of  the  ownership  thereof,  such  pledge  only  secures 
the  fulfilment  of  the  contract  as  it  then  stands. 

3.  In  the  case  presented,  it  is  held:  Th^t  the  owner  of  the  collaterals 
in  question  can  not  be  regarded  as  a  principal;  that  the  payee  of  the  notes 
secured  had  no  reason  to  suppose  said  collaterals  had  been  exchanged  by 
way  of  sale  for  a  note  for  which  they  were  substituted  aa  security  for 
said  notes;  and  that  said  collaterals  occupied  the  pasition  of  a  surety  and 
were  released  by  the  renewals  of  the  notes  secured. 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circuit  Court  of  Bureau  County;  the 
Hon.  George  W.  Stipp,  Judge,  presiding. 

Statement  by  Lacet,  J.  This  was  a  bill  in  equity  by  appel- 
lees against  appellants  and  Henry  C.  Reed,  seeking  to  fore- 
close a  lien  against  fifty  shares  of  the  capital  stock  of  the  Dime 
Savings  Bank,  of  $100  each,  which  lien  was  created  by  way  of 
pledge  by  William  K.  Reed,  appellant,  to  secure  the  notes  of 
H.  C.  Reed  to  the  amount  of  some  $3,300,  and  was  substituted 
in  the  hands  of  Levi  Kelsey,  the  father  of  appellees,  who  be- 
queathed the  notes  to  them.  The  stock  in  question  was  placed 
in  Levi  Kelsey's  hands  in  lieu  of  a  $1,000  note  and  mortgage 
on  one  Buehler  previously  held  as  collateral  security  by  said 
Levi  Kelsey  to  secure  the  note  of  Henry  C.  Reed  for  the  said 
$3,300.  The  original  note  on  Buehler  was  placed  in  Levi  Kel- 
sey's hands  by  H.  C.  Reed,  without  knowledge  on  the  part  of 
the  former  that  the  latter  was  not  the  true  owner  of  it.     This 
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Buehler  note  was  exchanged  between  Kelsey  with  William  K. 
Keed  in  plaee  of  the  stock  mentioned  at  H.  C.  Reed's  request, 
and  the  stock  was  sent  by  William  K.  Reed  to  Kelsey  by  mail. 
The  answer  of  the  appellees  separately  filed  sets  up  as  defense 
and  objects  to  the  foreclosure  on  the  ground  that  the  stock 
mentioned  was  never  the  property  of  II.  C.  Reed,  but  was  the 
property  of  William  K.  Reed,  which  was  secured  by  Kelsey 
at  the  request  of  said  H.  C.  Reed  October  16, 1874,  and  was  to 
be  held  as  collateral  security  in  lieu  of  the  said  Buehler  note 
and  mortgage ;  that  the  Buehler  note  and  mortgage  was  the 
property  of  the  appellant,  William  K.  Reed,  and  that  it  and 
also  the  substituted  stock  was  placed  in  Kelsey's  hands  to  se- 
cure the  original  principal  $16,000  note,  of  H.  C.  Reed  t<)  said 
Kelsey,  upon  the  agreenient  that  said  H.  C.  w^ould  pay  it  up 
and  retui-n  the  said  collaterals;  that  said  Levi  Kelsey  had  at 
the  time  due  notice  of  the  fact;  that  about  the  first  of  No- 
vember, 1879,  by  agreement  between  the  said  Kelsey  and  said 
H.  C.  Reed,  and  without  the  knowledge  and  consent  of  Will- 
iam K.  Reed,  the  original  note  of  $16,000  was  delivered  up 
by  Kelsey  to  H.  C.  Reed,  and  H.  C.  Reed  gave  to  said  Kelsey 
his  notes  in  the  sum  of  $3,300,  the  sum  claimed  to  remain  due 
in  renewal,  due  one  year  after  date,  with  interest  at  8  per  cent, 
per  annum,  and  further,  after  the  death  of  the  said  Levi  Kel- 
sey and  the  appointment  of  George  M.  Price  as  his  executor, 
the  said  renewal  notes  of  $3,300  being  on  the  13th  May,  1881, 
the  said  executor  with  the  consent  of  appellees,  one  of  whom, 
Mary  A.  Price,  was  his  wife,  then  gave  further  time  of  payment 
to  said  H.  C.  Reed  without  the  knowledge  and  consent  of  the 
said  William  K.  Reed  and  for  a  valuable  consideration,  and 
gave  up  the  said  $3,300  to  H.  C.  Reed  and  secured  from  him 
one  $1,600,  payable  to  Lydia  A.  Cramb,  due  in  one  year  from 
said  date  with  8  per  cent,  interest,  and  one  for  like  amount 
with  like  interest,  due  in  like  time  to  appellee,  Mary  A.  Price, 
and  one  to  the  said  executor  for  $174.66,  due  six  months  after 
date,  and  that  the  last  named  note  was  duly  indorsed  to  appel- 
lees. 

The  Dime  Savings  Bank  filed  similar  answer.     The  answers 
claim  that  by  said  renewals  under  the  circumstances  the  lien 
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on  the  said  stock  was  released.  The  court  below  upon  issue 
being  joined  and  upon  liearing,  decreed  the  relief  prayed  for 
in  the  bill.  It  appears  from  the  evidence  that  Levi  Kelsey  re- 
newed the  original  H.  C.  Keed  note  to  the  amount  of  $4,600, 
December  1,  1876,  and  again  the  one  alleged  in  the  answer, 
October  21,  1879,  and  again  May  13,  1881,  as  alleged  in  the 
answer  to  the  executor  and  the  appellees;  and  that  the  appel- 
lants neither  consented  to  nor  knew  of  such  extensions.  Levi 
Kelsey  died  in  December,  1879,  and  H.  0.  Reed  became  in- 
sane in  1882,  and  in  1884  Eugene  C.  Bates  was  appointed 
conservator.  It  appears  by  certain  letters  that  passed  between 
Levi  Kelsey  and  Henry  C.  Reed,  October  17,  1874,  and  from 
Kelsey  to  William  K.  Reed,  October  23, 1884,  and  from  Will- 
iam K.  Reed  to  Levi  Kelsey,  October  16,  1884,  that  Levi 
Kelsey  knew  at  the  time  of  the  writing  of  the  letter  above  of 
October  16,  1884,  when  the  stock  in  question  was  placed  in 
Levi  Kelsey's  hands,  that  1st,  the  stock  belonged  to  William 
K.  Reed;  2d, that  the  Buehler  note  and  mortgage  likewise  be- 
longed to  him  because  it  was  sent  to  him  by  Kelsey,  and  tlie 
stock  received  inclosed  in  a  letter  which  expressly  stated  that 
itbelonged  to  said  William  K.  Reed.  From  that  time  he  per- 
fectly understood  the  relationship  that  William  bore  to  the 
stock  and  the  debt  of  H.  C.  Reed. 

Messrs.  Kendall  &  Lovejot,  for  Wm.  K.  Reed,  appellant. 

If  a  debtor  pledges  collateral  security  of  his  own  for  the 
payment  of  a  note,  arid  afterward  makes  payment  upon  the 
notes,  and  gives  a  renewal  note  for  the  balance  due  upon  the 
original  note,  the  lien  upon  the  collateral  security  is  not  ex- 
tinguished. Dayton  Nat.  Bank  v.  Merchants'  Nat.  Bank,  37 
Ohio  St.  208;  Jones  v.  Pledges,  Sec.  541;  Pinney  v.  Kimpton, 
46  Vt.  80;  Moses  v.  Trice,  ^1  Gratt.  556. 

This  rule  also  applies  where  the  debtor  pledges  securities 
not  his  own,  and  the  creditor  has  no  notice  of  the  rights  of  a' 
third  person  as  security.     Pinney  v.  Kimpton,  46  Vt.  80. 

Where  a  person  pledges  his  property  as  collateral  security 
for  the  performance  of  a  contract  of  a  third  person,  such 
property  stands  in  the   position  of  a  sm*ety,  and  any  changes 
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in  the  contract  of  suretyship  which  \roaM  discharge  a  surety, 
discharges  the  property  held  as  collateral  secnrity.  Bamap  v. 
Kat.  Bank,  96  N.  T.  125;  Rowan  v.  Sharp  Rifle  Mfg.  Co.,  33 
Conn.  18;  Wliite  v.  Ault,  19  Ga.  551;  Barnes  v.  Mott,  64  X.  Y. 
397;  Christner  v.  Brown,  16  Iowa,  130;  Ryan  v.  Shawnee- 
town,  14  111.  20;  Crawford  v.  Richeson,  101  Bl.  351;  Deni- 
son  V.  Gibson,  24  Mich.  187;  Smith  v.  Tuwnsend,  25  X.  T. 
479;  Galin  v.  Xiemcewicz,  11  Wend.  312. 

Mr.  Allan  C.  Stobt,  for  The  Dime  Savings  Bank,  appel- 
lant. 

Messrs.  F.  P.  Snyder  and  Mayo  &  "Widmeh,  for  appellees. 

We  insist  that  the  legal  status  of  the  suhstiiuted  coUaierals 
is  the  same  as  that  for  which  it  vxis  exchanged;  that  the  rights  o  f 
the  parties  became  fixed  at  the  time  of  the  transaction,  and  that 
W.  K.  Reed  should  not  now  be  heard  to  say  this  stock  was  in 
the  position  of  a  mere  surety  for  Henry  C.  Reed's  notes.  Levi 
Kelsey,  at  the  request  of  W.  K.  Reed,  delivered  to  the  latter 
a  valuable  note  and  mortgage,  a  consideration  ample  to  sup- 
port the  transaction,  and  this  was  done  upon  the  express  oflFer 
of  W.  K.  Reed,  that  the  stock  was  to  be  held  in  place  of  the 
mortgage.  Kelsey  thus  became  a  holder  of  the  stock  as  a 
pledgee  for  a  valuable  consideration  passed  from  him  to  W. 
K.  Reed.  Upon  what  principle,  then,  can  it  be  held  that  this 
collateral,  or  its  owner  to  the  extent  of  its  value,  was  in  the 
position  of  a  mere  surety  on  the  note  of  H.  C.  Reed  then  held 
by  Kelsey  ? 

If  our  view  of  the  legal  status  of  this  stock  in  the  hands  of 
Levi  Kelsey  is  correct,  it  follows  that  the  renewal  of  the  notes 
by  Henry  C.  Reed  did  not  discharge  the  collateral.  Jones  on 
Pledges,  Sec.  541 ;  Darst  v.  Bates,  51  111.  439 ;  Worcester 
Nat.  Bank  v.  Cheeney,  87  111.  602 ;  Bond  v.  Li  v.  &  Lon.  Globe 
Ins.  Co.,  106  III.  654. 

Where  collateral  has  been  ])ledged,  not  for  the  payment  of 
any  particular  note  but  for  the  debt  of  another,  the  rule  as  to 
the  release  of  a  surety  does  not  apply.  Collins  v.  Dawley, 
4  Col.  138. 
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A  waiver  of  any  legal  or  equitable  right,  at  the  request  of 
another,  is  a  sufficient  consideration  to  support  the  promise. 
Severenz  v.  Haines,  36  LI.  357  ;  Miller  v.  Hawker,  66  111.  185  ; 
Buchanan  v.  International  Bank,  78  111.  500. 

In  all  cases  a  pledge  is  understood  to  be  a  security  for  the 
whole  and  for  every  part  of  the  debt  or  engagement,  unless 
it  is  otherwise  stipulated  between  the  parties.  Baldwin  v. 
Bradley,  69  111.  32 ;  Story  on  Bailments,  Sec.  301. 

Lacey,  J.  It  can  not  be  doubted  if  a  principal  debtor  place 
collateral  securities  in  the  hands  of  his  creditor  holding  fiis 
promissory  notes  that  no  renewal  of  the  notes  or  change  of 
the  contract  between  the  parties  without  mentioning  the  col- 
laterals would  have  the  eflFect  to  release  such  collaterals,  but 
we  understand  the  law  to  be  as  well  settled,  that  in  case  the 
principal  debtor  places  collaterals  in  the  hands  of  his  debtors 
holding  his  note  belonging  to  a  third  party  who  has  simply 
loaned  him  the  property  to  be  pledged  as  collateral,  and  the 
creditor  has  notice  of  such  fact,  that  such  third  party  as  to 
such  security  occupies  the  position  of  surety,  and  any  change 
of  the  contract  for  a  valuable  consideration  between  the  prin- 
cipal debtor  and  his  creditor  without  the  consent  of  such 
surety  thereby  releases  the  property  so  pledged  from  all 
lien  of  the  creditor.  Burnap  v.  National  Bank  of  Potsdam 
96  K  Y.  125;  Bank  of  Albion  v.  Burns,  46  N.  Y.  170;  Smith  v! 
Townsend,  25  N.  Y.  479;  Fitch  v.  Cotheal,  2  Sandford's  Ch. 
32;  Brown  v.  Sharp  Eifle  Co.,  33  Conn.  18;  Colebrookon  Col- 
lateral Securities,  Sea  239. 

There  might  be  a  case  where  the  owner  of  property  placed 
it  in  pledge  for  the  debt  of  another,  with  the  agreement  and 
understanding  that  it  was  to  stand  good  for  the  debt  without 
reference  to  what  the  principals  might  do  by  way  of  changing 
the  agreement,  where  the  property  would  not  be  released  by 
reason  of  any  extension  or  change  in  the  contract  between 
the  parties  to  the  original  contract.  Such  seems  to  be  the 
interpretation  put  upon  the  facts  of  Collins  v.  Dawley,  4 
Col.  138.  We  may  say  here,  we  do  not  approve  the  decision 
in  that  case  and  think  it  stands  alone  without  support  from 
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any  other  court.  It  so  seems  to  us  in  view  of  the  law,  that 
contracts  of  security  are  to  be  construed  against  the  benefi- 
ciaiy,  and  where  collaterals  of  a  third  party  are  in  the  hands 
of  a  pledgee  as  a  security  for  the  principal  of  a  promissory 
note  to  the  payee  with  the  knowledge  of  the  fact,  the  proper 
constniction  of  the  contract  would  be  that  such  pledge  only 
stands  good  for  the  fulfilment  of  the  contract  as  it  then  stands. 
No  other  presumption  should  arise.  But  it  is  insisted  that 
the  long  delay  of  appellant  in  not  attempting  to  reclaim  these 
securities  from  1876  to  1879,  when  Levi  Kelsey  died,  and 
still  longer  when  II.  C.  Keed  went  insane,  ought  to  be  suffi- 
cient proof  that  he  had  agreed  that  the  stock  should  stand 
good  for  the  payment  of  the  debt,  regardless  of  changes  in 
the  contract  without  his  consent.  We  think  such  fact  alone 
should  not  have  such  eflfect.  Appellant  is  not  permitted  to 
testify  as  to  what  ho  knows  or  what  he  did  during  that  time, 
nor  is  there  any  proof  that  he  was  aware  of  the  extensions. 
H.  C.  Keed  was  insolvent,  or  at  least  unable  to  pay  his  debts, 
and  William  K.  Reed  may  have  been,  and  no  doubt  was, 
aware  of  this  fact  and  was  not  aware  of  the  release,  and 
allowed  the  matter  to  run  along.  His  stock  would  not  be 
released  unless  the  time  was  extended.  If  he  delayed  pur- 
posely, his  rights  to  reclaim  the  stock  ought  not  to  be  defeated 
for  that  reason  alone. 

But  it  is  claimed  by  appellee  that,  so  far  as  Levi  Kelsey 
knew  at  the  time,  W.  K.  Reed  deposited  the  savings  bank 
stock  with  him  in  lieu  of  the  Buehler  mortgage.  H.  C.  Reed 
was  the  owner  of  the  mortgage,  and  hence  the  stock  must  be 
regarded  as  being  substituted  for  the  mortgage  in  exactly  the 
same  way  as  he  held  the  mortgage,  notwithstanding  he  knew 
at  the  time  the  stock  was  placed  in  his  hands  by  William  K. 
Reed,  that  William  EL  was  the  owner  thereof  and  that  as 
between  William  K.  and  H.  C.  the  former  was  suretv  for  the 
latter.  It  is  insisted  also  that  William  K.  received  considera- 
tion for  making  the  substitute  and  pledging  his  stock;  there- 
fore he  must  be  regarded  as  principal  as  regards  his  stock  and 
may  be  treated  as  such  by  renewals  without  his  consent  with- 
out having  the  effect  to  release  him  as  to  the  stock.     The 
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appellee's  case  hinges  upon  the  correctness  of  these  assumj^ 
tions. 

It  appears,  as  we  gather  from  the  evidence,  that  the  Bneh- 
ler  note  was  the  property  of  William  K.  Keed,  and  that  in 
reality  he  was  security  to  amount  of  the  one  thousand  dollar 
mortgage  in  the  first  instance,  H.  C.  Eeed  having  borrowed 
the  note  of  him,  though  the  evidence  fails  to  sliow  that  Levi 
Kelsey  had  notice  of  this  fact,  and  had  he  renewed  the  note 
without  such  knowledge  the  security  would  not  have  been 
released,  but  in  case  he  had  been  notified  before  extension  that 
William  K.  was  the  owner  and  the  note  was  simply  loaned  to 
IL  C.  Keed  and  the  extension  had  been  made,  then  he  would 
liave  as  effectually  lost  his  lien  on  the  note  as  he  would  if  he 
had  known  the  fact  in  the  first  instance,  so  that  the  fact  of 
want  of  knowledge  that  William  K.  was  the  security  to  the 
amount  of  the  note  could  only  protect  him  in  making  renew- 
als in  the  absence  of  snch  notice,  no  matter  when  acquired, 
before  or  after  the  making  of  the  contract,  so  it  was  not  after 
the  extension. 

Addison  in  his  work  on  contracts  lays  this  down  as  a  rnle, 
that  notice  coming  to  the  party  who  takes  the  security  after 
the  contract,  compels  him  to  act  with  reference  to  the  rights 
of  the  security  in  as  equitable  manner  as  though  he  had 
known  it  before.  Tlie  text  is  as  follows :  "  The  doctrine  of 
the  discharge  of  the  surety  by  time  given  to  the  principal 
debtor,  by  a  binding  contract,  is  not  confined  to  cases  where 
the  relation  of  suretyship  appears  on  the  face  of  the  original 
contract  between  the  creditor,  the  principal  and  the  alleged 
surety.  The  equity  arises  from  the  relation  of  the  co-ob- 
ligors, or  promisors  inter  se,  and  on  the  knowledge  by  the 
creditors  of  the  existence  of  that  relation.  It  is  he!d  to  be 
inequitable  in  the  creditor  knowingly  to  prejudice  the  rights  of 
the  surety,  although  he  may  know  of  the  existence  of  the  re- 
lation of  suretyship  only  at  the  time  of  dealing  with  the  prin- 
cipal debtor,  so  as  to  prejudice  such  rights.  But  extra- 
neous evidence  is  not  admissible  for  the  pnrpose  of  showing 
that  a  party  who,  on  the  face  of  the  contract,  has  incurred  a 
primary  liability,  was  only  intended  to  be  secondarily  liable  as 
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surety  after  the  default  of  another  principal  contracting 
pai-ty."  Addison  on  Contracts,  864;  Bailey  v.  Edwards, 
4  B.  S.  761;  34  L.  J.  Q.  B.  41;  Kayncr  v.  Fnsscy,  28  L.  J. 
Ex.132;  Pooley  v.  Harridone,  7  Ell.  &  B.  431;  Greenough  v. 
McClelland,  2  El.  &  El.  424;  Davies  v.  Stainbank,  6  De 
Gex,  M.  &  G,  696.  Apply  this  doctrine  to  this  case.  At  the 
time  the  substitution  was  made  Levi  Kelsey  knew  that  the 
stock  that  was  being  substituted  was  the  property  of  William 
EL  Keed,  and  that  as  between  him  and  11.  C.  Eeed  the  former 
was  security.  He  had  no  reason  to  suppose  that  this  stock  had 
been  exchanged  by  way  of  sale  for  the  note.  There  was  no 
reason  for  such  supposition .  The  stock  was  worth  $5,000 
and  the  mortgage  $1,000.  Then  in  such  case  equity  would  re- 
quire him  to  regard  the  rights  of  the  security  and  not  extend 
the  time  of  payment  without  his  consent.  Such  even  would 
have  been  the  case  as  regards  the  mortgage  upon  notice  of 
the  suretyship,  and  much  more  with  regard  to  the  stock. 

There  could  be  no  difference  as  far  as  Levi  Kelsev's  romedv 
for  the  collection  of  his  debt  is  concerned,  and  his  right  to 
appropriate  this  stock  to  the  payment  of  the  notes  of  II.  C. 
Eeed,  whether  the  collateral  was  put  in  pledge  by  the  prin- 
cipal or  William  K.  Eeed.  The  only  difference  would  be  that 
he  would  not  have  to  act  in  such  manner  in  changing  the  con- 
tract or  the  time  of  the  payment  of  the  notes  as  not  to  injure 
the  surety  or  obtain  the  latter's  assent  to  the  change.  It  is 
claimed  by  the  appellee  that  as  William  K.  Eeed  took  up  tJie 
note  from  Levi  Kelsey,  that  the  latter  parted  with  something 
valuable,  so  constituting  a  valuable  consideration  moving  to 
William  K.  Eeed,  and  hence  the  stock,  substituted  for  the  mort- 
gage and  note,  should  be  regarded  as  having  been  placed  there 
by  the  principal  and  might  be  treated  as  belonging  to  a  princi- 
pal. But  it  may  properly  be  answered  that  without  some 
valid  consideration  the  holder  of  the  principal  notes  of  II.  C. 
Eeed  could  have  no  claim  on  the  stock  whatever.  The  notes 
having  been  made  and  delivered  by  H.  C.  Eeed  to  Levi  Kel- 
sey beiore  the  stock  was  placed  in  the  latter's  hands,  without 
some  such  consideration  there  could  bo  no  claim  on  Kdsey's 
part  to  hold  tlie  stock  in  any  legal  right  whatever.     "  There 
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must  be  a  consideration  for  suretyship,  otherwise  it  will  be 
invalid.  An  agreement  to  be  security  for  pjoods  already  sold 
to  the  principal  is  void."  Addison  on  Contracts,  853.  It 
would  not  seem  to  follow  that  the  mere  fact  that  there  was 
a  consideration  for  the  suretyship  at  the  time  the  Dime 
Savings  Bank  stock  was  delivered  to  Kelsey,  that  William  K. 
Eeed,  to  the  extent  of  the  stock,  as-umed  the  position  of  a 
principal.  By  way  of  ilhistration  we  may  look  at  the  matter 
in  another  light  Suppose  the  payee  of  a  note,  having  no 
principal  makers,  agrees  with  one  of  the  principals  that  if  he 
will  procure  a  surety  to  sign  a  new  note  with  him,  in  consid- 
eration that  the  payee  release  and  discharge  the  other  prin- 
cipal, and  the  principal  so  contracting  and  the  surety  execute 
a  note  for  the  same  amount  and  due  the  same  time  as  the 
old  note,  and  the  other  principal  is  released,  would  not  the 
surety  on  the  new  note  have  all  the  rights  of  any  other 
surety?  While  the  release  of  the  principal  would  be  a  good 
consideration  to  support  the  promise  of  the  surety,  he  would 
none  the  less  be  a  surety.  In  principle  this  is  exactly  the  case 
at  bar,  even  considering  that  the  Buehler  note  was  not  shown 
to  have  been  the  note  of  William  K.  Iteed,  and  even  it  the 
note  were  regarded  as  the  property  of  H.  C.  Eeed. 

Another  principle  of  law  in  regard  to  the  contract  of  a 
surety  is  that  it  must  be  strictly  construed  in  favor  of  the 
surety  and  his  liability  can  not  be  extended  by  implication. 
Reynolds  v.  Hall,  1  Scam.  35;  The  People  v.  Moon,  3  Scam. 
123.  It  must  be  strictly  construed  and  his  liability  is  never 
extended  beyond  the  terras  of  his  agreement,  or  at  least  its 
manifest  import.  In  case  of  doubt  the  doubt  is  generally  if 
not  universally  solved  in  his  favor.  StuU  et  al.  v.  Hance,  62 
111.  52. 

*'  Tlie  courts  therefore  in  all  cases  consti'ue  doubtful  contracts 
of  suretyship,  etc.,  in  favor  of  the  surety,  so  as  to  narrow 
rather  than  enlarge  his  liability."  Addison  on  Contracts,  856. 
If  then  there  could  be  by  implication  a  construction  not  con- 
tained in  the  words  of  the  letter  placing  the  Dime  Savings 
Bank  stock  in  the  hands  of  Kelsey  "  in  place  of  "  the  note  and 
mortgage,  unfavorable  to  the  surety,  it  should  not  be  given,  but 
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tlie  construction  should  be  favorable  to  him,  if  indeed  (my 
construction  could,  under  the  law  we  have  cited,  be  unfavor- 
able. 

Because  the  court  below  committed  error  in  gi*anting  the 
relief  prayed  for  in  the  bill  and  decreeing  the  foreclosure  and 
Bale  of  the  stock  in  the  Dime  Savings  Bank,  described  in  the 
bill,  to  satisfy  the  notes  of  H.  C.  Reed,  described  in  the  bill, 
the  decree  of  the  court  below  is  reversed  and  the  cause  re- 
manded to  the  court  below  with  directions  to  that  court  to 
dismiss  the  bill. 

Decree  reversed  and  came  rerrumded  with  directions. 


Jerry  M.  Cox 

V. 

Allen  M.  Pierce. 


Partnership — Bill  for  an  Accounting — Decree,  Sustained  by  Evidence — 
Waiver  of  Eight  to  Introduce  Oral  Testimony  on  Hearing. 

Upon  appeal  from  a  decree  for  the  complainant,  based  on  an  account  of 
partnership  dealings,  it  is  held:  That  the  submission  of  the  cauf>e  on  the 
report  of  the  master,  bill,  answer,  replication,  exhibits,  evidence  taken  be- 
fore the  master  and  exceptions.  Is  a  waiver  of  the  right  of  the  defendimt  to 
introduce  oral  testimony  on  the  hearing;  that  such  testimony  should  have 
been  introduced  in  proof  of  the  exceptions;  that  the  decree  is  sut^tained  by 
the  evidence;  that  the  defendant  was  properly  charged  with  the  cost  of  the 
|3fooda  sold  during  the  partnership  with  the  net  profit  thereon;  and  that  the 
rate  of  profit  so  charged  is  sustained  by  the  evidence. 

[Opinion  filed  December  11, 1S86.] 

Appeal  from  the  Circuit  Court  of  Stark  County;  the  Hon. 
T.  M.  Shaw,  Judge,  presiding. 

Statement  by  Welch,  J.  This  was  a  bill  filed  by  appellee 
against  appellant  for  an  accouut  of  partnership  dealings.  The 
bill  alleges  that  on  the  23d  day  of  February,  1884,  the  ap- 
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pellee  entered  into  a  conti-act  of  partnership  with  the  ap|  el- 
lant  for  the  term  of  one  year,  for  the  purpose  of  carrying  on 
the  business  of  selling  drugs  and  other  merchandise  nsually 
kept  and  sold  by  druggists  in  Wyoming.  That  the  appellant 
had  a  stock  of  dmgs  and  merchandise  on  liand  which  was  inu 
voiced  at  $6,667.50,  one-half  of  which  was  purchased  of  him 
by  the  appellee,  he  paying  to  the  appellant  in  cash  the  sum  of 
$2,500,  and  giving  his  note  for  the  sum  of  $833.75,  making 
the  sum  $3,333.75,  one-half  the  amount  of  said  invoice.  The 
stock  of  drugs  and  merchandise  was  then  transferred  to  the 
firm,  and  it  commenced  business  with  a  capital  of  $6,666.50. 
There  is  no  disagreement  as  to  the  terms  of  the  agreement. 
The  appellee  charges  the  appellant  with  using  the  money  and 
assets  of  the  fiiTn  for  his  individual  use,  and  without  keeping 
correct  accounts  thereof  upon  the  books  of  the  iirm,  etc.,  all 
of  which  appellant  denies.  Appellee  further  charges  in  his 
bill  that  he,  on  the  29th  day  of  January,  1885,  sold  his  inter- 
est in  the  stock  of  goods  and  merchandise  then  on  hand  to  tbe 
appellant  for  $2,327.86,  one-half  the  amount  of  inventory  of 
said  stock  then  taken.  That  it  was  then  agreed  that  tlie  ap- 
pellant should  collect  the  sums  then  due  tlie  firm,  pay  the 
firm's  indebtedness  and  render  an  account  and  pay  to  the  ap- 
pellee whatsoever  might  be  due  him;  and  that  the  appellant 
agreed  to  surrender  to  appellee  his  said  notes  for  $833.75,  and 
pay  the  balance  due  the  .appellee  in  installments  as  he  might 
require,  in  good,  bankable  notes.  That  the  appellant  has  not 
paid,  but  refuses  to  pay,  to  the  appellee  his  share  of  said 
goods  and  merchandise,  or  to  make  any  statement  of  account, 
prays  for  an  accounting,  etc.  Appellant  admits  he  purchased 
the  appellee's  interest  for  the  price  stated,  and  that  he  was  to 
proceed  to  collect  the  sums  due  the  firm  and  pay  its  indebt- 
edness, and  avers  that  he  faithfully  kept  and  performed  his 
part  of  the  agreement;  he  denies  that  he  refused  to  retuni 
appellee's  notes  to  him;  he  denies  that  he  agreed  to  pay  him 
in  installments,  but  avers  that  appellee  refused  to  take  his 
own  notes  in  part  payment  for  said  goods,  but  appellee  de- 
manded money  or  good  bankable  paper,  which  appellant  re. 
fused  until  the  firm  debts  had  been  paid;  avers  that  appellee 
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withdrew  large  sums  of  money  from  said  tirin  and  avers  that 
the  books  were  correctly  kept  and  that  appellee  had  access  to 
them  at  all  times.  Keplication;  cause  referred  to  master  to 
take  proof  and  state  account  between  the  parties.  Master's 
report  and  exceptions  thereto.  Cause  heard  and  decree  for 
the  appellee,  from  which  this  ap[)eal  is  taken. 

•  Messrs.  M.  Shallenbergsb,  B.  F.  Thompson  and  Jaiois  H. 
MiLLSB,  for  appellant. 

Mr.  Miles  A.  Fctlleb,  for  appellee. 

Welch,  J.  On  the  23d  of  April,  1886,  both  parties  came 
before  the  court  and  submitted  the  cause  on  report  of  master, 
bill,  answer,  replication,  exhibits,  evidence  taken  before  the 
master  and  exceptions.  The  exceptions  were  overruled. 
Thereupon  appellant  offered  to  introduce  oral  testimony  to  the 
court,  which  the  court  refused  to  allow.  This  rulina^  of  the 
court  is  assigned  as  eiTor.  By  the  38th  section  of  the  chap- 
ter on  evidence  and  under  the  rule  announced  in  Oweus  v- 
Kanstead,  22  III.  161,  171,  and  Maher  v.  Bull,  39  III.  531, 
535,  appellant  had  a  right,  notwithstanding  the  order  that  had 
been  made,  to  close  the  testimony  to  introduce  oral  testimony 
on  the  hearing,  but  he  should  have  done  this  upon  and  in 
proof  of  his  exceptions.  Most  of  his  exceptions  questioned 
the  correctness  of  the  findings  of  the  master  in  chancery  upon 
the  evidence  as  taken.  His  action,  in  submitting  the  cause 
upon  the  exceptions,  etc.,  was  a  waiver  of  the  right  to  intro- 
duce other  or  further  testimony.  lie  could  not  submit  his 
case  for  decision  upon  the  evidence  taken  and  after  the  court 
had  found  against  him  on  that  evidence,  afterward  ask  to 
open  up  the  case,  and  introduce  additional  testimony.  There 
must  be  an  end  to  litigation.  He  made  his  election  to  submit 
the  case  on  the  evidence  taken  by  the  master  and  must  now 
abide  by  it. 

It  is,  however,  insisted  that  the  decree  is  not  sustained  by 
the  evidence.  The  testimony  shows  that  at  the  time  of  the 
purchase  by  the  appellee  the  appellant  was  in  the  possession  of 
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the  store,  conducting  it  with  the  assistance  of  Law,  as  clerk* 
and  that  the  appellee  employed  Law  to  act  as  clerk.  Law 
states  that  he  kept  the  day-book  and  ledger  accounts  of  the 
goods  purchased.  Appellant  kept  the  cash  book.  Swein 
says  api>ellant  had  the  management  of  the  business  while  he 
was  clerking  there,  and  kept  the  books  of  tlie  firm.  He  also 
states  '^  we  endeavored  to  keep  a  correct  account  of  sales,  but  the 
cash  in  the  drawer  always  overrun  the  amount  of  sales  shown 
upon  the  sales  book ;"  that  they  did  not  afways  foot  the  cash 
or  sales  book  and  compare  with  the  cash  in  the  drawer.  The 
amount  of  stock  on  hand  at  the  formation  of  the  partnership 
was/ $6,667.50,  amount  of  goods  purchased  by  the  firm  $4,- 
365.35  ;  sho\ying  total  value  of  goods  received  by  the  firm  §11,- 
032.85.  The  amount  of  goods  on  hand  at  the  time  of  the  sale 
by  appellee  to  the  appellant  of  his  interest  was  $4,773.16,  leav- 
ing cost  price  of  goods  sold,  $6,259.69.  The  amount  of  goods 
sold  on  credit  during  the  existence  of  the  firm,  as  shown  by 
the  books,  was  $1,678.60.  Amount  of  cash  sales  was  $2,279.49. 
Here  is  shown  to  have  been  sold  goods  at  cost  price  of 
$6,259.69,  for  which  only  the  sum  of  $3,958.09  is  reported  as 
having  been  received,  showing  a  loss  of  the  sum  of  $2,301.60 
on  the  cost  of  the  goods.  Law  says  that  the  profits  on  the 
sale  of  drugs  was  35  per  cent,  and  on  liquors  75  per  cent.,  and 
that  no  goods  were  sold  at  less  than  cost  while  he  was 
there.  Swem  says  that  profit  on  sales  of  drugs  was  25  per 
cent  and  on  liquors  75  per  cent.,  and  says  there  was  some 
losses  on  Christmas  books,  Christmas  ctirds  and  white  lead; 
the  amount  of  loss  on  these  articles  was  $250.  Appellant  says 
the  goods  were  sold  at  a  loss  after  deducting  expenses.  Ap- 
pellee states  that  he  called  appellant's  attention  to  the  fact 
that  he  had  been  using  the  money  of  the  firm  to  pay  his  indi- 
vidual indebtedness,  and  that  the  appellant  admitted  to  him 
that  he  had  used  $841.74  of  the  firm's  money  in-  that  way,  and 
he  promised  to  charge  himself  with  it.  This  amount  was  sub- 
sequently charged  to  the  private  account  of  appellant.  The 
master  finds  that  the  books  had  been  carelessly  and  incorrectly 
kept,  and  that  in  consequence  thereof  it  was  impossible  to  pre- 
pare an  accurate  statement  of  the  partnership  assets  and  lia- 
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bilities,  and  state  an  account  between  the  parties.  He  finds 
that  appellant  had  appropriated  and  used  partnership  funds  to 
pay  his  private  accounts,  and  that  he  had  the  general  super- 
vision and  control  of  the  business.  From  these  findings  tlie 
master^s  conclusions  are  that  appellant  should  be  charged  with 
the  cost  price  of  the  goods  sold  during  the  partnership,  and 
with  the  net  profit  made  thereon.  And  that  the  appellee  is 
entitled  to  one-half  of  such  gross  amount  less  the  amounts 
which  he  has  received,  according  to  the  following  statement 
of  account: 

Amount  of  invoice  February  23,  1884,  $  6,607.50 

Goods  purchased  during  partnership,  4,365.35 

Total,  $11,032.85 

Deduct  invoice  of  January  29,  1885,  4,773.16 

Cost  of  goods  sold  during  partnership,  $  6,259.69 

Liquors  sola  during  partnership,  $945.79 

Christmas  cards,  etc  ,  sold  at  loss,  250.00 

White  lead  sold  at  loss,  115.00 

$1,310.79 


Balance  of  drug  stock,  which  sold  at  an 

average  profit  of  30  per  cent,  $  4,948.90 

Total  profit  thereon  at  30  per  cent.,  1,484.67 

Seventy-five  per  cent,  on  the  amount  of 

liquora  sold,  709.34 

Total  gross  profits,  $  2,194.01 

Deduct  losses  and  expenses  as  follows : 

Fifty  per  cent,  of  $250  in  books  and 

cards,  $125.00 
2,000  lbs.  white  lead  at  25  cents  per 

100  lbs.,  5.00 

Freight  and  express  charges  205.65 

Insurance,  65.50 

luternal  revenue  tax,  27.40 

Miscellaneous  expenses,  21.00 
11  1-5  months  rent  at  $480  per  year,  $448, 

less  $30  received  from  S wem  on  rent,  41 8,00 


Total  deductions,  $    867.55 
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Balance  net  profits,  1,326.46 
Add  cost  of  goods  sold  during  partner- 

febip,  f?,2o9.69 

Xet  assets  of  firm,  7,586.15 
The  master  finds  that  Cox  owes  Pierce 

one-half  the  last  named  sum,  8,703.07 

Less  the  following  charges  against  Pierce: 

Ledger  account  against  Pierce,  ^176.73 

Clerk  hire  paid  Law  by  firm,  105.00 

Clerk  hire  paid  Swem  by  firm,  230.00 

Cash  paid  by  Cox  since,  dissolution,  100.00 

Order  paid  by  Cox,  64.35 

Notes  received  from  Cox,  920.82 

$  1,596.91 

Balance  due  Pierce  from  defendant,  $  2,196.16 

Numerous  exceptions  were  filed  to  this  report  and  account 
of  the  master.  It  is  insisted  by  appellant  that  the  method  of 
computation  adopted  by  the  master  is  erroneous,  unjust  and 
contrary  to  the  law  and  the  evidence.  The  evidence  in  this 
case  shows  that  the  appellant  had  the  custody  of  the  funds  of 
the  firm  and  that  he  kept  the  cash  book.  It  is  further  shown 
by  the  evidence  that  no  correct  account  of  money  received  or 
expended  was  kept ;  that  the  appellant  appropriated  the  funds 
of  the  firm  in  the  payment  of  his  private  accounts  without 
making  any  proper  charge  thereof  on  the  books,  and  when  his 
attention  was  called  to  sums  of  money  thus  appropriated,  ho 
admitted  it  and  promised  to  charge  it,  which  he  subsequently 
did.  Swem  says  the  cash  in  the  drawer  always  overrun 
the  amount  of  sales  shown  upon  the  sales  book.  ''We  did 
not  always  foot  the  cash  or  sales  book  and  compare  with 
the  cash  in  the  drawer."  As  shown,  there  was  $6,259.69 
worth  of  goods  which  went  into  the  drawer,  for  which  only 
the  sum  of  $3,958.09  is  reported  as  having  been  received. 
We  hold  in  the  lightof  this  evidence  there  was  no  error  in  the 
method  of  computation  adopted  by  the  master.  Le-swell  v. 
Bobbins,  89  111.  209,  219;    Steere  v.  Hoagland,  50  111.  377, 

381. 

It  is  further  insisted  by  appellant  that  the  rate  of  profit  on 
the  goods  sold  by  the  fii'm  is  excessive,  incorrect  and  contrary 
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to  the  evidence.  We  are  of  the  opinion  that  the  rate  adopted 
is  sustained  by  the  evidence  of  Law,  Swera  and  L.  Fuller. 
Appellant  had  it  in  his  power  to  have  furnished  an  explana- 
tion as  to  what  disposition  was  made  of  tlie  goods  and  of  the 
money  received  on  sales;  he  contents  himself  with  saying  the 
goods  were  sold  at  a  loss  and  that  there  were  no  profits;  he 
makes  no  denial  of  the  statement  of  Law  that  he  kei)t  the  day 
l)ook  and  ledger  account  of  the  goods  sold  but  that  appellant 
kept  the  cash  book,  or  of  the  statement  of  Swem  that  the  ap- 
pellant had  the  management  of  the  business  while  he  was 
clerking  there  and  kept  the  books  of  the  tirm,  and  that  the 
cash  in  the  drawer  always  overrun  the  amount  of  sales  shown 
upon  the  sales  book.  It  was  in  his  power  to  furnish  a  satis- 
factory explanation  as  to  tlie  disparity  shown  between  the 
quantity  of  goods  sold  and  the  receipts.  This  he  failed  to  do,  and 
it  having  been  shown  that  he  appropriated  $841.74  of  the 
firm's  money  to  his  private  account,  making  no  charge. thereof 
until  after  it  was  discovered  by  appellee,  and  appellant's  atten- 
tion called  thereto  by  appellee,  we  hold  that  the  master 
was  fully  justified  in  the  rule  adopted  by  him.  Tlie  evidence 
shows  that  the  appellee  paid  in  cash  on  the  purchase  $2,500, 
paid  for  clerk  hire  $120,  making  the  sum  of  $2,620.  That  he 
had  received  in  goods,  cash,  and  an  order  paid  by  appellant,  the 
sum  of  $341.09,  showing  a  balance  of  $2,278.91.  The  decree 
in  the  cause  is  for  the  sum  of  $2,169.16,  which  is $82.75  less  than 
the  money  paid  in  by  him  when  he  went  into  the  business. 
That  there  should  have  been  a  loss  in  the  light  of  the  evidence 
in  the  case  is  extraordinary  and  required  explanation.  No  ex- 
planation is  furnished  by  the  appellant.  We  are  therefore  of 
the  opinion  that  the  exceptions  to  the  master's  report  were 
projxjrly  overruled;  that  the  findings  of  the  master  were  sup- 
ported by  the  evidence.  Finding  no  error  the  decree  is  af- 
firmed. 

Vol.  XXII  4  Decree  affirmed. 
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Pinneo  v.  Goodspeed, 


Sarah  Pinneo  et  al, 

V. 

Francis  Goodspeed  et  al. 

Former  Adjudication — Restatement  of  Account — Administraiion-^Mort' 
gage — Subrogation — Interest — Insurance. 

Upon  appeal  from  a  decree  based  on  a  restatement  of  an  account  in  a  case 
remanded  by  the  Supreme  Court  for  that  purpose,  the  principal  pjirtios  being  a 
divorced  wife,  to  whom  had  been  decreed  the  title  of  a  tract  of  land  fraudulently 
obtained  from  her  by  her  former  husband,  and  the  widow  of  the  latter,  it  is 
held:  That  the  purchaser  of  an  outstanding  mortgage  as  trustee  for  the 
widow  was  not  bound  by  the  former  proceedings;  that  the  manner  of  esti- 
mating the  rents,  whether  according  to  the  reasonable  value  or  actual  re- 
ceipb»,  was  open  for  the  court  below  to  adopt  any  legal  method ;  that  it  was 
proper  to  fix  the  rental  value  on  the  bajsis  of  actual  receipts,  which  is  all  the 
executor  and  executrix,  the  widow,  in  possession  under  the  mortgage,  should 
be  required  to  pay;  that  the  divorced  wife  was  properly  charged  with  cer- 
tain sums  paid  to  her  on  account  of  alimony  in  the  course  of  administnition 
from  tne  rents  of  said  land,  said  payments  having  been  made  prior  to  the 
establishment  of  her  title  to  the  land  and  while  the  estate  was  believed  to  be 

m 

solvent;  that  she  should  not  be  allowed  a  dividend  of  forty  per  cent,  on  the 
amount  secured  by  said  mortgage  merely  because  such  dividend  has  been 
paid  through  mistiike  on  the  other  seventh-class  claims  against  Uie  estate; 
that  the  widow  is  entitled  to  be  subrogated  to  all  the  rights  of  the  original 
holders  of  the  note  and  mortgage,  she  having  purchased  them  with  her  own 
funds;  that  the  divorced  wife  is  not  entitled  to  the  benefit  of  the  small  dis- 
count allowed;  and  that  she  is  chargeable  with  ten  per  cent,  interest  on  the 
principal  of  said  n  te  until  the  date  of  settlement,  and  with  the  amount 
paid  for  insurance. 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circuit  Court  of  Will  County;  tlie  Hon. 
Charles  Blanch aj&d,  Judge,  presiding. 

Statement  by  Lacey,  J.  This  is  the  same  case  which  will 
be  found  reported  in  87  Til.  290,  and  also  again  in  104  111. 
184,  and  which  opinions  are  r'^'*u-red  to  for  a  full  statement 
of  the -facts. 

It  will  not  be  necessary  to  again  recite  the  facts  in  the  caso 
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further  than  to  state  in  brief  the  nature  of  the  supplemental 
cros&-bill.  When  the  case  was  taken  back  to  the  Ch'cnit  Court 
in  pursuance  to  the  remanding  order,  and  tlie  supplemental 
cross-bill  of  appellants,  which  had  been  dismissed  by  the  former 
decree,  and  for  which  dismissal  in  part  the  decree  was  re- 
versed, was  duly  eliminated  and  amended  as  ordered  by  the 
Supreme  Court,  it  was  reliled  February  12, 1884.  The  amended 
supplemental  cross-bill  after  being  refiled  contained  the  same 
alleorations  in  substance  that  it  did  at  the  time  it  was  stricken 
from  the  files,  as  will  appear  by  reference  to  it  in  the  opin- 
ion of  the  Supreme  Court  (104  III.  184).  It  averred  that 
Orange  T.  Fargo,  ITovember  3, 1874,  died  possessed  of  tlie  300 
acres  of  land  in  question,  holding  it  as  a  tenant  by  the  cour- 
tesy at  tlie  time  of  his  death  subject  to  the  reversionary 
interest  of  his  former  wife,  appellant;  that  he  gave  directions 
in  his  will  as  shown  by  the  record  that  the  executor  and  exec- 
utrix of  the  will,  Francis  Goodspee  i  and  Elizabeth  E.  Fargo, 
administered  the  estate  under  the  will,  rented  the  said  farm  and 
received  the  rents  from  the  time  of  their  appointment  and 
from  Fargo's  death;  that  the  account  of  rents  ought  to  be  taken 
according  to  said  opinion  ;  that  a  large  amount  of  other  prop- 
erty, real  and  pereonal,  belonged  to  said  estate ;  refers  to  the 
proceedings  of  the  County  Court  for  a  partition  of  such  per- 
sonal estate  received ;  *  *  *  that  Elizabeth  Fargo  purchased 
the  ?2,000  mortgage  given  by  Fargo  in  his  life  to  Mrs.  Haff 
for  the  extinguishment  of  her  dower,  and  for  which  deceased 
had  given  his  note  and  appellant  Sarah  and  he  had  given  their 
joint  mortgage  on  the  said  land  to  secure  with  money  belong- 
ing to  the  estate,  and  that  she  ought  to  satisfy  it;  that  in 
violation  of  her  duty  as  executrix  she  purchased  it  and  ought 
not  to  be  allowed  to  profit  by  it,  and  interest  should  stop 
from  the  day  of  purchase;  that  Augustus  M.  Knox  had  pur- 
chased it  for  her  and  held  it  as  her  trustee,  and  had  com- 
menced action  on  said  note  and  mortgage,  and  had  obtained 
judgment  in  said  court,  and  it  ought  to  be  consolidated  with 
this  suit,  and  he  perpetually  enjoined  from  foreclosing  the 
mortgage.  That  a  large  amount  was  due  her  on  decroe  in  the 
Cook  County  Circuit  Court  (alimony  decree  in  divorce  pro- 
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ccedirigs)  ;  and  that  the  executors  should  have  paid  her  the 
ratable  proportion  of  Fargo's  estate.  Then  follows  prayer  for 
full,  true  and  particular  answer  upon  their  several  corporate 
oaths  to  each  allegation,  with  several  interrt  gatories  in  re- 
gard to  the  amount  of  runts  on  said  farm  received  by  him, 
and  this  one:  "Do  not  the  whole  amount  of  rents  of  said 
farm  received  amount  to  the  sum  of  $3,975.35,  and  were- 
not  the  rents  of  the  farm  received  as  the  property  of  the  estate , 
and  does  he  not  still  hold  them  as  assets?  Why  were  other 
debts  paid  in  preference  to  the  mortgage  ?  On  what  account 
was  the  $1,125  paid  by  said  Goodspeed  to  orator  (this  was 
on  her  alimony)? 

Answer  of  Goodspeed  under  oath,  completely  and  specific- 
ally answering  as  to  all  the  charges  and  questions.  It  shows 
that  he  and  Mrs.  Elizabeth  Fargo  were  appointed  executor  and 
executrix,  October,  1877,  and  continued  to  act  and  collect 
rents  till  January  term,  1879,  of  Will  County  Circuit  Court, 
when  a  receiver  was  appointed;  shows  net  amount  of  rent 
received  of  $3,549.18,  after  paying  $391.92  for  taxes,  and 
$34.25  for  insurance  on  building  on  the  land  in  question. 
That  twenty  per  cent,  of  this  amount  should  be  deducted  for 
rent  of  an  eighty-acre  tract  of  land  other  than  the  300  acres,  and 
that  this  eighty  acres  was  of  like  rental  value  with  the  300 
acres.  And  making  other  and  complete  answer  not  necessary 
fully  to  recite.  Mrs.  Elizabeth  Fargo  and  Knox  also 
answered,  all  under  oath.  Keplications  were  filed  by  leave  of 
the  court,  after  striking  from  the  files  exceptions  to  answer  of 
Goodspeed  for  the  reason  that  they  were  tiled  without  leave, 
and  that  appellant  had  failed  to  comply  with  the  order  of 
cour^  to  reply,  which  was  still  in  force,  and  time  limited  by 
the  rule  of  court  had  expired. 

The  cause  was  then  referred  to  the  master  by  the  court,  who 
in  the  order  of  reference  was  required  to  state  an  account  be- 
tween the  executors  and  the  estate  of  said  deceased  from  the 
answers  and  exhibits  of  the  said  executors  to  said  supple- 
mental cross-bill,  filed  February  12,  1884,  and  that  he  charge 
the  total  amount  of  assets  that  came  into  their  possession,  Itjt, 
from  personal  estate,  inpluding  interest  exclusive  of  rent;  2d, 
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rents  from  real  estate,  exclusive  of  said  300  acres,  and  money 
arising  from  sale  of  real  estate  to  pay  debts,  if  any;  that  he 
credit  them  with  all  suras  paid  out  by  such  executors  exclu- 
sive of  sums  paid  on  account  of  said  300  acres,  etc.;  to  find 
aggregate  amount  of  claims  allowed  against  the  estate  of 
each  class,  and  of  payment  on  claims,  and  on  each  class,  when, 
and  rate  per  cent,  paid,  and  total  amount  unpaid  in  each 
class,  etc. 

The  master's  report  was  presented,  and  decree  rendered  in 
accordance.  The  decree  ordered  that  the  executors  pay  said 
Knox  or  toE.  M.  Fargo,  $1, 629.07,  to  be  applied  in  her  decree 
of  foreclosure  on  the  300-acre  tract  of  date  December  7, 
1880;  that  complainant  in  cross-bill,  Mre.  Pinneo,  pay  to  same 
parties  $2,445.38,  with  six  per  cent,  interest  from  December 
7,  1880,  in  thirty  days;  that  in  default,  the  master  sell  the 
300  acres,  or  so  much  as  necessary  to  pay  said  last  mentioned 
sum,  the  balance  due  on  the  decree  of  December  7,  1880. 
From  this  decree  this  ap{)eal  is  taken. 

Mr.  R.  E.  Barbrr,  for  appellants. 

The  executors  were  trustees  under  the  will  and  in  the  dis- 
charge of  the  duties  of  their  office.  As  such  they  were  not 
at  liberty  to  deal  in  the  matter  or  things  with  which  they  were 
charged  to  their  personal  advantage  or  profit.  Thorp  v.  Mc- 
Cullom,  1  Gilra.  614,  and  cases  cited;  R.  &  M.  R.  R.  Co.  v. 
F.  L.  &  T.  Co.,  49  m.  331;  Ogden  v.  Larrabee,  57  111. 
389;  Nelson  v.  Hayner,  66  111.  487;  G.,  C.  &  S.  R.  R.  Co.  v. 
Kelly,  77  111.  426. 

The  executors  were  trustees  to  pay  the  note  and  mortgage 
in  controversy,  not  alone  under  the  duties  of  their  office,  but 
especially  charged  thereto  by  the  will  and  by  the  obligation 
of  the  testator  in  said  agreement  of  October  25,  1870.  Being 
trustees  to  pay  that  note,  they  were  not  at  liberty  to  purchase 
it  to  their  personal  advantage  or  profit.  Sarah  Fargo,  now 
Pinneo,  was  the  cestui  que  trust  for  the  faithful  discharge  by 
the  trastees  of  their  duty  to  pay  that  note.  Under  this  rela- 
tionship of  the  trustees  and  cestui  que  trusty  on  April  15, 
1875,  the  executor  purchased  said  note  and  mortgage  of  the 
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payee  and  mortgagee  more  than  four  years  after  their  matu- 
rity for  the  sum  of  $2,800,  when  at  same  day  there  was 
due  and  unpaid  on  the  note  $2,944.95,  thus  getting  an  abate- 
ment by  the  payee  of  $144.95  from  the  face  of  the  note. 

The  executrix  paid  $2,840  for  the  note  and  mortgage. 
Thus  in  the  purchase  the  executors  took  and  received  $40, 
and  the  executrix  $104.95,  as  their  respective  personal  profit 
in  tlie  item  of  the  purchase.  The  full  sum  of  $2,944.95,  from 
said  date,  of  purchase,  was  carried  into  the  account  stated  by 
the  master  and  into  the  final  decree.  If  the  purchase  was 
made  with  funds  which  should  be  accounted  assets  of  the 
estate,  then  it  was  a  payment  and  satisfaction  of  the  note  and 
mortgage. 

If  made  with  funds  which  were  personal  funds  of  the 
trustees,  then  it  can  not  be,  to  their  personal  profit,  gain  or 
advantage.  Between  maker  and  payee  the  note  was  a  ten  per 
cent  obligation.  In  this  purchase  by  trustees  to  the  use  of 
cestui  que  trusty  a  new  phase  of  the  obligation  is  created  as 
between  the  purchasers,  being  trustees,  and  cestui  gtce  trusty 
and  only  equitable  remuneration  to  trustee  as  between  trustee 
and  beneficiary  could  be  thereafter  charged  and  enforced. 
The  trustees  and  their  trustee,  Knox,  come  into  a  court  of 
equity  to  enforce  collection  of  the  note  out  of  Sai*ah  Pin- 
neo's  land.  They  must  do  equity  in  every  particular  con- 
nected with  it. 

The  trustees,  said  executoi's,  were  the  agents  of  the  estate 
and  of  Sarah  Fargo  (now  Mrs.  Pinneo),  for  paying  that  note 
and  mortgage.  If,  in  making  the  payment  or  in  any  way 
adjusting  it  with  the  payee,  they  obtained  an  abatement  of  the 
sum  due  upon  the  note,  then  the  beneficiaries  and  not  them- 
selves are  entitled  to  the  benefit  of  the  abatement.  Phelps  v. 
Keeder,  39  III.  172. 

The  order  of  reference  to  the  master,  of  October  13,  18S5, 
was  restrictive  in  all  its  directions,  was  in  conflict  with  the 
opinion  and  directions  of  the  Supreme  Coart  in  this  case,  and 
with  the  pleading  and  evidence  herein.  The  Cook  County 
Circuit  Court  decree  provided  for  the  payment  of  $500 
annually,  in  quarterly  payments  of  $125,  "dm'ing  her  natural 
life,"  by  said  Orange  to  said  Sarah. 
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There  is  no  contingency  in  that  decree  upon  the  life  of 
Orange.  The  peinod  of  the  time  of  payment  can  only  be  de- 
termined by  the  death  of  Sarah. 

Under  the  decision  of  the  Supreme  Court  in  Pinneo  v.  Good- 
speed,  104  111.  184,  198,  it  was  the  duty  of  the  executors  to 
make  payment  as  provided  by  the  Cook  County  Circuit  Court 
decree ;  and  yet  those  payments  by  the  executors  to  Sarah  are 
now  charged  to  her  as  and  for  rents  and  profits  of  her  lands, 
and  as  such  rents  are  carried  into  the  master's  report  and 
final  decree  to  the  sum  of  $1,125,  notwithstanding  they 
were  explicitly  paid  to  her  as  and  for  her  alimony,  "as 
provided  for  in  divorce  proceedings '' — they  are  now  wholly 
repudiated  as  payments  under  said  divorce  decree. 

The  executors  were  advised  by  the  Supreme  Court  of  the 
ownership  of  the  rents  and  profits,  by  its  opinion  at  the  Sep- 
tember term,  1877  (87  111.  290).  And  yet  they  persisted  in  the 
dividend  of  forty  per  cent,  to  seventh-class  claim?,  and  abide 
by  it  yet. 

And  with  that  dividend  of  forty  per  cent,  paid  on  all  sev- 
enth-class claims  (except  said  mortgage  claims)  was  paid  100 
per  cent,  of  the  seventh-class  claim  of  one  Cyrus  Coplantz ; 
and  the  executors  abide  by  those  payments  still,  notwithstand- 
ing the  Supreme  Court  direct  that  "if  the  estate  is  insolvent, 
as  is  claimed  by  tlie  executors,  this  debt  must  be  paid  pro  rata 
with  other  debts  of  the  same  class.  If  other  creditors  have 
already  received  more  than  their  shares  upon  a  pro  rata  basi?, 
then  a  suflBcient  amount  should  be  paid  on  this  claim  to  place 
it  upon  the  same  footins^  with  other  claims  of  the  same  class.'' 
Pinneo  v.  Goodspeed,  104  111.  184, 196. 

Yet  nothing  of  that  kind  has  been  done  for  the  mortgage 
claim,  and  the  partiality  of  the  executors  as  between  claims  of 
the  seventh  class  still  remains  uncured,  even  though  the  rents 
and  profits  which  belonged  to  Mrs.  Pinneo  composed  a  part  of 
the  fund  from  which  that  forty  per  cent,  dividend  was  paid ; 
and  that,  too,  when  the  executors  were  wrongdoers  in  taking 
the  possession  of  her  lands  and  renting  the  same  and  receiving 
the  rents  thereof,  and  as  tortfeasors  are  chargeable  according 
to  the  rule  of  the  law  in  torts. 
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She  was  entitled  to  receive  the  possession  of  her  lands  as 
soon  as  Fargo  died,  and  thereafter  to  manage  them  and  receive 
the  rents. 

Messrs.  Gaknsey  &  Knox,  for  appellees. 

The  opinion  of  the  Supreme  Court  must  be  read  in  con- 
nection with  the  pleadings  as  they  stood  at  the  time  of  the 
hearing.  Griggs  v.  Gear,  3  Gil.  2;  Burkett  v.  Wabash  fl'y, 
98  III.  205,  213;  Pinneo  v.  Goodspeed,  104  111.  184,  194,  195; 
Marvin  v.  Collins,  98  111.  510,  517. 

The  doctrine  of  res  adjudicata^  here  invoked,  does  not  at 
all  apply.  A  judgment  is  conclusive  upon  the  parties  to  ii, 
only  in  respect  to  the  groimds  covered  by  it,  and  the  law  and 
facts  necessary  to  uphold  it.  Bigelow  on  Estoppel,  22;  Davis 
v.  Kennedy,  105  LI.  300,  306. 

A  judgment  to  be  binding  must  be  about  the  same  subject- 
matter  as  well  as  between  the  same  parties.  Miller  v.  Mc- 
Manus,  57  111.  126;  Williams  v.  Walker,  62  111.  517;  Jessup  v. 
Jessup,  102  111.  480,  486;  Kingsbury  v.  Buckner,  70  111.  514; 
Kussell  V.  Epler,  10  III.  App.  304. 

And  to  determine  the  question  the  pleadings  must  be  looked 
to  to  see  whether  the  matters  insisted  on  as  res  adjudicaia 
could  have  been  inquired  into.  Bentloy  v.  O'Bryan,  111  111. 
53,  60. 

The  executors  took  the  estate  as  they  found  it,  and  were 
bound  to  endeavor  to  fairly  uphold  it  in  the  condition  it  was 
in.  They  are  only  chargeable  with  the  amount  of  rent  act- 
ually received,  they  acting  in  good  faith  and  with  reasonable 
.  prudence  and  diligence.  McConnell  v.  Holobush,  11  111.  61; 
Mosier  v.  Norton,  83  111.  519;  Clark  v.  Finlon,  90  111.  245. 

The  credit  to  the  executors  of  $1,125,  paid  by  them  to  Mrs. 
Pinneo,  was  proper.  If  it  was  alimony  it  ceased  on  her  hus-. 
band's  death.  Lockridge  v.  Loekridge,  3  Dana,  28;  S.  C,  28 
Am.  Dec.  52;  Lenahan  v.  O'Keefe,  107  111.  620;  O'Hagan  v. 
O'llagan,  4  Clarke,  509.  If  it  was  a  payment  under  Fargo's 
will  the  fund  out  of  which  it  was  to  ,be  paid,  by  the  terms  of 
the  will,  was  destroyed  by  the  case  of  Pinneo  v.  Goodspeed, 
104  111.  189.     The  full  amount  of  the  mortgage  must  be  paid 
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by  somebody;  the  purchase  by  Mrs.  Fargo,  with  her  own 
funds,  subrogated  her  to  Mrs.  Haflf's  (the  mortgagee's)  rights. 
King  V.  Cushman,  41  111.  31,  38;  O'llalloran  v.  Fitzgerald,  71 
111.  53,  58;  Stinson  \^.  Anderson,  96  111.  373.  And  to  collect 
ten  per  cent,  interest  on  it  to  the  date  of  foreclosure.  Con- 
diet  V.  Flower,  106  111.  105,  117. 

Having  actually  no  funds  to  pay  w^ith,  the  executors  are  not 
obliged  to  pay  anytliing  on  this  mortgage,  even  if  they  did 
by  mistake  make  a  dividend  on  claims  of  the  seventh  class  in 
Fargo's  estate.     Brandon  v.  Brown,  106  111.  519. 

The  Circuit  Court  can  not  in  this  case  adjudicate  and  settle 
Fargo's  estate.  It  can  only  determine  that,  as  to  seventh- 
class  claims,  the  estate  is  insolvent,  and  this  it  has  done. 

Lacet,  J.  The  appellants  ask  the  reversal  of  the  decree  for 
the  following  reasons :  Tlie  court  below  erred  in  charging 
against  her  in  the  accounts  of  rents  and  profits  coming  to 
her  on  the  300-acre  tract  of  land,  Qertain  payments  made  by 
the  executor  Goodspeed,  to  her,  of  sura 5  of  money  in  the  ag- 
gregate amounting  to  $1,125,  which  had  been  receipted  for  by 
her  as  payments  on  her  life  decree  of  $500  per  annum  allowed 
in  the  divorce  proceedings  against  her  late  husband,  Orange 
Fargo;  for  not  allowing  the  abatement  of  8144.95  which 
Elizabeth  M.  Fargo  and  Goodspeed  got  deducted  from  the 
amount  of  accrued  interest  on  the  said  mortgage  against  the 
300  acres  of  apj^ellants*  land,  at  the  time  they  purchased  it  of 
Mrs.  Haff;  and  for  allowing  ten  per  cent,  interest  to  Mrs.  E. 
M.  Fargo  on  her  note  secured  by  the  same  mortgage,  from  its 
purchase  to  December  10,  1880;  and  for  not  allowing  her 
rents  to  her  on  the  said  300  acres  of  land  while  managed  by 
the  executors  at  the  same  rate  allowed  by  the  former  master, 
upon  which  the  decree  was  based,  reversed  in  part  by  the 
Supreme  Court,  reported  in  104  111.  184,  to  wit,  at  $3  per 
acre  per  annum,  instead  of  on  the  basis  of  the  actual  receipts,  as 
was  done  by  the  master  at  this  hearing,  under  the  direction  of 
the  court;  and  for  not  crediting  this  note  with  a  dividend  of 
forty  per  cent.,  the  same  as  had  been  paid  by  the  executors  on 
other  seventh-class  claims.     Lastly  ?34  was  wrongfullv  allowed 
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to  Goodspeed,  executor,  for  money   paid  as  insurance  on   tli3 
buildings  on  the  300-acre  tract  of  land  while  he  managed  it. 

These  are  the  only  objections  urged  against  the  justness  of 
the  decree. 

It  will  bo  seen  that  the  supplemental  cross-bill  on  which  this 
trial  was  had  was  the  only  one  to  which  Knox  was  a  party,  and 
of  which  the  Supreme  Court  say,  "most  of  these  complica- 
tions and  changes  of  interest  accrued  after  the  filing  of  the 
original  and  cross-bill,  and  we  are  of  the  opinion  it  was  proper 
to  bring  all  the  parties  interested  in  the  settlement  of  the 
account  before  the  court,  and  this  could  only  be  done  by  a 
supplemental  bill ;"  and  they  say  Knox  "  was  not  bound  by 
the  statement  of  the  account  or  any  of  the  proceedings." 

'fhc  scope  of  the  supplemental  cross-bill  was  sufficiently 
broad  to  require  an  answer  from  the  executor,  Goodspeed,  and 
the  executrix,  Mrs.  Fargo,  and  Knox,  as  to  the  amount  of  the 
rents  received.  In  fact  the  executors  were  directly  questioned 
as  to  the  amount,  which  Goodspeed  answered  in  full,  spe- 
cifically showing  the  exact  amount  received  and  the  amount 
paid  out  for  taxes  and  insurance.  It  is  strenuously  insisted  by 
counsel  for  appellants  that  the  question  of  the  manner  of  esti- 
mating the  rent,  and  in  fact  the  amount  of  it,  was  a  matter 
fully  settled  by  the  Supreme  Court  in  its  decision  and  remand- 
ing order ;  that  the  entire  question  was  res  adjudicata.  If 
what  the  Supreme  Court  says  is  correct,  that  Knox  was  not 
bound  by  the  statement  of  account  or  any  of  the  proceedings, 
it  can  not  be  that  the  court  would  undertake  to  conclude  Knox 
by  forever  settling  the  account  before  he  had  had  an  oppor- 
tunity to  be  heard.  In  fact  the  court  did  not  do  so,  nor 
attempt  to  do  so.  It  says  that  **  the  statement  of  the  account 
by  the  master  is  not  sufficiently  specific  or  comprehensive,  nor 
does  it  seem  to  have  been  prepared  with  reference  to  the  legal 
rights  of  the  parties  affected  by  it."  In  the  order  of  the  court 
reversing  the  case,  it  is  said :  "  So  much  of  the  decree,  there- 
fore, as  directs  a  dismissal  of  the  supplemental  cross-bill  and 
approves  of  the  report  of  the  master,  and  directs  the  accrued 
rents  and  profits  of  the  premises  to  be  paid  to  Knox,  is  re- 
versed, but  is  in  all  other  respects  except  so  far  as  it  may  be 
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modified  by  what  we  have  already  said,  affirmed,  and  the  cause 
remanded  with  directions  to  the  court  below  to  refer  the 
cause  again  to  the  master  for  the  purpose  of  restating  the  ac- 
count, and  for  other  proceedings  in  conformity  with  the  views 
here  expressed." 

There  was  no  order  in  the  opinion  or  decree  of  reversal  to 
state  the  account  on  the  same  evidence.  The  master's  former 
report  and  statement  of  account  was  nullified  and  a  new  ac- 
count was  ordered,  and  on  this  reversed  report  the  decree  of 
the  Circuit  and  the  opinion  of  the  Supreme  Court  was  based. 
There  was  no  order  not  to  offer  new  evidence  before  the  mas- 
ter, and  from  the  fact  that  an  issue  was  to  be  formed  on  the 
allegations  of  the  supplemental  cross-bill  it  was  more  than 
probable  new  evidence  would  be  taken,  as  Knox  was  not  bound 
by  the  former  proceedings.  Ko where  in  the  opinion  is  the 
manner  of  estimating  the  rent  indicated,  whether  according  to 
the  reasonable  value  of  the  actual  receipts.  This  question  not 
having  been  settled  it  was  open  for  the  court  below  to  adopt 
any  legal  method  it  desired,  and  where  there  is  proof  as  to 
what  the  actual  receipts  were,  it  is  the  legal  method  to  fix  the 
rental  value  on  such  basis.  McConnell  v.  Ilolobush,  11  111. 
61;  Mosier  v.  Norton,  83  111.  519.  The  Supreme  Court  say, 
104:  111.  195  :  *'  The  mortgage  having  been  assigned  to  Good- 
speed  for  the  use  of  Mrs.  Fargo  on  the  14th  April,  1875,  she 
should  from  thence  until  the  appointment  of  the  receiver  bo 
treated  as  mortgagee  in  possession,  and  should  account  for 
the  rents  and  profits  accordingly,  and  they  shoiild  be  applied 
from  year  to  year  as  they  accnie,  less  the  taxes,  necessary 
repairs,  etc.,  npon  the  mortgage  indebtedness."  So  there  can 
be  no  dispute  as  to  what  position  Mrs.  Fargo  and  her  agent, 
Goodspeed,  occupied  in  the  eyes  of  the  law  after  the  latter 
purchased  the  mortgage.  In  the  master's  report  the  rents 
were  accounted  for  which  accrued  on  the  said  land  of  Mrs. 
Pinneo  from  the  time  of  the  death  of  her  late  husband,  Fargo, 
in  1874,  to  the  time  the  receiver  was  appointed,  in  1879,  on 
the  basis  of  what  was  actually  received.  This  was  a  correct 
legal  basis,  and  all  in  equity  and  good  conscience  the  executor 
and  executrix,  or  Mi's.  Fargo,  in  possession  under  the  mort- 
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gage,  ought  to  be  required  to  pay;  and  the  court  below,  ii(^t 
having  been  concluded  by  any  action  of  the  Supreme  Court 
in  the  manner  of  computing  the  accrued  rents,  was  not  in 
error  in  ordering  the  master  to  compute  it  on  the  basis  adopted, 
and  as  upon  the  sworn  answers  of  the  executor  and  executrix 
the  master  was  justified  in  doing.  There  is  no  evidence 
appearing  in  this  record,  or  at  least  none  is  shown  by  the 
abstract,  to  show  what  evidence  was  before  the  master  on  the 
former  hearing,  and  we  therefore  can  not  determine  whether 
there  was  sufficient  basis  in  that  evidence  to  justify  the 
master  in  the  present  case  in  fixing  the  rent  on  the  basis 
of  the  actual  receipt  or  not,  but  certainly  the  sworn  answers 
were  sufficient  We  therefore  hold  that  the  point  made  by 
counsel  for  appellants  under  this  head  is  not  well  taken. 

The  two  following  objections,  raised  by  the  appellants' 
counsel,  we  will  consider  together,  to  wit :  The  charging 
against  her  in  her  rent  account  by  the  executors  the  sum  of 
$1,125,  paid  to  her  at  different  times  between  May  31,  1875, 
and  May  21,  1877,  as  on  her  alimony  account  on  the  Chicago 
decree;  and  the  other  objection  that  the  executors  should  have 
paid  forty  per  cent,  dividend  on  the  decree  of  foreclosure 
in  favor  of  Knox,  against  the  said  300-acre  tract  of  land,  so 
that  such  decree  should  be  reduced  to  that  extent,  the  estate 
of  Fargo  being  bound  for  it,  and  the  said  amount  of  forty  per 
cent,  having  been  paid  by  the  executors  on  some  other  seventh- 
class  claims.  As  the  two  objections  are  clearly  allied,  and  the 
reasons  for  allowing  or  rejecting  them  being  nearly  identical 
they  can  more  conveniently  be  considered  together.  It  will 
appear,  upon  examination  of  the  foregoing  opinions  of  the 
Supreme  Court  in  this  case  and  the  evidence  herein,  that  at 
the  time  of  the  death  of  the  said  Orange  T.  Fargo.  Novem- 
ber, 1874,  this  suit  was  pending  against  him  in  the  Supreme 
Court  on  the  appeal  of  his  former  wife,  one  of  the  appellants 
Iierein,  the  Circuit  Court  having  rendered  a  decree  in  his 
favor  on  his  original  bill.  The  cause  was  continued  in  the 
Supreme  Court  till  after  the  September  term,  1877,  when  an 
opinion  was  filed  in  the  Supreme  Court  in  the  case  reversing 
the  decree  of  the  Circuit  Court  and  holding  that  Mrs.  Pinneo 
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was  the  rightful  owner  of  the  300  acres  of  land  in  question. 
The  executrix  thereupon  filed  a  petition  for  a  rehearing  which 
was  afterward,  in  Maich,  1878,  denied. 

Fargo's  will  provided  tliat  if  the  appellant  Sarah  Fargo 
lived,  the  farm  in  Troy  (the  300  acres  in  question)  could  not 
be  sold,  and  the  quarterly  installments  to  her  must  be  paid 
from  the  rents  of  the  said  farm;  but  if  she  should  die,  then 
the  said  farm  may  be  sold  at  the  option  of  the  executors  of 
the  will  as  in  their  judgment  should  seem  best.  The  proceeds 
of  the  sale  of  the  said  farm  and  all  such  other  property  as  the 
testator  should  die  possessed  of  was  to  bo  divided  equally 
among  his  four  children  or  as  many  of  them  as  shall  bo  living. 

The  executor  and  executrix  undertook  the  work  of  execut- 
ing the  provisions  of  the  will  and  during  several  years  pend- 
ing the  first  appeal  in  the  Supreme  Court  proceeded  to  col- 
lect the  rents  of  the  land  in  question  and  pay  the  appellant 
her  quarterly  installments  out  of  them,  and  to  settle  up  the 
affairs  of  the  estate  generally  under  the  orders  of  the  County 
Court.  The  $1,125  in  question  was  paid  out  of  those  rents  as 
the  will  directed,  and  a  considerable  sum  of  money  remained 
over,  arising  from  the  rents.  The  estate  of  Fargo  aside  from 
this  tract  of  land  was  hopelessly  insolvent — with  it  there  was 
plenty  of  assets  to  pay  all  the  debts.  There  was  a  largo 
amount  of  claims  of  a  class  or  classes  that  took  precedence  of 
the  seventh-class  claims  and  was  entitled  to  be  first  paid,  allowed 
against  tlie  estate,  and  also  a  large  amount  of  seventh  class  was 
allowed;  the  mortgage  in  question,  and  also  the  Chicago  so- 
called  alimony  decree  of  appellant,  Mrs.  Pinneo,  as  claims 
against  the  estate  of  Orange  T.  Fargo,  were  only  entitled  to 
be  allowed  as  seventh  class. 

In  March,  1876,  the  executor,  Goodspeed,  having  collected 
a  large  amount  of  assets  and  received  rents  from  the  realty, 
obtained  an  order  from  the  County  Court  to  pay  a  dividend 
of  forty  per  cent,  on  the  seventh-class  claims,  and  made  such 
payments  on  certain  of  them  to  the  amount  of  $1,389.07, 
which  the  executors  reported  to  the  County  Court,  which  was 
approved;  but  no  portion  was  paid  on  the  Chicago  decree 
other  than  the  $1^125,  and  none  on  the  mortgage  debt 
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Tlie  answers  of  appellees  clearly  show  that  without  the 
rents  accruing  on  the  tract  of  land  recovered  bj  appellant  from 
the  estate  there  were  not  enough  assets  to  pay  the  proper 
costs  and  charges  against  it,  and  the  first,  second,  third,  fifth 
and  sixth-class  claims,  and  the  expenses  of  administration,  and 
that  there  was  no  fund  to  pay  any  part  of  the  said  seventh-class 
claims.  The  land  in  question  was  recovered  by  Mrs.  Pinneo, 
together  with  all  the  rents  and  profits  arising  from  it  from  the 
date  of  Orange  T.  Fargo's  death,  and  the  two  executors  have 
been  required  to  account  for  it  to  her  in  the  accounting. 
There  is  no  doubt  that  in  all  these  transactions  tlie  executors 
acted  in-  the  utmost  good  faith,  believing  that  the  decree  of 
the  Cii'cuit  Court  confirming  the  title  in  the  land  to  the  de- 
ceased Fargo  would  be  sustained  by  the  Supreme  Court;  but 
it  turned  out  that  they  were  mistaken.  In  case  they  are  net 
able  to  recover  the  amount  of  money  paid  out  on  the  seventh- 
class  claims  from  the  creditors  to  whom  it  was  paid,  they  will 
be  compelled,  personally,  to  stand  the  loss.  Tliere  certainly 
can  be  no  equity  in  any  other  seventh-class  creditor  who  has  not 
received  such  dividend,  demanding  it  after  the  true  state  of  the 
case  has  been  developed. 

It  is  insisted  that  because  such  dividend  has  been  paid  to  a 
portion  of  that  class  of  creditors  in  order  to  create  equality, 
others  should  receive  the  same.  This  w^ould  be  a  good  rule 
where  there  is  as  much  or  more  equity  in  establishing  an 
equality  than  in  not  doing  so.  It  could  not  be  just  that  appel- 
lees, who  paid  this  money  out  to  a  class  of  creditors  not  en- 
titled to  it  through  mistake  and  misconception,  should  be 
compelled  to  still  pay  to  others  something  which,  but  for  such 
mistake,  no  one  would  contend  they  ought  to  be  required  to 
do.  Nor  could  any  technical  rule  against  going  behind  the 
executors'  rei)ort  to  the  County  Court,  which  shows  that  they 
had  this  money  in  their  hands  belonging  to  the  estate,  avail 
appellant.  That  was  made  under  the  same  mistake  and  was 
not  in  fact  true.  Any  reasoning  that  would  establish  a  liability 
in  law  against  appellees  in  favor  of  the  seventh-class  creditors 
not  having  received  such  dividend  would  establish  a  rule  that 
would  do  great  injustice,  which  it  is  the  boast  of  the  law  it 
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never  does.  Brandon  v.  Brown,  106  Bl.  519,  establishes  a  rule 
broad  enough  to  cover  this  case.  Tlie  administrator's  report 
in  that  case  was  not  held  so  sacred  that  the  administrator  was 
held  bound  by  it  when  circumstances  were  such  as  to  make  it 
unjust  to  bind  him  by  it;  this  is  in  a  court  of  equity  where  the 
appellant  is  asking  equity,  and  she  ought  to  be  required  to  do 
equity.  The  appellant  has  taken  to  herself  by  force  of  the  law 
the  identical  assets  out  of  which  appellees  expected  to  pay 
their  seventh -class  claims,  leaving  nothing  more  in  their  hands, 
and  ought  to  be  content. 

For  the  same  reason  the  appellant  was  properly  charged 
with  the  $1,825.  It  was  received  from  the  rents  of  this 
land  which  she  liad  a  right  to  claim  as  her  own,  and  has  re- 
ceived it;  but  in  paying  it  to  her  the  appellees  were  under 
tlie  same  mistaken  views  as  to  their  rights  or  their  ability  to 
pay  as  they  were  in  paying  out  the  forty  per  cent,  dividend, 
and  took  the  receipts  as  though  it  were  paid  on  the  alimony 
decree. 

Admitting  that  the  alimony  decree  did  not  cease  at  the 
death  of  Fargo,  a  point  we  do  not  decide,  it  was  only  a  seventh- 
class  claim,  and  not  entitled  to  any  payment,  as  we  have  shown. 
Afe  appellant  Finneo  actually  received  the  money,  and  equity 
requires  that  it  should  be  charged  to  the  rent  account,  it  onght 
to  be  so  done,  and  the  court  below  in  doing  so  did  pot  err. 

The  only  remaining  errors  assigned  are  the  ones  arising  out 
of  the  court  below  allowing  to  Mrs.  E.  M.  Fargo,  or  to  Knox, 
the  full  amount  of  the  note  and  ten  per  cent,  interest,  which 
she,  through  Goodspeed,  purchased  of  Mrs.  Haflf,  and  the  83-i 
item  for  the  insurance  of  the  buildings  on  the  land  in  ques- 
tion. 

That  the  appellee,  Mrs.  Fargo,  is  entitled  to  be  subrogated 
to  all  the  rights  of  the  original  holders  of  the  note  and  mort- 
gage there  can  be  no  question.  Not  having  any  funds  in  her 
hands  belonging  to  the  estate  of  Orange  T.  Fargo  applicable  to 
the  payment  of  seventh-class  claims,  such  as  this  was,  the 
famished  her  own  money  and  purchased  in  the  mortgage 
debt  and  relieved  the  estate  of  the  pressure.  The  estate  was 
not  in  the  least  injured  by  .this,  and  should  be  required  to  pay 
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to  appellee  the  same  as  it  would  have  been  obliged  to  do  in 
case  she  had  not  purchased  it.  There  was  some  $944:  accrued 
interest  on  the  note  at  the  time  of  its  purchase  and  the  note 
of  $2,000  and  this  interest  was  purchased  in  for  $2,800.  The 
note  has  run  for  over  ten  years  since  that  time  and  before 
final  adjustment,  the  $800  drawing  no  interest  whatever,  in- 
terest  being  only  allowed  on  tlie  principal.  It  would  not  be 
inequitable,  but  highly  equitable,  to  take  no  notice  of  the  small 
discount,  but  to  allow  the  entire  interest  due  just  as  it  was 
when  purchased,  and  the  principal  sum  and  ten  per  cent,  on 
that  sum  up  to  the  time  of  settlement.  King  v.  Cushman, 
41  111.  31,  38;  O'Halloran  v.  Fitzgerald,  71  111.  53,  58;  Stin- 
son  v.  Anderson,  96  111.  373;  Condict  v.  Flower,  106  EL 
105,  117. 

Another  consideration  is  that  as  to  Mrs.  Pinneo,  tlie  ap- 
pellee, Mrs.  Fargo,  by  •  reason  of  being  the  executrix  of  the 
estate  of  Orange  T.  Fargo,  deceased,  never  stood  in  the  re- 
lationship of  trustee  or  in  any  fiduciary  relation.  ^  And  as  the 
executors  never  had  any  money,  as  it  appears,  to  pay  any  por- 
tion of  said  note  as  a  son  eiith-class  claim  against  the  estate,  she 
was  under  no  duty  to  pay  any  portion  of  the  note  at  the  time 
she  purchased  it,  and  as  the  matter  was  indifferent,  so  far  as  the 
estate  was  concerned,  whether  the  amount  of  tlie  note  was  large 
or  small,  Mrs.  Pinneo  ought  not  to  claim  any  discount  through 
any  supposed  equities  of  the  estate. 

We  see  no  error  in  the  computation  on  said  note  and  inter- 
est thereon. 

As  to  the  small  item  of  $34  for  insurance,  we  think  it  was 
properly  allowed.  The  appellant  assumes  that  the  insurance 
was  not  taken  for  the  benefit  of  the  inheritance;  but  for  the 
executors;  but  we  think  she  is  not  justified  in  this,  for  Good- 
speed's  answer  shows  this  insurance  was  paid  out  of  the  rent  for 
the  benefit  of  the  farm,  and  under  such  circumstances  the  in- 
surance money  in  case  of  loss  would  be  in  equity  payable  to 
the  owner  of  the  title,  whoever  he  or  she  might  be.  As  fai*  as 
we  can  determine  from  the  answer,  we  see  no  eiTor  in  that  par- 
ticular. We  have  noticed  all  the  objections  we  regard  of  any 
importance,  and  think  the  decree  is  eminently  just  to  all  par- 
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tics  and  in  accordance  with  the  opinion  of  the  Supreme  Court 
and  therefore  the  decree  of  the  court  below  is  in  all  things 
afl^med. 

Decree  affinned. 


Atlas  S.  Stout  et  al. 

V. 

Daniel  Sower  et  al. 


Mechanics'  Lien — How  Con fff rued — Detached  Premises  not  tpithin — 
Note  Paifable  **  t»  Tu-elce  Months  " — Days  of  Grace — Lien  Attaches  from 
Date  of  Contract  and  is  Superior  to  Subsequent  Mortgage — Extension  of 
Time — Jurisdiction  of  Circuit  Court  after  Assignment  of  Owner  of  Frem^ 
ises — Destruction  of  Building. 

1.  While  the  Mechanics*  Lien  Act  should  be  strictly  conRtrued,  its  con- 
struction should  not  be  so  illiberal  and  artificial  as  to  impair  the  remedy 
thereby  created.  Thus  the  statute  should  not  be  construed  to  exclude  a  con- 
tract providinis:  for  the  giving  of  a  note  payable  **  in  twelve  months  **  on 
the  ground  that  such  contract  necessarily  extends  the  time  of  payment, 
including  three  days  of  grace,  beyond  one  year. 

2.  The  lien  for  material  and  labor  to  be  expended  on  a  lot  is  fixed  by  the 
contract  and  attaches  from  its  date,  and  it  is  superior  to  a  mortgiige  lien 
acquired  subsequently  and  before  the  labor  and  m  iterial  are  so  expended. 

3.  An  extension  of  time  for  the  completion  of  the  work,  or  of  the  time 
i^vf  payment,  does  not  forfeit  the  lien  as  against  t\uf  claim  of  the  roortgiigee 
where  the  petition  is  filed  within  six  months  from  Hhe  expiration  of  the  time 
of  p:iyment,  fixed  by  the  original  contract. 

4.  The  Circuit  Court  has  jurisdiction  to  enforce  a  mechanics'  lien  upon 
premises,  the  owner  of  which  has  made  an  assignment,  where  the  lien  is  for 
a  larger  sum  than  the  value  of  the  premises  and  the  title  of  the  assignee 
extends  only  to  the  equity  of  redemption. 

5.  In  the  case  presented,  it  is  held:  That  the  lien  does  not  extend  to 
certain  lots  situated  across  a  street  from  the  lot  on  which  stood  the  mill,  in 
connection  with  which  the  lien  arose,  although  said  lots  were  used  to  some 
extent  in  operating  the  mill. 

The  cases  of  Freydendall  v.  Baldmn,  103  III.  325,  and  Hanchett  v, 
Waterbwy,  115  111.  220,  distinguished  on  the  question  of  jurisdiction. 

[Opinion  filed  December  11,  1886.] 

Tou  XXII  ft 
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Appeal  from  the  Circuit  Court  of  Bureau  County;  the  Hon. 
DoBBENCB  DiBELL,  Judge,  presiding. 

Statement  by  Lacby,  J.  This  was  a  petition  to  enforce  a 
mechanic's  lien,  commenced  in  tlie  Circuit  Court  by  appellants, 
against  Sower  Brothers,  the  appellees,  to  recover  the  sura  of 
$1,600,  balance  for  remodeling  and  changing  the  mill  of  Sower 
Brothers  into  a  roller  mill,  situate  on  lot  29,  in  Stoner's  Addi- 
tion to  the  Town  of  Princeton,  Illinois,  and  to  subject  parts  of 
lots  7  and  8,  in  subdivision  of  lot  13  of  Stoner's  fii'st  addition  to 
Princeton,  which  joined  on  the  south  the  said  lot  29  to  pay- 
ment of  said  sum. 

The  petition  was  filed  March  13,  1885,  and  it  appears  from 
the  petition,  answers  and  evidence  that  on  the  30th  of  June, 
1883,  the  appellants  and  Sower  Brothers'  §ntered  into  a  writ- 
ten contract  by  which  the  apjDellants  were  to  remodel  and 
change  the  latter's  mill  into  a  roller  mill,  they  furnishing  the 
material  and  wriglit  work  and  to  complete  the  mill,  and  appel- 
lants were  to  have  the  right  to  use  all  the  old  shafting,  gear- 
ing and  pulleys,  bolts,  buckets  and  lumber  that  might  be  found 
suitable  tp  the  work  in  the  construction  of  the  roller  mill. 
The  mill  was  warranted  to  be  first  class,  etc.  The  mill  was  to 
be  completed  and  started  in  successful  running  order  by  the 
15th  September,  1883,  consideration  $6,600,  §2,500  to  be 
paid  by  Sower  Brothers  on  July  10,  1883,  and  §2,500  when  the 
mill  was  finished  and  started  to  successful  and  satisfactory  re- 
sults. For  the  balance,  §1,600,  the  Sower  Brothers  agreed  to 
give  their  notes,  bearing  seven  per  cent,  interest,  payable  in 
equal  payments,  payable  in  six,  nine  and  twelve  months  from 
the  date  of  starting  the  mill.  Sower  Brothers  were  to  take 
out  all  the  old  macliiucry  and  put  the  building  in  proper  shape 
to  receive  the  new  work,  and  send  such  old  machinery  as  might 
be  necessary  to  the  shop  of  Stewart,  Mills  &  Temple,  to  Day- 
ton, O.,  to  be  refitted,  and  to  pay  all  freight  and  deliver  the 
machinery  in  the  mill. 

Sower  Brothers,  at  the  time  of  making  the  contract,  were 
the  owners  of  said  lot  29,  on  which  was  their  mill,  run  for  the 
purpose  of  manufacturing  feed,  and  also  the  owners  of  parts 
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of  said  lots  7  and  8,  lying  south  of  and  contiguous  to  lot  29, 
on  which  the  mill  was  situate,  only  separated  by  a  street  thirty 
feet  wide,  and  purchased  by  Sower  Brothers  some  years  after 
the  mrll  was  built  in  order  to  have  an  open  space  south.  These 
lots  were  used  somewhat  in  connection  with  operating  the  mill 
for  the  purpose  of  hav  ing  cribs  on  them  to  hold  corn  to  be 
ground  in  the  mill  for  feed,  and  for  the  purpose  of  having  a 
shed  on  it  to  put  delivery  wagon,  horses  and  buggies  while 
working  at  the  mill.  These  lots  are  claimed  to  bo  part  of  the 
mill  property,  and  subject  to  the  lien,  but  this  is  objected  to 
by  appellees. 

All  of  the  material  and  labor  which  had  been  furnished  by 
appellants  was  paid  for  by  Sower  Brothers  bafore  the  filing  of 
the  petition,  save  the  last  $1,600.  There  was  some  delay  on 
the  part  of  appellants  in  completing  the  contract,  and  instead 
of  finishing  the  work  by  September  15,  1883,  it  was  not  com- 
pleted and  finished  till  the  1 5  th  of  October  following.  This  delay 
is  charged  by  appellants  to  bo  on  account  of  the  fault  of  Sowe:* 
Brothers  in  not  shipping  the  old  material  in  time  for  appel- 
lants to  refit  it  and  return  it  in  time  to  fill  their  contract;  but 
this  is  denied  by  Sower  Brothers,  who  claim  that  it  was  fin- 
ished  in  time.  It  is  hard  to  tell  who  is  right,  but  probably  it 
was  somcwluit  the  fault  of  each,  and  as  we  do  not  regard  it  as 
material  we  will  not  notice  the  question  further. 

It  is  certain,  however,  that  Sower  Brothers  did  not  attempt 
to  take  advantage  of  the  delay,  but  accepted  the  mill  and  gave 
their  notes,  dated  November  1,  1883  due  in  six,  nine  and 
twelve  months  from  date,  in  the  manner  provided  in  the  con- 
tract except  as  to  date.  It  appears  that  the  notes  were  not 
taken  in  satisfaction  of  the  appellants'  claim,  and  are  offered 
to  be  surrendered.  In  April,  1884,  the  mill  was  consumed  by 
fire,  and  the  said  Sower  Brothers  becoming  insolvent  made  a 
deed  of  assignment  to  one  Eugene  C.  Bates,  as  assignee,  in  due 
form  of  law  under  the  Insolvent  Debtor's  Act  of  1877,  of  all 
their  property  and  effects,  for  the  benefit  of  their  creditore; 
and  said  Bates  accepted  the  trust  and  took  possession  of  the 
assigned  estate.  This  was  all  done  prior  to  the  filing  of  the 
petition.    Bates  sold  a  pair  of  scales  which  had  been  attached 
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to  lot  29  for  $50,  and  some  iron,  remains  of  the  mill  and  de- 
tached by  the  fire,  realizing  a  total  net  amonnt  of  $265.75,  all 
of  which  was  done  by  consent  of  appellants,  Mrs.  Paddock  and 
the  assignee,  and  the  money  was  to  be  paid  out  nnd^r  the 
.  order  of  the  court  in  this  case.  The  notes  above  described, 
*  given  to  api:ellants  after  the  assignment,  were  placed  in  the 
possession  of  the  assignee  for  payment,  and  the  appellants  8ad 
received  a  dividend  on  them  of  $197.58.  The  opposing  claim 
of  Mrs.  Anne  G.  Paddock,  a  non-resident,  originated  from  the 
loan  of  money  by  her  to  Sower  Brothers,  for  which  the  latter 
gave  their  notes  to  her  and  Eliza  Skinner,  dated  July  2,  1883, 
and  also  a  deed  of  tru^t  given  at  tiie  same  time  by  Sower 
Brothers  on  said  lot  29  and  mill,  machinery  and  fixtures  to 
George  S.  Skinner,  as  trustee,  to  secure  the  same,  and  the 
same  was  duly  recorded  July  7,  1883.  All  these  notes  were 
paid  except  something  over  $1,000  due  to  Mrs.  Paddock  and 
$150  attorney  fees  in  case  of  foreclosure,  all  of  which  it  is  in- 
sisted is  a  superior  lien  on  said  lot  and  mill  fixtures  to  the 
claim  of  appellants  for  mechanics'  lien.  The  appellee,  Mrs. 
Paddock,  took  this  trust  and  without  notice  of  the  contract 
with  appellants,  and  did  not  consent  to  any  change  in  appel- 
lants' contract  with  Sower  Brothers. 

Lot  29  was  not  worth  to  excead  $500  with  the  engine  and 
remains  of  the  mill,  and  $300  is  a  fair  valuation  for  lots  7 
and  8. 

All  of  the  ap]3ellees,  including  the  assignee.  Bates,  objected 
to  the  jurisdiction  of  the  Cii-cuit  Court  on  the  grounds  of  the 
existence  of  the  assignment  and  what  had  been  done  under  it. 

The  court,  it  appears,  after  taking  default  of  Sower  Bros., 
and  duly  considering  the  evidence  and  argument  of  counsel, 
dismissed  the  petition  for  want  of  jurisdiction  of  the  Circuit 
Court,  and  from  this  decree  this  appeal  is  brought  to  this 
court. 

Mr.  KoBERT  Farwell,  for  appellants. 

When  the  material  man  agreed  to  furnish  and  did  furnish 
materials  and  they  we/e  placed  in  the  mill,  his  claim  for  the 
price  thereof  became  a  lien  upon  the  property  from  the  time 
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of  making  the  contract.  No  notice  was  necessary,  etc.  Clark 
V.  Moore,  64  III.  273,  279.  A  deed  of  trust  made  and  deliv- 
ered before,  bat  not  recorded  until  after  the  making  of  a  con- 
tract for  the  bailding  of  a  honse,  will  not  have  priority  over 
the  lien  of  the  material  man,  but  the  latter  will  have  priority 
over  the  trust  deed.  Thielman  v.  Carr,  75  111.  385.  The 
lien  is  not  affected  by  the  burning  of  the  mill.  A  material 
man  furnished  boilers  for  a  mill ;  afterward  the  mill  was 
destroyed  by  fire.  The  boilere  were  saved  and  sold  under  a 
prior  trust  deed.  Held,  that  the  material  man  had  a  first 
lien  on  the  boilers,  and  was  entitled  to  the  money  they 
brought  atthe  sale.     Gaty  v.  Casey,  15  111.  189. 

It  is  not  true  tliat  by  the  conti*act  the  time  of  payment  is  be- 
yond a  year  from  the  time  stipulated  for  the  completion  of  the 
work.  The  fact  that  a  suit  could  not  be  maintained  on  the 
note  until  the  days  of  grace  had  expired,  does  not  affect  or 
change  the  terms  of  the  notes.  The  notes  would  still  become 
due  by  their  terms  on  the  days  named,  and  if  tender  should  be 
made  on  those  days  of  the  amount  then  due,  the  holder  would 
be  bound  to  accept  it  or  lose  his  interest  thereafter  in  case 
the  tender  should  be  kept  good.  Should  a  .suit  at  law  be 
brought  on  such  notes  the  declaration  describing  them  as 
falling  due  in  six  months  and  three  days,  nine  months- and 
three  days  and  twelve  months  and  thi*ee  days,  the  notes  would 
be  excluded  on  the  ground* of  variance.  The  notes  offered  in 
evidence  would  not  be  the  notes  described  in  the  declaration. 
Koberts  v.  Corby,  86  HI.  182. 

Days  of  grace,  as  the  words  imply,  are  intended  as  a  favor 
— grace — to  debtors,  to  give  them  a  chance  to  turn  themselves, 
to  give  tliem  a  **  breathing  spell  "  and  to  meet  their  past  due 
paper.  A  promissory  note,  indorsed  after  the  date  of  its  ma- 
turity, but  within  the  days  of  grace,  would  be  signed  after 
due,  so  as  to  let  in  any  just  defense  the  maker  might  have. 
The  note  becomes  due  for  the  purpose  of  payment  on  the  day 
named  for  its  maturity.  If  not  paid  on  that  day  it  becomes 
past  due  paper,  and  the  person  taking  an  assignment  the  next 
day  would  not  be  regarded  as  an  innocent  purchaser,  but  it 
would  not  be  due  for  the  purpose  of  bringing  suit  upon  it  till 
the  days  of  gi*ace  hud  cx2>ired. 
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The  County  Court  has  no  power  except  as  given  by  the  act 
providing  for  assignments  for  benefit  of  creditors.     That  act 
gives  the  County  Court  no  power  to  entertain  a  bill  in  chan- 
cery.    No  power  to  make  publication  to  get  jurisdiction  of  a 
non-resident  defendant  is  given  in  such  case.     No  machinery 
is  provided  by  which  the  County  Court  can  exercise  any  of 
the  powei*s  given  and  created  by  the  lien  law.     The  record 
shows  that  one  of  the  defendants,  Anne  G.  Paddock,  one  of 
the  mortgagees,  was  a  non-resident  and  was  brought  in  by  pub- 
lication.  No  way  is  provided  by  the  Assignment  Act  by  which 
the  County  Court  can  get  her  within  its  jurisdiction  in  a  pro- 
ceeding to  enforce  a  mechanics'  lien.     Provision  is  made  in 
case  a  creditor  wishes  to  except  to  her  claim.     That  is  all,  but 
nobody  ever  denied  Sower  Bros.'  indebtedness  to  her.     There 
is  an  entire  absence  of  power  in   the  County  Court  to  exer- 
cise any  of  the  rights  given  and   created  by   the   lien   law. 
It  never  had   any  jurisdiction   or   right  to   exercise    juris- 
diction in  this  case.     It  never  had  concurrent  jurisdiction 
with  the  Circuit  Court  in  a  mechanics'  lien  case.     Such  juris- 
diction has  never  been  conferred  upon  the  County  Court  and 
it  can  exercise  only  such  jurisdiction  as  is  conferred  by  the 
Constitution  or  by  general  law.     The  County  Coui-t  certainly 
has  no  greater  jurisdiction  under  the  Assignment  Act,  than  it 
has  under  the  Constitution  in  relation  to  matters  of  probate 
and-  settlement  of  estates  of  deceased  persons.     All  persons 
having  claims  against  the  estate  of  a  deceased  person  are  re- 
quired to  present  them  in  the  County  Court  for  adjudication  at 
the  time  fixed  upon  by  the  administrator.     Yet  the  Supreme 
Court  held  that  a  creditor  of  an  estate  was  not  bound  to  do  so, 
bat  could  maintain  assumpsit  in  the  Circuit  Court,  notwith- 
standing the  County  Court  had  full  and  complete  jurisdiction 
expressly  given  by  the  Constitution  and  was  in  the  exercise 
thereof,  and  the  administrator  was  acting  as  such,  under  the 
supervision  of  the  County  Court,  at  the  time  of  instituting  the 
action  of  assumpsit.     Darling  v.  McDonald,  101  111.  370. 

Art.  6,  Sec.  12,  of  the  Constitution,  gives  the  Circuit  Court 
original  jurisdiction  of  all  causes  in  law  and  equity.  Tet  the 
claim  is  made  that  such  jurisdiction  is  taken  from  the  Circuit 
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Court  and  given  to  the  Connty  Court  by  mere  implication 
that  by  the  mere  act  of  Sower  Bros,  in  making  a  deed  of  as 
signmcnt,  the  Circuit  Court  is  deprived  of,  and  the  County 
Court  given,  jurisdiction  to  enforce  a  mechanics'  lien. 

This  is  a  proceeding  to  enforce  a  lien  specially  given  by 
statute  upon  real  estate.  The  interest  that  appellants  have  in 
the  real  estate,  never  passed  to  the  assignee  by  the  deed  of 
assignment  It  was  not  within  the  power  of  Sower  Bros,  to 
convey  such  interest,  and  neither  the  County  Court  nor  the 
assignee  had  any  power  or  supervision  over  such  interest.  All 
the  interest  Sower  Bros,  or  the  assignee  had  was  a  mere  equity 
of  redemption.  Sower  Bros,  could  only  assign  what  they  had 
and  that  was  all  the  assignee  could  take.  Colburu  v.  Shay,  17 
111.  App.  289. 

McssrF.  Skinner  BROTHj:RS,for  Anne  G.  Paddock  and  George 
S.  Skinner,  appellees. 

A  mechanics'  lien  given  by  statute  is  in  derogation  of  the 
common  law,  is  secret  in  its  nature,  and  the  statute  shou'd 
therefore  receive  a  strict  construction,  Brady  v.  Anderson, 
24  111.  110. 

The  lien  should  not  be  extended  to  cases  falling  within  the 
reason  but  not  provided  for  by  the  language  of  ihe  statute;  it 
is  opposed  to  common  right  and  should  be  strictly  construed, 
Brady  v.  Anderson,  24  111.  110;  Stephens  v.  Holmes,  64  111. 
336. 

A  statute  which  gives  a  mechanic  a  lien  is  in  derogation  of 
the  common  law,  and  must  be  strictly  construed,  and  no  per- 
son can  obtain  a  lien  under  it  unless  a  clear  compliance  is 
shown  with  the  provisions  of  the  statute.  Canisius  v.  Merrill, 
66  111.  67;  Carney  v.  Tully,  74  Bl.  375;  Belanger  v.  Hersey, 
90  111.  70, 

Mortgagees  and  others  acquiring  interests  in  property 
against  which  a  mechanics'  lien  is  sought  to  be  enforced  have 
aright  to  call  for  strict  proof  of  all  that  is  essential  to  the  cre- 
ation of  the  lien.     Davis  v.  Alvord,  94  U.  S.  545. 

If  the  contractor  can  preserve  his  lien  as  against  a  trustee 
or  mortgagee  by  continuing  the  contract    a  month  after  the 
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time  of  the  completion  of  the  work  has  expired,  without  the 
knowledge,  assent  or  authority  of  said  trustee  or  mortgagee, 
then  he  may  extend  the  contract  a  year,  or  for  a  period  of  sev- 
eral years,  and  stil)  preserve  his  lien  even  to  the  injury  of  the 
trustee  or  mortgagee. 

The  evidence  shows  that  neither  the  trustee  nor  the  cestui 
que  trust  had  any  knowledge  of  appellants'  contract  when 
Sower  Bros,  made  the  trust  deed,  and  further  shows  that  tlie 
J5,000  which  said  trust  deed  secured,  was  all  paid  by  said 
Sower  Bros,  to  appellants.  Notwithstanding  appellants  have 
received  all  the  monev  which  Mrs.  Paddock  loaned  to  Sower 
Bros.,  tliey  herein  ask  the  chancellor,  as  a  conscionable  act,  to 
make  their  claim  for  a  balance  due  them  superior  to  the  trust 
deed  given  to  secure  Mrs.  Paddock  for  furnishing  the  very 
money  which  they  received,  although  by  their  own  negligence 
they  failed  to  complete  the  work  they  agreed  to  perform 
within  the  time  and  in  the  manner  agreed  upon. 

The  fact  that  the  contract  required  the  notes  to  be  given 
and  that  such  notes  were  given,  and  that  the  note  last  matur- 
ing was  by  the  contract  to  be  made  payable  twelve  months  af- 
ter the  time  stipulated  for  the  completion  of  the  work,  is  in 
legal  effect  contracting  that  the  time  of  payment  was  beyond 
one  year  from  the  time  stipulated  for  the  completion  of  the 
work. 

At  an  early  period  days  of  grace  were  in  fact  what  the 
words  imply,  an  indulgence  or  respite  gi-anted  as  a  matter  of 
favor;  but  they  have  at  length  ripened  into  a  right  as  clear  and 
definite  as  any  confeired  by  the  positive  stipulation  of  the  par- 
ties ;  so  there  is  now  no  idea  or  notion  of  favor  connected  with 
them,  and  interest  is  charged  and  allowed  for  them  just  tlie 
same  as  if  they  fonned  a  part  of  the  note  or  bill  itself;  and  for 
all  practical  purposes  a  note  entitled  to  days  of  grace  becomes 
due  at  the  same  time  and  in  the  same  manner  as  if  these  days 
were  added  to  the  time  it  had  to  run  and  the  note  drawn 
without  grace.  Edwards  on  Bills  and  Notes,  Sees.  617  and  518; 
Bank  of  Utica  v.  Wager,  2  Cow.  712. 

The  days  of  grace  on  negotiable  notes  constitute  a  part  of 
the  original  contract,  and  the  negotiability  of  the  note  is  as 
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perfect  and  unrestricted  during  those  days  as  before  their 
commenceiaent  The  Savings  Bank  of  New  Haven  v.  Bates, 
8  Conn.  505. 

By  the  act  of  1861  days  of  grace  on  notes  are  made  to  exist 
as  a  right.  The  mortgagee  in  a  chattel  mortgage  is  not  re- 
quired to  take  possession  of  the  mortgaged  property,  in  order 
to  hold  it  against  creditors  and  subsequent  purchasers  of  the 
mortgagor,  until  the  expiration  of  the  days  of  grace  on  the 
note  which  the  mortgage  is  given  to  secure.  Eeeso  v.  Mitch- 
ell, 41  m.  365;  Arnold  v.  Stock,  8  L  111.  407. 

The  condition  of  a  moi'tgage  on  real  estate  given  to  secure 
the  payment  of  a  note  is  not  broken  until  the  expiration  of  the 
three  days  of  grace  which  is  allowed  on  the  note.  CofBn  v. 
Loring,  5  Allen,  153. 

It  now  seems  to  be  well  settled  that  in  cases  of  assignment 
for  the  benefit  of  creditors  the  County  Court  is  invested  with 
complete  and  full  jurisdiction  over  the  trust  fund  and  the  as- 
signee, until  the  property  is  disposed  of  and  the  proceeds  dis- 
tributed to  those  entitled  to  share  therein,  and  Jias  power  to 
determine  the  priority  of  the  liens  of  the  several  creditors; 
and  that  both  the  property  arid  fund  involved  is  in  the  hand 
of  tlie  law  and  under  the  jurisdiction  and  supervision  of  said 
court  Freydendall  v.  Baldwin,  103  111.  325;  Mersingcr  v. 
Yager,  16  Dl.  App.  260;  Colby  v.  O'Donnell,  17  111.  App. 
473;  Hanchett  v.  Waterbury,  115  111.  220. 

Messrs.  Eckels  &  Kylk,  for  Eugene  C.  Bates,  assignee  of 
Sower  Bros.,  appellee. 

In  cases  of  concurrent  jurisdiction  the  court  which  first  ob- 
tains it  will  have  precedence.  Hanchett  v.  Waterbury,  115 
111.  220;  Whitney  v.  Stevene,  97  111.  482. 

A  mechanic's  lien  only  extends  to  the  lot  or  parcel  of  land 
on  which  the  btilding  is  erected.  Chap.  82,  R  S.  1874,  Sec.  1, 
665;  Parmelee  v.  Hambleton,  19  111.  615;  Tracey  v.  Kogers,69 
111.  662;  Bayard  v.  McQraw,  1  111.  App.  134. 

Lacky,  J.  '  It  appears  from  the  foregoing  statement  of  the 
case  that  there  are  three  main  and  impoitant  questions  pro- 
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sented  for  our  determination  before  we  can  arrive  at  the  end 
of  this  investigation. 

FiTstj  Is  the  appellants'  claim  for  mechanics'  lien  paramount 
and  precedent  to  that  of  Anne  G.  Paddock  created  by  her  trust 
deed  ?  Second^  Has  the  appellant  any  lien  on  lots  7  and  8  for 
material  furnished  and  work  done  on  lot  29?  Thirds  Did  the 
Circuit  Court  have  jurisdiction  to  try  or  hold  the  case  ? 

'We  will  take  up  the  questions  in  the  order  above  presented, 
and  in  so  doing  liret  consider  the  several  objections  raised  by 
attorneys  for  appellees  to  the  existence  of  the  claimed  lien  em- 
bodied in  the  first  proposition  in  the  manner  therein  claimed 
by  appellants. 

It  is  first  urged  by  the  appellees  that  by  the  very  terms  of 
the  appellants'  contract  with  Sower  Bros,  for  the  remodeling 
and  changing  the  mill,  no  lien  under  the  Mechanics'  Lien  Act 
could  attach  for  the  following  reasons,  viz.:  The  statute  under 
which  the  lien  was  created,  if  at  all,  provides  "  that  the  time 
of  completing  the  contract  shall  not  be  extended  for  a  longer 
period  than  three  years,  nor  the  time  of  payment  beyond  the 
l)eriod  of  one  year  from  the  time  stipulated  for  the  completion 
thereof;"  that  the  contract  was  in  writing,  dated  June  30, 1883, 
and  the  mill  was  to  be  completed  and  in  running  order  by  the 
15th  of  September  of  the  same  year;  that  as  to  $1,600  of  the 
amount  to  be  paid  to  appellants,  Sower  Bros,  were  to  give  their 
three  notes  in  equal  amounts  due  respectively  in  six,  nine  and 
twelve  months  from  the  starting  of  the  mill;  that  the  last  note 
by  the  terms  of  the  contract,  which  mnet  alone  govern  in  the 
case,  in  legal  effect  would  extend  the  time  of  payment  by 
means  of  the  three  days  grace  allowed  by  law  in  the  payment 
of  such  instruments,  beyond  the  statutory  limit  of  one  year- 
from  the  time  stipulated,  September  15,  1883,  for  the  com^ 
pletion  of  the  conti'act. 

It  is  argued  that  in  legal  effect  and  reality  a  note  is  not  due 
until  three  days  after  the  time  fixed  by  its  terms  to  become 
due.  But  it  may  be  answered  that  by  the  terms  of  the  con- 
tract itself,  the  last  note  was  to  be  payable,  that  is  due,  twelve 
months  from  the  time  the  mill  was  running.  Did  not  the 
contracting  parties  have  this  matter  of  the  "  days  of  gi-aco  " 
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in  contemplation  when  the  contract  was  executed,  and  was  it 
not  the  intention  that  the  note  should  be  so  written  that  with 
the  days  of  grace  added  it  would  fall  due  past  twelve  mouths 
from  September  15, 1883  ?  The  parties  must  bo  presumed  to 
know  the  law  and  to  contract  with  reference  to  it,  and  when 
the  contract  was  so  written  as  to  require  the  last  note  to  be 
payable  in  twelve  months,  it  meant  what  its  terms  expressed 
and  must  be  considered  with  reference  to  the  law  on  the  sub- 
ject of  "  days  of  grace."  If  three  days  of  grace  are  to  be 
added  at  the  end  of  twelve'  months  when  the  last  money  is 
payable,  then,  of  course,  the  last  note  would  not  be  payable  in 
twelve  months,  as  the  contract  declares  it  shall  be.  It  would 
be  twelve  months  and  three  days.  It  is  only  by  assuming  that 
the  tnie  interpretation  of  the  contract  is  that  the  expression 
payable  "  in  twelve  months  after  the  mill  is  running,"  means 
that  tlie  note  should  be  written  in  terms  when  given  "  due  in 
twelve  months  "  from  such  date,  that  the  point  contended  for 
by  appellees  can  be  maintained  in  any  event.  But  the  con- 
tract is  not  expressly  so  written  and  if  the  words  "  payable  in 
twelve  months  after  September  15,  1883,"  are  to  be  given  an 
interpretation  to  make  the  day  of  payment  fulfill  the 
words  of  the  contract  and  the  rule  of  law  in  regard  to  the 
days  of  gi-ace  is  to  operate  thereon,  the  note  must  in  its  terms 
be  written  for  three  days  shorter  time  of  payment  than  with- 
out the  application  of  such  law;  otherwise  the  terms  of  the  con- 
tract would  not  be  strictly  and  logically  true. 

Whether  the  contract  in  question  should  be  so  construed  as 
to  require  the  note  to  be  written  for  the  full  twelve  months, 
and  by  operation  of  the  rule  of  law  in  regard  to  "days  of 
grace,"  the  time  for  its  falling  due  would  be  twelve  months 
and  three  days,  or  not,  we  are  clearly  of  the  opinion  that  the 
statute  ought  not  to  be  so  construed  as  to  render  the  contract 
void  as  being  in  violation  of  law. 

The  Mechanics'  Lien  Act  no  doubt  should  be  strictly  con- 
strued, as  it  has  been  so  held  by  our  Supreme  Court,  which  is 
binding  on  this  court,  yet  we  do  not  understand  by  such  hold- 
ing that  the  construction  should  be  so  illiberal  and  artificial  as 
to  impair  the  statute  or  to  prevent  relief  being  granted  under 
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it  freely  by  the  courts.  A  court  of  hi^li  authority  has  indeed 
held  that  "  the  statute  giving  liens  to  mechanics  and  laborers 
for  their  work  and  labor,  is  to  be  liberally  construed  so  as  to 
afford  the  security  intended."  Davis  v.  Alvord,  94  U.  S. 
545. 

This  contract  then,  we  hold,  was  capable  of  having  a  me- 
chanic's lien  created  under  it  by  the  furnishing  of  the  material 
and  labor  therein  mentioned  to  the  contractees,  Sower 
Brothers,  on  the  lot  in  question. 

Again,  appellees  contend  that  as  to  Mrs.  Anne  Q.  Paddock? 
the  holder  of  the  balance  of  the  unpaid  notes  secured  by  her 
trust  deed,  amounting  to  $1,000,  the  lien  claimed  by  the  ap- 
pellants, if  any  ever  existed,  was  lost  by  reason  of  the  contract 
not  having  been  completed  within  the  time  fixed  by  it,  to-wit^ 
by  the  16th  day  of  September,  1883,  it  not  having  been  com- 
pleted and  the  mill  accepted  and  set  to  running  till  the  15th 
of  October  following,  and  because  the  notes  instead  of  being 
given  according  to  contract,  bearing  date  September  15, 
1883,  and  running  six,  nine  and  twelve  months,  they  were  by 
agreement  between  appellants  and  Sower  *  Brothers  dated 
November  1,  1883,  and  ran  respectively  six,  nine  and  twelve 
months  from  that  date,  and  that  this  was  done  without  the 
knowledge  or  consent  of  the  appellee,  Mrs.  Anne  G.  Paddock, 
or  her  agent  or  attorneys. 

The  appellants'  contract  with  Sower  Brothers  was  dated  June 
30,  1883,  and  the  trust  deed  from  Sower  Brothers  to  George 
S.  Skinner,  trustee  for  Anne  G.  Paddock,  and  the  notes  to  her 
security  by  said  trust  deed,  were  dated  July  2,  1883,  and  Ihe 
deed  recorded  in  the  proper  office  July  7,  1883.  It  is  not 
contended  nor  could  it  be  successfully  argued  that  Mrs.  Pad- 
dock could  acquire  a  superior  lien  on  lot  29  to  the  lien  claim 
of  appellants  on  the  same  lot  by  reason  of  her  trust  deed  having 
been  dated  and  recorded  prior  to  the  time  of  the  furnishing 
by  the  appellants  of  the  greater  part  of  the  labor  and  material 
and  placing  them  on  the  lot,  although  she  may  have  accepted 
such  deed  without  notice  of  the  existence  of  the  latter's  prior 
contract  for  changing  and  altering  the  mill.  The  entering 
into  the  contract  by  the  lot  owner  with  the  material  men,  fixes 
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tlie  lien  from  the  date  of  such  contract  for  the  material  and 
labor  subsequently  expended  on  the  lot,  superior  to  any  sub- 
sequent trust  deed  or  mortgage  acquired,  even  though  the 
material  or  labor  be  put  on  the  lot  after  the  ti'ust  deed  or 
mortgage  be  executed  and  recorded. 

Although  the  trustee  or  mortgagee  had  no  notice  of  the 
contract  or  the  furnishing  of  such  material,  such  contract  or 
claim  for  the  material  need  not  be  recorded,  nor  need  the 
agreement,  under  the  first  section  of  the  Act  of  1861,  be  made 
for  any  specified  amount  with  the  owner  of  the  lot  if  the  ma- 
terial was  required  for  the  use  in  the  progress  of  the  build- 
ing. 

"  When  the  contract  to  perform  the  labor  is  entered  into 
the  lien  attaches. "  This  is  the  clear  and  obvious  meaning  of 
this  (the  fii'st)  section.  The  court  by  its  decree  neither  cre- 
ates nor  confers  the  lien.  ^'  It  existed  and  attached  to  the  lot 
from  the  time  the  contract  was  made  to  make  the  improve- 
ment" It  only  remains  after  the  contract,  to  place  it  on  the 
lot.  "  These  liens^  are  secret,  attaching  simply  by  furnishing 
the  labor  or  materials  in  constructing  the  building."  Clark 
et  al.  V.  Moore  et  al.,  64  111.  273:  Theilman  v.  Carr,  75  III. 
386;  Brown  v.  Moore,  26  111.  425.  From  these  citations  it  will 
be  seen  that  the  appellants  had  a  valid  lien  on  said  lot  29  for 
the  balance  of  the  unpaid  price  of  their  material  and  labor 
put  into  the  mill,  unless,  by  the  extension  of  the  time  of  com- 
pletion of  the  work,  or  the  extension  of  time  as  to  the  pay- 
ment of  the  notes,  or  some  one  of  them,  their  lien  as  against 
the  mortgagee's  (Mrs.  Paddock's)  claim,  haa  been  forfeited. 

Whetlier  this  has  been  done,  as  is  contended  by  appellees' 
counsel,  will  be  our  next  inquiry.  The  contract  provided  a  less 
time  for  the  completion  of  the  mill  than  three  years,  and  also 
the  time  added  by  way  of  extension  to  the  original  time  for 
completion  would  not  make  three  years  from  the  time  of  com- 
mencement, so  the  statute  was  not  violated  in  that  particular. 
But  the  time  to  which  the  last  note  was  extended,  to  wit,  from 
September  15,  1883,  tlie  time,  by  the  provisions  of  the  orig- 
inal contract,  the  mill  was  to  have  been  completed,  to  Novem- 
ber 1,  1884,  the  time  to  which  the  payment  of  the  note  was 
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extended,  was  more  than  one  year  or  even  more  than  one  year 
from  October  15,  1883,  the  time  the  building  was  completed, 
and  to  which  the  extension  was  made  by  consent  of  Sower 
Brothers. 

It  is  insisted  as  to  Mrs.  Paddock,  for  whose  benefit  the  tmst 
deed  was  taken,  there  could  be  no  change  of  the  original  con- 
tract that  would  affect  her  interest  and  if  one  were  made  the 
mechanic's  lien  as  to  her  would  be  forfeited.  This  is  no  doubt 
true  in  a  measure,  but  we  think  not  to  the  extent  claimed. 
In  Simon  v.  Block,  16  111.  App.  450,  it  was  held,  '*  that  the  rem- 
edy to  enforce  a  mechanic's  lien  is  exclusively  the  creature  of 
the  statute,  deriving  its  existence  only  from  positive  enactment 
and  not  arising  out  of,  or  the  issue  of,  the  contract  for  labor,  or 
dependent  on  the  motives  which  suggests  its  being  enforced." 
It  is  further  said,  "that  the  question  of  lien  or  no  lien  depends 
on  the  contract  as  made  originally  and  not  what  may  happen 
in  the  execution  of  it."  In  the  case  of  Cook  et  al.  v.  Heald  et 
al.,  21  III.  425,  the  court  says  in  regard  to  the  statute  above 
quoted,  ''this  provision  absolutely  requires  that  the  time  for  its 
performance  and  the  payment  of  the  money  shall  be  deter- 
mined at  the  time  when  the  contract  is  entered  into  and  not 
by  alterations  and  changes  which  may  be  made  in  the  agree- 
ment after  it  is  entered  into." 

Where  the  time  for  the  payment  is  extended  by  taking 
notes  on  time,  the  claiin  lor  the  amount  due  under  mechanic's 
lien  is  extended  thereby.  Cox  v.  Keiser,  15  111.  App.  432. 
In  the  case  of  Nibbe  v.  Brauhn,  24  111.  268,  it  was  held  that 
if  the  parties  deem  it  necessary  further  time  for  the  comple- 
tion of  the  work  be  given  the  contractor,  the  time  may  be 
extended,  and  by  allowing  the  work  to  proceed  without  objec- 
tion by  the  owner  of  the  lot  it  is  extended.  But  in  such  case 
only  the  time  of  }ierf ormance  is  changed,  not  the  contract 
otherwise. 

In  the  above  cases  the  contract  was  between  the  original 
parties  to  the  contract  and  there  were  no  other  creditors  or 
incumbrancers  whose  rights  were  affected.  As  between  the 
original  parties  thei-e  is  no  limitation  as  to  the  time  of  com- 
mencement of  the  suit,  but  as  to   other  creditors  and  incum- 
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braDcers  the  suit  rnUBt  be  commenced  within  six  months  after 
the  ]ast  payment  for  labor  and  material  shall  become  due  and 
payable.      (See  Sec.  24  Mechanics'  Lien  Act.) 

According  to  the  principles  above  referred  to,  the  character 
of  the  lien  as  between  the  parties  to  the  original  contract  and 
also  as  between  appellants  and  subsequent  incumbrancers, 
became  fixed  by  the  signing  of  the  original  contract,  and  the 
only  thing  remaining  to  complete  it  was  the  furnishing  of  the 
labor  and  materials  on  the  lot  by  appellants,  which  was  done. 
The  extension  of  the  time  for  completion  could  not  affect  the 
lien  thus  created,  neither  could  the  extension  of  the  time  of 
payment,  at  least  as  between  appellants  and  Sower  Brothers. 
The  question  now  arising  is,  could  such  extension  bo  made  as 
against  the  appellee,  Mrs.  Paddock? 

Tlie  only  light  we  have  by  any  decision  of  our  Supreme 
Court  in  a  case  like  this,  is  obtained  from  the  opinion  in  the 
case  of  Brown  v.  Moore,  26  111.  481.  By  the  contract  in  that 
case  the  work  was  to  be  completed  by  June  1,  1857,  and  the 
last  payment  was  to  be  made  by  December  1,  1857.  But  the 
work  was  not  completed  till  April  23,  1858.  The  rights  of 
mortgagees  were  involved  the  same  as  here.  The  court  had 
grave  doubts  whether  the  six  months  Statute  of  Limitations  did 
not  commence  to  run  fromDecember  1, 1857,  the  time  when  the 
last  money  was  due.  It  was  unnecessary  to  decide  that  point 
in  the  case,  but  it  decided  that  the  debt  was  due  and  the  stat- 
ute began  to  run  in  favor  of  the  mortgagees  on  April  23, 
1858,  and  an  extension  given  by  agreement  between  the  con- 
tractor and  owner  of  the  building  and  mortgagor  for  the  pay- 
ment due  under  the  lien  from  April  29,  1858,  for  one  year 
and  four  months,  could  not  be  made  to  stop  the  running  of  the 
statute  which,  at  least,  commenced  to  inin  from  April  23, 1858, 
six  days  before  the  extension  was  given.  By  this  extension 
the  six  months  limitation  expired  before  the  suit  was  or  could 
be  brought,  counting  even  from  April  23,  1858,  saying  noth- 
ing of  December  1,  1857,  the  time  fixed  in  the  contract  for 
the  last  payment. 

In  reference  to  the  question  the  court  say:  "  As  between 
themselves  the  parties  to  the  contract  could  modify  as  they 


80  Appellate  Courts  of  Illinois. 


stout  et  ai.  ▼.  Sower  et  al. 


chose,  but  not  in  such  a  way  as  to  affect  the  rights  of  others. 
Other  parties  had  a  right  to  take  security  on  this  land  with 
reference  to  this  lien  and  the  time  when  it  should  expire,  and 
these  could  not  be  cut  out  by  any  agreement  between  other 
parties  which  would  have  the  effect  to  extend  the  time  when 
the  lien  should  expire." 

In  the  case  at  bar,  the  giving  the  appellee,  Mrs.  Paddock, 
the  benefit  of  all  she  'could  claim  with  reference  to  the  Statute 
of  Limitations  as  fixed  by  the  last  payment,  she  could  not  com- 
plain. By  the  original  contract  the  work  was  to  be  com- 
pleted September  15,  1885,  and  in  twelve  months  from  that 
time  the  last  note  was  to  be  paid,  which  carried  it  to  Septem- 
ber 15,  1884,  and  six  months  from  that  time  would  be  March 
15,  1885,  and  March  18th,  if  days  of  grace  be  added ;  but  the 
petition  in  this  case  was  filed  March  13,  1885,  in  apt  time  to 
save  the  Statute  of  Limitations  the  same  as  if  everything  had 
been  carried  out  according  to  the  terms  of  the  original  con- 
tract 

If  it  be  conceded  that  the  change  of  the  time  for  the  pay- 
ment of  the  notes  might  be  an  injury  to  appellee,  Mrs.  Pad- 
dock, it  may  be  answered  that  if  they  were  changed  without 
her  consent  and  such  consent  were  necessaiy  and  she  so  de- 
sired, she  might  redeem  the  property  by  paying  the  amounts 
duo,  according  to  the  original  contract  on  the  lien  at  any 
time  when  so  due,  notwithstanding  the  extension  of  time,  she 
not  being  bound  by  such  extension.  As  the  case  is  presented, 
we  can  see  no  substantial  injury  done  to  appellee,  Mrs.  Pad- 
dock, by  the  change  in  the  payments  of  the  amount  due  under 
the  original  contract.  So  holding,  the  appellants  had  a  valid 
lien  for  the  amount  of  their  claim  on  the  lot  29  and  the  mill 
at  the  time  it  burned  down,  and  the  lien  continued  to  the 
scales  and  mill  remains  after  they  were  sever  ed  by  the  fire. 
Gaty  V.  Casey,  15  111.  189. 

The  next  question  raised,  and  as  above  stated  is,  have  the  ap- 
pellants any  lien  on  lots  7  and  8  for  material  furnished  and 
labor  done  on  lots  29?  We  think  clearly  they  have  none. 
Lots  7  and  8  were  separated  from  lot  29  by  a  street  thirty 
feet  wide,  and  no  part  of  the  mill  structure  or  any  of  its  ap- 
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pnrtenances  were  on  or  touched  lots  7  and  8.  The  mere  fact 
that  the  Sower  Brothers  had  corn-cribs  on  these  lots  out  of 
which  thev  took  corn  to  grind  in  the  mill,  or  that  they  had  a 
horse-shed  on  them  under  which  they  hitched  their  horses 
and 'put  their  buggies  that  conveyed  them  to  the  mill  while 
they  were  operating  it,  and  other  like  circumstances,  could 
have  no  effect  to  make  those  lots  a  part  of  lot  29  within  the 
meaning  of  the  statute.  Parmelee  v.  Hamilton,  19  HI.  616; 
Tracy  v.  Rogers,  69  III.  662.  Bajard  v.  McGraw,  1  111.  App. 
134;  see  also  Sec.  1,  Chap.  82,  R  S.  1874.    ' 

We  will  now  consider  the  third  and  remaining  question,  did 
th3  Circuit  Court  have  jurisdiction  to  try  or  to  hold  this  case 
mider  its  control  ?  The  court  below  dismissed  the  petition,  as 
the  record  states,  for  want  of  jurisdiction,  and  may  not  have 
considered  the  merits  of  the  case.  We  have  considered  all 
the  questions  in  the  case,  however,  as  the  decree  should  not  bo 
reversed  unless  the  petition  has  merits  and  the  appellant  a 
right  of  recovery  and  all  the  questions  have  been  fully  ai'gned 
by  counsel  on  other  side. 

It  appears  that  the  ground  relied  on  to  justify  the  action  of 
the  Circuit  Court  in  dismissing  the  petition  is  that  Sower 
Brothers  had  become  insolvent  and  had  made  an  assignment 
for  the  benefit  of  their  creditors  to  Eugene  C.  Bates,  of  all 
their  property  and  effects,  under  the  act  entitled,  "An  Act 
Concerning  Voluntary  Assignments  and  Conferring  Jurisdic- 
tion therein  on  County  Courts;"  in  force  July  1,  1877.  And 
that  the  assignee,  Bates,  had  qualified,  accepted  the  trust  and 
had  taken  possession  of  the  property  of  said  insolvents  and 
was  proceeding  to  administrate  the  estate  under  the  said  as- 
signment and  the  said  act  before  the  County  Court.  It  is 
insisted  by  appellees,  that  under  the  law  the  appellants  had  no 
right  to  file  their  petition  in  the  Circuit  Court,  and  had  no 
right  to  any  relief  therein;  but  that  they  must  seek  their 
remedy  in  the  County  Court,  wliich  it  is  claimed  has  ample 
authority  to  adjust  all  questions  concerning  the  mechanics* 
lien  claim  of  the  appellants  and  to  give  them  the  priority  which 
they  claim  if  they  are  entitled  to  it  under  the  law.  In  fact 
ihat  in  all  cases  the  jurisdiction  of   the   County  Court  under 
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the  act  is  exclusive  after  it  once  acquires  jurisdiction  of  the 
insolvent's  estate.  Appellees  rely  principally  upon  the  decis- 
ion of  the  Supreme  Court  in  the  two  cases  of  Freydendall  v. 
Baldwin,  103  111.  325,  and  Hanchett  v.  Waterbury,  115  HI. 
220.  The  court  in  Freydendall  v.  Baldwin,  103  111.  325,  lised 
the  following  language  in  regard  to  the  jurisdiction  of  the 
County  Court  in  such  case  :  "  Thus  it  is  seen  that  the  whole 
management  of  the  estate  of  insolvent  debtoi's  under  volun- 
tary assignments  is  committed  to  the  jurisdiction  of  the  County 
Court,  and  by  Sec.  14,  full  authority  and  jurisdiction  are  given 
to  such  courts  in  regard  to  such  matters.  How  the  trust  funds 
in  the  hands  of  the  assignee  are  to  be  paid  over  and  distributed 
are  matters  for  the  determination  of  the  County  Court  where 
such  proceedings  are  pending,  and  its  judgments  and  orders 
in  that  respect  can  only  be  reviewed  as  the  judgments  and 
decrees  cf  others  of  competent  and  original  jurisdiction  are 
reviewed,  by  the  Apj^ellate  Courts." 

"  A  court  of  chancery  will  not  assume  jurisdiction  on  a  bill 
to  interfere  and  direct  how  a  County  Court  shall  distribute  a 
trust  fund  over  which  it  has  complete  jurisdiction,  by  positive 
statute,  unless  under  special  circumstances." 

These  observations  were  made  with  reference  to  the  facts 
in  that  case,  which  were,  in  substance,  that  the  complainants  in 
the  bill,  while  recognizing  the  validity  of  the  assignment,  were 
asking  the  Circuit  Court  to  declare  certain  confessed  judg- 
ments by  the  debtor  prior  to  the  assignment,  and  execution 
levies  on  the  property  of  the  debtor  also  prior  to  the  assign- 
ment, void  as  against  the  personal  goods  in  the  control  of  the 
assignee.  This  relief  could  be  obtained  in  the  County  Court, 
especially  under  the  5th  section,  which  gives  one  creditor  the 
right  to  contest  the  claim  of  another,  the  County  Court  having 
the  power  to  consider  equitable  rights,  and  the  assignee  himself 
might  contest  the  question,  under  the  7th  and  14:th  sections. 

In  the  case  of  Hanchett  against  Waterbury,  115  111.  220, 
the  assignee  having  in  possession  certain  personal  estate  of  the 
insolvent,  it  was  sought  to  be  replevied  out  of  his  hands  by 
writ  issued  from  the  Circuit  Court  by  one  claiming  title  to  the 
property.     The  County  Court,  as  held,  properly  enjoined  the 
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SheriflE  from  the  execution  of  the  writ.  The  plaintiff  should 
have  gone  to  the  County  Court  to  contest  the  title.  The  au-  . 
thoritj  of  the  County  Court  is  plain  enougli,  as  above  shown. 
The  court,  in  passing  on  the  case,  calls  the  act  in  question, 
essentially  in  its  framework  and  detail,  a  "  general  insolvent 
law." 

The  court  says:  "  To  permit  interference  with  the  assignee 
in  his  duties  after  the  County  Court's  jurisdiction  had  attached 
would  defeat  the  object  of  the  law."  It  is  held  that 'third 
]7artie8,  having  real  or  pretended  claims  upon  the  ti'ust  estate 
within  the  jurisdiction  of  the  County  Court,  can  not  be  allowed 
to  sue  in  other  courts  for  it. 

*'  The  County  Court  has  jurisdiction,  and  is  possessed  of  all 
the  property  and  estate  of  the  debtor  by  means  of  the  assign- 
ment, subject  to  all  prior  liens  and  just  claims  of  third  parties; 
and  tliat  the  legal  title  is  in  the  assignee,  acquired  by  the  vol- 
imtary  act  of  the  debtor,  can  make  no  difference,  as  a  valid 
assignment  can  only  be  made  under  the  statute,  and  it  is  but 
little  matter  where  the  legal  title  is,  in  so  far  as  it  affects 
the  jurisdiction  of  the  court.  The  possession  is  in  the  court, 
not  the  assignee.  The  position  of  tlie  assignee  in  relation  to 
the  estate  is  analogous,  in  some  respects,  to  that  of  a  receiver 
or  assignee  in  bankruptcy." 

In  the  per  curiann  opinion  filed,  on  overruling  the  petition 
for  rehearing,  the  court  hold  that  while  the  Circuit  Court  has 
general  chancery  powers,  it  can  not  be  permitted  to  interfere 
in  respect  to  the  property  assigned  after  the  jurisdiction  of 
the  County  Court  has  attadied,  except  under  special  circum- 
stances; a  court  of  equity  may  interfere  to  prevent  a  failure 
of  justice. 

The  facts  and  circumstances  of  the  case  before  us  are  widely 
different  from  the  facts  in  the  above  two  cases  cited,  and  we 
think  must  come  within  the  exception  of  the  rule  as  above 
announced.  We  will  consider  them  for  a  moment.  The 
value  of  lot  29  is  not  to  exceed  $500.  Tlie  unpaid  claim  due 
Mrs,  Paddock,  secured  by  the  trust  deed,  is  $1,000.  The 
claim  of  appellants  is  over  $1,600.  What  title  has  the  as- 
signee in  lot  29  ?    Evidently  only  the  equity  of  redemption ; 
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and  the  County  Coui-t  only  has  possession  of  the  same,  and 
that  is  nothing,  and  would  still  be  nothing  even  if  the  lot 
were  worth  $1,000.  It  is  evident  that  the  assignee  has  no  as- 
sets in  this  equity  of  redemption,  and  could  not  have  under 
any  circumstances. 

If  the  County  Court  had  jurisdiction  at  the  suit  or  applica- 
tion of  the  assignee  to  summon  the  trustee  of  the  tnist  deed, 
and  Mrs.  Paddock  and  appellants  before  it,  and  having  full 
jurisdiction,  should  order  the  sale  of  the  lot  free  from  all  in- 
cumbrances, it  would  have  to  hand  the  money  arising  from 
the  sale  to  the  appellants  or  Mrs.  Paddock,  and  no  money 
would  be  available  for  the  general  estate,  and  this  would  be  a 
pure  expense  for  no  beneficial  purpose.  But  does  the  County 
Court  have  any  such  chancery  jurisdiction?  Jurisdiction  to 
remove  clouds  on  title  to  real  estate,  to  issue  summons  to  all 
parties  interested,  including  mortgagees  ?  Can  it  order  notice 
to  be  given  to  non-residenta  by  publication  ?  Mi-s.  Paddock 
is  a  non-resident.  We  find  no  express  warrant  in  the  act  for 
such  proceedings,  and  we  can  not  see  in  the  not  very  compre- 
hensive language  of  the  statute  any  implied  power.  The  5th 
section  allows  one  claimant  to  contest  the  claim  of  another, 
but  here  Mrs.  Paddock  has  not  brought  mortgage  into  ques- 
tion before  the  County  Court.  There  is  no  question  concern- 
ing it  except  with  the  appellants,  and  the  holder  of  the  note 
secured  by  the  trust  deed  is  not  an  adverse  claimant  before  tlie 
County  Court  as  to  any  properly  in  which  the  assignee  has  any 
interest.  The  7th  section  has  no  reference  to  a  question  like 
this.  The  11th  section  authori^s  the  assignee  to  dispose  of 
the  estate  the  same  as  the  assigning  debtor  could  have  done. 
The  assignee  could  sell  the  equity  of  redemption,  but  he  would 
receive  nothing  therefor.  The  14th  section  only  gives  the 
County  Court  full  power  to  carry  out  the  provisions  of  tlie 
act,  but  none  of  the  provisions  of  the  act  covers  a  case  like 
this.  As  we  understand  the  practice  in  bankrupt  courts,  where 
the  court  has  full  jurisdiction  over  all  equitable  claims  and 
liens  on  real  estate  including  mortgaged  premises,  it  is,  where 
the  mortgage  exceeds  the  value  of  the  real  estate,  to  never  un- 
dertake to  sell  the  mortgaged  property  divested  of  the  lien, 
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bat  to  refer  the  mortao^ee  to  his  remedy  on  the  mortgage  in 
some  other  court;  and  the  Bankrupt  Court  has  largely  more 
power  than  the  County  Court.  See  Sec.  5075,  Bump  on  Law 
of  Banki-uptcy  (9th  Ed.). 

In  this  case  the  only  possible  contest  that  can  arise  is  be- 
tween the  appellants  and  Mrs.  Paddock,  claiming  under  the 
trust  deed.  Whatever  the  appellants  may  recover  in  the  case 
it  will  be  taken  from  Mrs.  Paddock  and  not  from  Bates  or  the 
estate  of  Sower  Brothers.  The  assignee  is  the  mere  nominal 
holder  of  the  equity  of  redemption,  not  worth  one  cent  to  him 
or  the  estate.  He  could  not  possibly  be  impeded  or  interfered 
with  in  his  duties  as  assignee  in  any  degree  by  this  suit  This 
suit  was  by  the  court  below  dismissed,  and  if  that  decree  stands 
the  appellants  lose  their  lien  because  the  six  months  limita- 
tion has  run  against  it. 

"We  are  of  opinion  that  whatever  may  be  decided  about  the 
right  of  the  appellants  to  proceed  in  the  Circuit  Court  to  final 
judgment  and  sale  of  the  lot  before  the  assignee  had  settled 
the  estate  of  Sower  Brothers,  the  court  should  have  held  the 
case  in  court,  simply  staying  proceedings  till  the  County 
Court  acted.  The  statute,  Sec.  4,  Chap.  82,  provides  "That 
the  lieu  given  by  this  act  may  be  enforced  by  bill  or  petition 
in  any  court  of  record  of  competent  jurisdiction  in  the  county 
in  which  the  land  or  lot  or  some  part  thereof  lies."  By 
another  section  the  suit  must  be  commenced  within  six 
months  as  against  other  incumbrancers.  Now  as  the  County 
Court  has  no  jurisdiction  to  foreclose  a  mechanic's  lien  as 
against  a  ce^ui  gtce  trusty  and  a  trustee  making  no  claim  in  the 
County  Court  to  the  property,  the  fee  title  to  which  is  al- 
ready in  the  trustee,  how  is  the  lien  holder  to  preserve  his 
rights  except  by  bringing  his  petition  in  the  Circuit  Court? 
The  trustee  and  Mrs.  Paddock  might  rely  wholly  on  their 
sesurity  and  make  no  claim  in  the  County  Court  and  if  they 
made  any  it  might  only  be  after  exhausting  the  lot  security. 
It  might  be  years  before  the  trustee  foreclosed  the  trust  deed 
and  long  after  the  bankrupt  estate  was  settled  up  by  the  as- 
signee. 
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"  A  mechanic's  Hen,  which  derives  its  existence  wholly  from 
a  State  statute,  and  the  continuance  of  which  is  by  such  stat- 
ute made  dependent  on  the  commencement  of  a  suit  within  a 
prescribed  period,  is  not  preserved  as  a  valid  incumbrance  on 
the  property  when  no  suit  is  commenced  in  the  State  Court, 
and  no  step  taken  in  the  Bankrupt  Court  equivalent  to  such 
suit,  within  the  time  limited  by  the  statute  for  the  preserva- 
tion and  enforcement  of  the  lien,  although  proceedings  in 
bankruptcy  are  commenced  in  that  period."  In  re  Williams, 
14  Bankr.  Reg. 

"Such  lien  claims  may  be  filed  in  the  State  Court  after  the 
commencement  of  the  proceedings  in  bankruptcy.  These 
steps  are  necessary  to  keep  the  lien  alive,  and  can  not  be 
deemed  an  encroachment  upon  the  authority  of  the  Bankrupt 
Court.  No  sale  can  be  made  during  the  pendency  of  the  pro- 
ceedings in  bankruptcy.  The  State  Court  will  order  the  suit  to 
stand  continued  to  await  the  result  of  the  action  in  the  Bankrupt 
Court."  Clifton  etal.  v.  Fosteretal.,  SBankr.  Keg.  656;  S.  C., 
103  Mass.  233;  In  re  Coulter,  B.  R  64;  Keller  v.  Demmond,  68 
Penn.  449;  see  notes  to  Sec.  5075,  and  notes  on  page  599 
Bump's  L.  and  P.  of  Bankruptcy,  9th  Ed.  So,  at  all  events,  if 
the  same  rule  applies,  and  we  see  no  reason  why  it  should 
not,  in  the  County  Court  as  it  does  in  the  Bankrupt  Court,  it 
could  not  have  been  any  infringement  on  the  jurisdiction  of 
the  County  Court  by  filing  this  petition  in  the  Circuit  Court, 
as  the  statute  expressly  requires. 

The  statute  in  this  respect  has  certainly  not  been  repealed 
or  changed  by  the  insolvent  act  in  question.  At  all  events, 
the  petition  should  not  have  been  dismissed. 

But  we  think  the  court  should  have  proceeded  to  final  de- 
cree in  the  case.  The  8265.75  received  for  the  scales  and 
other  remains  of  mill  irons,  etc.,  should  be  allowed  appellants 
in  the  final  decree,  although  this  part  might  come  under  the 
rule  of  the  above  cases  of  Freydendall  v.  Baldwin,  103  111. 
325,  and  the  other  as  to  the  control  of  the  County  Court,  yet 
as  the  assignee  agreed  to  hold  it  subject  to  this  decree,  and  as 
the  Circuit  Court  holds  jurisdiction  on  other  grounds,  it  may 
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go  on  and  do  complete  justice  and  settle  the  entire  matter- 
For  the  above  reasons  the  decree  of  the  Circuit  Court  is  re- 
versed and  the  cause  remanded  with  directions  to  grant  tlie 
relief  as  indicated  bj  this  opinion. 

Decree  reversed  and  cause  rejnanded. 


John  R.  Schnebly  and  Chaeles  E.  Rowcliffe 

V. 

Rich  a  ED  A.  Cultee. 

Partnership— 'T ICO  Finns  having  a  Common  Member — Bill  in  Equity 
— Continuous  Term  qf  Credit — Interest, 

1.  Where  one  person  is  a  member  of  two  firms,  a  bill  in  equity  lies  by 
one  firm  to  recover  an  indebtedness  of  the  other. 

2.  In  the  case  presented,  it  held:  That  the  members  of  each  firm  were 
not  required  to  look  to  the  common  partner  for  the  adjustment  of  the  in- 
debtedness; that  the  creditor  was  not  bound  by  an  aflrreenient  entered  into 
by  said  common  member  to  extend  to  the  other  firm  a  continuous  credit  of 
five  years;  and  that  interest  was  properly  allowed  from  the  date  of  an 
adjustment  of  the  account. 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circuit  Court  of  Peoria  County;  the  Hon. 
T.  M.  Shaw,  Judge,  presiding. 

Statement  by  Lacky,  J.  The  appellee  and  one  Cary  E.  Robin- 
Bon,  on  January  1, 1883,  entered  into  partnership,  to  be  carried 
on  in  the  city  of  Peoria,  in  general  hardware  and  tin  business,  un- 
der the  firm  name  of  B.  A.  Culter  &  Company.  On  the  23d  day 
of  September,  3884,  said  Kobinsou  also  entered  into  partner- 
ship with  appellants  to  carry  on  a  hardware  and  tin  business, 
in  which  last  mentioned  firm  the  said  appellee  had  no  in- 
terest. The  last  named  firm  was  to  continue  five  years,  the 
appellants  were  to  furnish  a  certain  sum  each,  and  said  Kobin- 
son  was  to  furnish  $2,000  in  cash  and  a  credit    of  $3,000  in 
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the  first  named  firm  of  R  A.  Culter  &  Company,  which  was 
to  be  paid  out  and  used  in  the  common  trade. 

Appellants  were  to  devote  their  entire  time  to  the  busi- 
ness.    Robinson  was  to  receive  one-fourth  of  the  profits. 

In  pursuance  to  tlie  agreement,  Robinson  asked  lii%  partner, 
the  appellee,  for  his  consent  to  the  credit  that  he  liad  agreed 
to  furnish  to  the  appellants'  firm  out  of  the  firm  of  R  A. 
Culter  &  Company,  but  did  not  inform  him  that  it  was  to  con- 
tinue five  years,  and  appellee  did  not  know  that  fact  till  after 
the  goods  had  been  procured.  The  goods  were  procured  of 
the  firm  of  R.  A.  Culter  &  Company  to  the  amount  of  $4,- 
079.12  above  all  credits,  which  the  firm  of  Schnebly  &  Row- 
cliffe,  of  which  Kobinson  was  a  member,  never  denied,  and  in 
theii'  testimony  admit;  but  appellants  insist  $3,000  of  the 
amount  was  not  due  for  five  years  from  the  date  of  their  part- 
nership with  Robinson,  by  virtue  of  the  terms  of  their  part- 
nership agreement.  * 

On  July  8,  1885.  the  firm  of  R  A.  Culter  &  Company  was 
dissolved  by  mutual  consent,  and  as  appellee  alleges  in  his  bill 
he  became  the  owner  of  all  the  assets  by  purchase  by  him 
from  Kobinson,  and  Robinson  admits  this  in  his  answer.  Appel- 
lee also  testified  that  he  was  the  owner  at  dissolution  of  the  claim 
in  question.  The  books  of  two  firms  were  compared  by  appel- 
lants and  appellee  about  August  10, 1885,  and  found  to  agree, 
and  the  balance  due  was  $4,079.12.  The  appellee  brought  a 
bill  in  equity  to  collect  this  balance.  Appellants'  answer  sets 
up  the  partnership  agreement  with  Robinson,  denies  their 
liability  with  Robinson  to  the  firm  of  R.  A  Culter  &  Com- 
pany as  to  the  $3,000,  but  admits  it  as  to  $1,079.12,  and 
denies  their  liability  to  account.  The  Circuit  Court  upon  the 
master's  report  rendered  a  decree  in  favor  of  appellee  against 
appellants  for  the  sum  of  $i,225,  the  full  amount  of  appellee's 
claim,  and  six  per  cent,  interest  from  about  August  10,  1885, 
the  time  the  books  were  compared,  till  the  date  of  decree, 
March  20,  1886. 

Messrs.  McCulloch  &  McCulloch  and  Geobgb  M.  Johns- 
ton, for  appellants. 
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Wlien  one  person  is  a  member  of  two  different  firms,  which 
have  dealings  with  each  other,  a  suit  will  not  lie  by  one  iirm 
against  the  other  either  at  law  or  equity  for  an  indebtedness 
of  one  firm  to  the  other.  Haven  v.  Wakefield,  39111.509; 
Hall  V.  Kimball,  76  111.  161. 

Neither  can  such  common  partner  transfer  to  his  co-partners 
in  either  firm  a  better  right  to  bring  suit  in  respect  to  the 
dealings  of  one  firm  with  the  other  tlian  he  had  himself,  for  in 
equity  there  can  be  ho  assignment  which  will  cut  off  equitable 
defenses.     Olds  v.  Cummings,  31  111.  188. 

It  follows  that  the  members  of  each  firm  must  look  to  their 
co-partners  for  the  adjustment  of  the  matters  of  accounting 
between  the  two  firms,  at  least  until  their  remedy  against  such 
co-partners  is  exhausted. 

Jix.  M.  N.  GisH,  for  appellee. 

Lacey,  J.  The  objections  made  by  the  appellants  to  the 
decree  are  that  "when  one  person  is  a  member  of  two  dift'erent 
tirms  which  have  dealings  with  each  other,  a  suit  will  not  lie 
by  one  firm  against  the  other  either  at  law  or  equity  ,for  an 
indebtedness  of  one  firm  to  the  other."  We  do  not  regard 
this  objection  as  sound.  This  is  ti*ue  as  regards  suits  at  law 
but  not  in  equity. 

If  a  suit  in  equity  could  not  be  brought  by  one  firm  against 
another  under  such  circumstances,  the  creditor  firm  would  bo 
without  remedy.  Haven  v.  Wakefield,  39111.  509,  and  Ilall 
V.  Kimball,  77  111.  161. 

It  is  also  insisted  that  members  of  each  firm  must  look  to 
their  co-partner  for  an  adjustment  of  the  matters  of  account, 
ing  between  the  two  firms,  at  least  until  their  remedy  against 
such  co-partner  is  exhausted;  in  other  words,  applying  the  sup- 
posed rule  to  the  facts  of  this  case,  it  was  the  duty  of  the 
appellee  to  compel  a  final  winding  up  and  adjustment  of  the 
affairs  of  the  fii'm  of  R.  A.  Culter  &  Company  and  if  in  such 
settlement,  in  which  Kobinson  should  bo  charged  with  appel- 
lants' claim,  the  former  was  not  indebted  to  appellee,  then  there 
could  be  no  use  of  this  suit,  as  appellee  would  be  paid  off,  and 
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this  claim  would  be  Robinson's  own  matter;  but  should  Rob- 
inson's interest  in  the  firm  of  R.  A.  Culter  &  Company  prove 
insufficient  to  discharge  this  obligation,  then  appellee  might 
pui*sue  his  remedy  against  the  appellants  and  Robinson,  tit-st 
seeking  payment  for  Robinson's  interest  in  the  lirm  of  appel- 
lants, and  after  the  affairs  of  that  firm  is  wound  up,  and  it  be- 
ing ascertained  that  Robinson  had  no  interest  in  it,  appellee 
might,  perhaps,  ask  for  decree  against  appellants,  but  not  till 
then.  In  the  first  place  thei*e  are  no  issues  in  this  case  war- 
ranting any  such  action.  This  bill  is  a  plain,  simple  bill  by 
one  firm  to  collect  a  debt  in  equity  from  another  firm,  the  ap- 
pellee being  forced  into  equity  for  the  only  reason  that  by  the 
strict  rules  of  law,  Robinson  being  a  member  of  both  firms, 
suit  could  not  be  brought  at  law.  There  are  no  facts  or  pe^ 
culiar  equities  set  up  in  any  pleading  to  show  to  the  court  why 
it  was  necessary  to  wind  up  the  affairs  of  both  these  firms  in 
order  to  do  justice.  As  between  the  two  firms,  Robinson  and 
appellee  were  strangers  to  each  other.  The  firms  dealt  with 
each  other  as  strangers — as  two  separate  and  independent  indi- 
viduals would. 

This  course  is  necessary  on  account  of  a  part  of  the  mem- 
bers of  the  respective  firms  not  having  any  interest  in  but  one. 

There  was  no  equity  in  the  one  firm  to  compel  a  winding  up 
of  the  other  simply  because  one  firm  becomes  the  creditor  of 
the  other  and  was  seeking  a  decree  for  its  claim.  Robinson's 
equities  between  the  firms  so  far  as  the  facts  in  this  case  show,  are 
equally  balanced  and  he  must  be  regarded  as  a  neutraLthrough 
whom  neither  party  can  claim  any  equities.  The  claim  of  ap- 
pellants that  the  amount  of  appellee's  demand  to  the  extent  of 
$3,000  should  be  regarded  as  not  due  till  five  years  from  date 
of  their  partnership  with  Robinson,  is  not  tenable. 

The  facts  fail  to  show  that  appellee  knew  of  the  contents  of 
this  partnership  agreement,  or  that  he  ever  assented  to  the 
agreement  to  furnish  appellants'  firm  a  credit  to  the  amount  of 
S3,000  continuously  for  five  years. 

He  was  requested  by  Robinson  to  allow  the  firm  of  R.  A. 
Cnltcr  &  Company  to  furnish  the  new  firm  a  credit  to  the 
amount  of  $3,000.     That  was  alh     He  would  have  to  assent 
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to  the  tive  yeai's'  contract  to  bind  hifi  iirm,  which  we  think  the 
evidence  fails  to  show.  Tlie  allowing  of  interest  was  proper 
after  the  adjustment  of  the  amount,  which,  as  we  gather  from 
the  abstract,  was  some  time  in  the  fore  part  of  August,  1885. 
As  to  the  last  point  we  think  the  evidence  fails  to  show  that 
this  account  belonged  to  Robinson.  The  decree  is  therefore 
aflu-nici 

Decree  affirmed. 


The  City  op  Chicago  et  al. 

V. 

DwiGHT  F.  Cameron  and  Albert  W.  Cobb, 
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Bill  to  have  Bonds  Issued  hy  a  Corporation  Declared  Ultra  Vires,  and 
to  Secure  Release  of  Trust  Deed — Want  of  Consideration — Equity  Juris- 
diction— Adequate  Remedy  at  Law — Waiver  of  Objection — Parties — When 
Stockholder  May  Commence  Action — Objection^  How  Raised — Former  Ad* 
judication — Res  Ad  judicata-— 6>rf7ic0  on  Non- Resident  Defendants, 

1.  A  bill  in  equity  lies  to  procure  the  release  of  a  trust  deed  where  the 
matters  rendering  it  void  must  be  established  by  extrinsic  evidence. 

2.  Where  a  defendant  in  chancery  has  by  answering  submitted  to  the 
jurisdiction  of  the  court,  it  is  too  late  to  object  that  the  complainant  had  an 
adequate  remedy  at  law. 

3.  Wherever  a  cause  of  action  exists  primarily  in  behalf  of  the  corpora- 
tion against  directors,  officers  and  others,  for  wrongfully  dealing  with  cor- 
porate property,  or  a  wrongful  exercise  of  corporate  franchises,  so  that  tiie 
remedy  should  regularly  be  obtained  through  a  suit  by  and  in  the  name  of 
the  corporation,  and  the  corporation  either  actually  or  virtually  refuses  to 
institute  or  prosecute  such  suit,  then,  in  order  to  prevent  a  failure  of  justice, 
an  action  may  be  brought  and  maintained  by  a  stockholder  or  stockholders, 
either  individually  or  suing  on  behalf  of  themselves  and  all  others  similarly 
situated,  against  the  wrongdoing  directors,  officers  and  other  persons. 

4.  The  fact  that  the  complainant  became  a  stockholder  after  the  comple- 
tion of  the  acts  complained  of,  does  not  affect  his  right  to  commence  the 
action  which  is  maintained  directly  for  the  benefit  of  the  corporation. 

5.  The  question  of  the  capacity  of  the  complainant  to  maintain  the  action 
can  not  be  raised  after  a  hearing  on  the  merits.  It  must  be  raised  by  de« 
murrer  or  plea  in  the  nature  of  a  plea  in  abatement. 

6.  To  render  a  matter  res  adjudicata  there  must  be  identity  in  the  thing 
sued  for,  identity  in  the  cause  of  action  and  identity  of  persons  and  of 
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parties.  A  Question  not  raiRed  by  the  pleadings  in  the  former  action,  upon 
which  no  issue  was  tendered,  in  reference  to  which  no  evidence  was  ad- 
duced,  and  upon  which  the  court  did  not  pass,  can  not  be  considered  res 
adjudicaia. 

7.  Upon  a  biJl  filed  to  have  certain  bonds  issued  by  a  corporation  de- 
clared ultra  vires  and  void,  and  to  secure  the  release  of  a  trust  deed  secur- 
ing said  bonds,  it  is  held:  That  the  decree  for  complainants  is  supported  by 
the  findings;  tbit  the  present  holders  took  them  with  knowledge  of  the 
facts  constituting  the  fraud,  want  of  consideration,  and  ultra  tires;  and 
that  the  defendants  who  appeared  can  not  question  the  sufficiency  of  the 
service  on  non-resident  holders  of  bonds  who  did  not  appear. 

[Opinion  filed  December  11,  1886.] 

In  error  to  the  Circuit  Court  of  La  Salle  County;  the 
Hon.  Charles  Blanohard,  Judge,  presiding. 

Statement  by  Welch,  J.  Tlie  La  Salle  and  Chicago  Kail- 
road  Company  was  organized  under  an  act  entitled  "An  Act 
to  incorporate  the  La  Salle  and  Chicago  Bailroad  Company," 
approved  February  28, 1867,  for  the  construction  of  a  railroad 
from  La  Salle  to  Chicago.  In  1872  the  name  of  the  corpo- 
ration was  by  a  vote  of  its  stockholders  changed  to  the  Chicago 
and  Great  Western  Kailroad  Company.  On  the  first  of  March, 
1873,  the  directors  of  the  company  by  resolution  authorized 
the  issue  of  bonds  to  the  aggregate  amount  of  $8,000,000,  the 
same  to  be  used  or  sold,  and  the  proceeds  thereof  to  aid  in  the 
construction  and  equipment  of  tlie  railroad  of  said  company 
upon  the  route  selected  and  to  be  selected  therefor,  and  within 
the  limits  prescribed  by  its  charter.  One  thousand  of  these 
bonds,  amounting  to  $1,000,000,  were  issued,  dated  March  1, 
1873,  and  secured  by  a  deed  of  trust  of  the  same  date,  convey- 
ing to  the  Farmers'  Loan  and  Trust  Company,  of  New  York, 
all  the  property  and  franchises  of  the  company. 

Prior  to  this  time  a  corporation,  known  as  the  Riverside  Im- 
provement Company,  organized  under  an  act  approved  March 
11, 1869,  for  the  purpose  of  purchasing,  improving  and  selling 
suburban  property  in  the  vicinity  of  Chicago,  had  become 
largely  indebted  for  the  purchase  and  improvement  of  certain 
lands  at  Kiverside,  in  Cook  County.     Another  corporation 
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known  as  the  Eiverside  Water  and  Gas  Company,  incorporated 
April  6,  1839,  for  the  purpose  of  supplying  gas  and  water  to 
the  town  of  Riverside,  had  also  become  largely  indebted  and 
embarrassed  in  its  enterprises  at  that  place. 

Emery  P.  Childs,  who  was  the  president  of  the  Eiverside 
Improvement  Company,  and  one  of  the  largest  stockholders 
and  vice-president  and  general  manager  of  the  Riverside 
Water  and  Gas  Company  and  one  of  its  heaviest  stockholders, 
acquired  the  control  of  another  corporation  known  as  the  Mer- 
cantile Warehouse  and  Loan- Company,  and  caused  its  name 
to  be  changed  to  the  Chicago  and  Great  Western  Ekilroad 
Land  Company.  He  then  caused  the  Rivei*side  Improvement 
Company  and  the  Riverside  Water  and  Gas  Company  to  con- 
vey their  property  to  the  land  company,  subject  to  a  large 
amount  of  mortgage  and  other  indebtedness.  Childs  then  be- 
came the  president  and  general  manager  of  the  land  company. 
He  also  owned  a  majority  of  the  capital  stock  of  the  Chicago 
and  Great  Western  Railroad  Company,  and  was  its  president 
and  manager.  Instead  of  using  the  bonds  of  the  railroad  com- 
pany for  the  purpose  of  constructing  its  road,  as  required  by 
the  resolution  of  the  board  of  directors,  Childs  without  au- 
thority nsed  seven  hundred  and  fifty  of  its  bonds  in  payment 
and  satisfaction  of  the  debts  of  the  improvement  company,  of 
the  water  and  gas  company  and  of  the  land  company.  All  of 
*  the  persons  receiving  the  bonds  knowing  that  the  only  consid- 
eration therefor  was  the  indebtedness  of  the  three  companies 
last  named,  and  that  the  bonds  were  wholly  void  as  against  the 
railroad  company.  Childs  also  delivered  two  hundred  and  fifty 
of  the  bonds  to  Joshua  C.  Sanders  and  other  persons  without 
any  consideration  accruing  to  the  railroad  company,  of  which' 
the  parties  receiving  them  had  full  knowledge.  On  the  first 
day  of  March,  1873,  the  land  com])any  executed  its  deed  of 
trust  conveying  certain  lands  in  Riverside,  Cook  county,  to 
John  J.  Jewett,  as  trustee,  to  secure  the  railroad  bonds  above 
described.  Default  having  been  made  in  the  payment  of  in- 
terest on  the  bonds,  suit  was  brought  in  the  Circuit  Court  of 
Cook  County  in  1875,  by  F.  W.  Peck  and  others,  holders  of 
the  bonds,  for  the  foreclosure  of  the  Jewett  trust  deed.  A 
decree  of  foreclosure  was  rendered  which  was  modified  by  the 
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Supreme  Court     See  Peck  v.   Chicago  and  Great  Western 
Eailroad  Land  Company,  112  111.  408. 

On  tlie  14tli  of  October,  1884,  complainants  became  sub- 
scribers to  the  capital  stock  of  the  railroad  company  with  a 
view  of  obtaining  further  subscriptions  and  of  constructing  the 
road.  Learning  that  the  bonds  and  trust  deed  were  still  out- 
standing, and  an  apparent  cloud  upon  the  title  of  the  i-ailroad 
company,  they  applied  to  the  Farmers'  Loan  and  Trust  Com- 
pany to  release  the  deed  of  trust.  The  company  declined  to 
execute  a  release  without  an  order  of  court  declaring  the  bonds 
void,  Ad  directing  it  to  release  the  trust  deed.  Tiie  raili;pad 
company,  Childs  being  still  its  president,  refused  upon  the  ap- 
plication of  complainants  to  institute  the  necessary  proceed- 
ings to  obtain  such  a  decree.  Complainants  thereupon  filed 
this  bill,  November  27,  1884,  in  the  Circuit  Cotirt  of  La  Salle 
County,  against  the  holders  of  the  bonds,  including  the  plaint- 
iflfs  in  error,  the  Farmers'  Loan  and  Trust  Company  and  the 
railroad  company.  The  bill  alleged  the  facts  as  stated  supra^ 
and  prayed  that  the  bonds  be  declared  ultra  vires  and  void, 
and  tliat  the  Farmers'  Loan  and  Tnist  Company  be  required 
to  execute  a  release  of  the  trust  deed.  Plain tiflfs  in  error 
answered  the  bill  upon  the  merits,  and  neither  they  nor  any  of 
the  defendants  to  the  bill  raised  any  question,  either  by  de- 
murrer, plea  or  otherwise  as  to  the  capacity  in  which  com- 
plainants brought  suit  as  stockholders  in  the  corporation. 
Upon  final  hearing  upon  the  pleadings  and  proofs,  the  court 
found  the  facts  as  above  recited  and  granted  the  relief  as 
])rayed  for  in  the  bill  of  complainants,  from  which  decree  this 
writ  of  error  is  prosecuted. 

Mr.  Georgb  W.  Smith,  for  plaintiffs  in  error. 

There  was  a  sufficient  consideration  for  the  bonds.  They 
were  delivered  in  satisfaction  of  certain  debts  of  other  com- 
panies. The  company  was  the  judge  as  to  whether  or  not 
this  would  operate  for  its  benefit  Its  answer  shows  that  it 
expected  to  be  benefited. 

The  finding  that  the  bonds  were  not  used  in  the  construction, 
equipmentor  operation  of  the  railroad  does  not  establish  a  want 
of  consideration.     P.  &  S.  R  K.  Co.  y.  Thomas,  103  111.  187. 
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The  Circuit  Court  of  Cook  County,  in  a  cause  to  which  the 
raih'oad  company  was  a  party,  had  determined  the  bonds 
to  be  valid  and  lawfully  outstanding.  This  was  sufficient  to 
oust  the  jurisdiction.  Wells  on  Jurisdiction,  Sees.  156-159  ; 
Whitney  y.  Stevens,  97  III.  482  ;  Mail  v.  Maxwell,  107111.  554; 
C.  &  Gt  W.  R  E.  Co.  V.  Peck,  112  111.  408. 

As  a  decree  against  non-residents,  brought  in  by  publication, 
it  was  inoperative  and  therefore  improper.  Pennoyer  v.  Xeif, 
95  U.  S.  714;  St.  Clair  v.  Cox,  106  U.  S.  350;  Pana  v.  Bow- 
ler, 107  TJ.  S.  529. 

The  bill  did  not  allege  a  case  of  equitable  cognizance.  It 
was  not  a  bill  to  restrain  the  issue  of  bonds  nor  to  coin  j  el 
officers  or  directors  to  reimburse  the  railroad  company.  It 
was  not  a  bill  in  the  interest  of  or  by  the  corporation  to  com- 
pel the  restoration  of  assets  which  had  been  sequestered  or 
squandered. 

It  was  a  bill  directed  against  bondholders  which  the  corpora- 
tion did  not  approve,  but  to  which  it  submitted.  It  sought  to 
wrest  from  them  their  property.  It  was  without  precedent, 
and  destitute  of  principle.  Morawetz  on  Corporations,  Sec. 
383,  et  seq,;  3  Pomeroy  Eq.  Jur.,  Sec.  1088.  et  seq,;  Gray  v.  * 
Lewis,  L.  R  8,  Ch.  App.  1035 ;  Eussell  v.  Wakefield,  L.  R.  20, 
Eq.  479  ;  Hawes  v.  Oakland,  104  U.  S.  450 ;  Detroit  v.  Deane, 
106  TJ.  'S.  537  ;  Brown  v.  Boston  Tlieatre,  104  Mass.  378. 

Defendants  in  error  purchased  stock  eleven  years  after  the 
bonds  were  issued.  They  desired  to  obtain  further  subscrip- 
tions. How  much  they  paid,  what  amount  of  stock  they  held, 
what  proportion  it  bore  to  the  whole  issued,  they  do  not  dis- 
close. 

They  did  not  apply  to  the  directors  to  file  a^  bill,  nor  did 
they  call  a  meeting  of  stockholders.  If  stockholders  had  met 
it  is  to  be  presumed  that  the  defendants  in  error  would  have 
been  out-voted  and  the  bill  would  not  have  been  authorized. 

Messrs.  J.  L.  High,  E  F.  Bull  and  D.  S.  Wego,  for  defend- 
ants in  error. 

Equity  has  jurisdiction  at  the  suit  of  a  single  stockholder  to 
prevent  the  misapplication  of  the  funds  or  credit  of  a  corpora- 
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tion  by  its  officers  or  agents,  and  to  afford  relief  if  such  fraud- 
ulent misappropriation  has  already  been  consummated.  3  Poni- 
eroy's  Equity,  10;  "Wood's  Railway  Law,  Sec.  63;  Robinson  v. 
Smith,  3  Paige,  222;  Dodge  v.  Woolsey,  18  How.  241;  Col- 
man  V.  Eastern  Counties  R.  Co.,  10  Beav.  1;  Salomons  v.  La- 
ing,  12  Beav.  377 ;  Hazard  v.  Durant,  11  R.  I.  195 ;  March  v. 
Eastern  R.  R.  Co.,  40  N.  H.  648 ;  Bliss  v.  Anderson,  31  A'a. 
613. 

Independent  of  the  jurisdiction  npon  the  ground  above  sug- 
gested for  the  prevention  of  a  fraud  upon  the  rights  of  stock- 
holders, the  court  had  jurisdiction  to  release  the  trust  deed  as 
a  cloud  upon  the  title  of  the  railroad  company.  Revised 
Statutes,  Chap.  22,  Sec.  50. 

And  the  court  having  acquired  jurisdiction  for  that  purpose, 
it  may  properly  retain  jurisdiction,  and  afford  complete  relief 
between  the  ])arties,  by  decreeing  the  bonds  to  be  void  as 
against  the  railroad  company,  although  such  "defense  might 
have  been  interposed  by  the  company  in  an  action  at  law  upon 
the  bonds.     Pool  v.. Docker,  92  III.  501. 

Even  if  a  complete  remedy  could  be  had  at  law,  the  objec- 
tion should  have  been  taken  in  Immie^  and  is  waived  by  an- 
swering to  the  merits.  Darby  v.  Dixon,  4  111.  App.  187;  Chi- 
cago Tlieological  Seminary  v.  Gage,  103  HI.  175;  Whittington 
V.  Rosa,  8  111.  App.  234. 

Defendants  in  error  are  not  entitled  to  the  presumption 
of  honafide  ownership  of  the  bonds  by  reason  of  their  posses- 
sion, since  the  court  finds  by  the  decree  that  the  bonds  were 
illegally  and  fraudulently  delivered  in  the  first  instance,  with- 
out consideration,  and  in  payment  of  the  indebtedness  of  other 
corporations.  The  decree  also  finds  that  the  parties  receiving 
the  bonds,  and  the  present  holders,  including  plaintiffs  in  error, 
received  them  with  full  knowledge  of  these  facts;  and  in  the 
absence  of  any  proof  that  plaintiffs  in  error  paid  value  for  their 
bonds,  no  presumption  can  be  indulged  in  their  behalf,  the 
court  having  expressly  found  that  they  received  their  bonds 
with  full  notice  of  their  illegality  and  want  of  consideration. 
Smith  V.  Sac  County,  11  Wall.  139,  and  authorities  cited. 
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The  case  of  Peck  v.  The  Chicago  and  Great  Western  Kail- 
road  Land  Company,  112  III.  408,  is  not  res  judicata  upon  the 
issues  presented  in  this  action.  To  entitle  a  former  judgment 
to  be  pleaded  as  res  judicata  in  bar  of  a  subsequent  action 
there  most  be  an  absolute  identity  of  the  subject-matter,  of  the 
parties,  of  the  cause  of  action  and  of  the  purpose  or  object 
sought  The  subject-matter  of  the  prior  action  was  the  indebt- 
edness of  the  improvement  company,  the  water  and  gas  com- 
pany and  the  land  company ;  the  cause  of  action  was  the  deed 
of  trust  executed  by  the  land  company  to  Jewett ;  tlie  purport 
or  object  of  the  action  was  the  enforcement  of  that  deed  of 
trust  by  a  decree  of  foreclosure.  Neither  the  subject-matter, 
the  cause  of  action,  nor  the  purpose  sought  in  that  litigation 
were  identical  with  the  subject-matter,  the  cause  of  action  or 
the  purpose  sought  in  the  case  at  bar.  Freeman  on  Judg- 
ments, Sec.  252;  Bigelow  on  Estoppel,  22  ;  Aspden  v.  Nixou, 
4  How.  467;  Miller  v.  McManis,  67  111.  126;  Hanna  v.  Reed, 
102  HI.  596  ;  Packet  Co.  v.  Sickles,  24  How.  333;  Packet  Co. 
V.  Sickles,  5  Wall.  580;  Cleaton  v.  Chambliss,  6  Eand.  86. 

The  right  of  action  of  a  stockhi)ldor  to  obtain  relief  against 
a  fraudulent  misappropriation  by  the  officer  of  the  corporation 
of  its  funds  or  securities,  is  not  affected  by.  the  fact  that  he 
purchased  his  stock  after  the  commission  of  the  fraud  which 
he  seeks  to  redress.  Young  v.  Drake,  8  Hun,  61 ;  Ramsey  v. 
Erie  R  R.  Co.,  8  Ab.  Pr.  N.  S.  174;  S.  a  Sub.  Nom.  Ram- 
sey  V.  Gould,  57  Barb.  398. 

Plaintiffs  in  error  can  not  be  heard  to  complain  as  to  the 
effect  of  the  decree  upon  non-resident  bondholders  served  by 
publication.  Having  answered  upon  the  merits  they  can  only 
be  heard  as  to  such  errors  as  are  personal  to  themselves. 
Welch  v.  Post,  99  111.  471 ;  Town  of  Virden  v.  Needles,  98 
111.  366  ;  Henrickson  v.  Van  Winkle,  21  111.  274 ;  Horner  v. 
Zimmerman,  45  111.  14 ;  Short  v.  Raub,  81  HI.  509. 

Welch,  J.  The  first  question  presented  for  our  consider- 
ation by  the  assignment  of  errors  is,  that  "  The  court  erred  in 
not  finding  that  there  was  an  adequate  remedy  at  law,  and  in 
not  dismissing  the  bill  for  want  of  jurisdiction." 

ToL-XXII   7 
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The  instrnmeuts  sought  to  be  canceled  and  released  by  the ' 
bill  in  this  case  were  regular  upon  their  face,  and  their  invalid- 
ity depended  solely  upon  extrinsic  evidence.  In  such  a  case, 
as  said  by  McAllister,  J.,  in  Field  v.  Herrick,  5  HI.  App.  54, 
"Although  the  question  whether  equil;y  would  take  jurisdic- 
tion to  decree  the  delivering  up  of  written  instruments  void 
upon  their  face  was  at  one  time  involved  in  considerable 
doubt,  yet  so  far  as  an  investigation  has  extt:nded,  none  of  the 
courts  that  doubted  or  denied  it  in  the  case  just  stated,  ever 
expressed  any  doubt  of  it  in  a  case  where  the  ground  upon 
which  it  was  based  was  required  to  be  established  by  extrinsic 
evidence."  In  such  a  case,  as  we  understand  the  decisions,  it 
has  been  universally  conceded.  PeirsOll  v.  Elliott,  6  Pet.  98 ; 
Hamilton  v.  Cnmmings,  1  Johns.  Ch.  517.  In  the  last  case 
Chancellor  Kent  says:  "I  am  inclined  to  think  that  the 
weight  of  authority  and  the  reason  of  the  thing  are  equally  in 
favor  of  the  jurisdiction  of  the  court  whether  the  instrument 
is  or  is  not  void  at  law,  or  whether  it  be  void  for  matters  ap- 
pearing on  its  face,  or  from  proof  taken  in  the  cause  that  these 
assumed  distinctions  are  not  well  founded."  Even  concedinej 
that  there  was  an  adequate  remedy  at  law,  the  objection 
comes  too  late.  This  court  by  Pillsbury,  P.  J.,  in  111.  App.  187, 
Darby  v.  Dixon,  said :  "  It  is  insisted  that  the  plaintiff  in 
error  had  an  adequate  remedy  at  law  and  he  can  not  therefore 
maintain  this  bill.  *  *•  *  If  defendant  in  error  desires  to 
rely  upon  this  point  he  should  have  abided  by  his  demurrer 
to  the  bill  and  not  answered  over  to  the  merits."  In  Stout  et 
al.  V.  Cook,  41  111.  447,  it  is  said  that  "  If  a  defendant  in 
chancery  answers  and  submits  to  the  jurisdiction  of  the  court 
it  is  too  late  for  him  to  object  that  the  complainant  had  an 
adequate  remedy  at  law."  So  in  Magee  v.  Magee,  51  111.  503, 
the  court  say  :  "  The  objection  should  have  been  interjwsed 
before  the  answer  was  tiled  and  comes  too  late  on  error,  al- 
though the  remedy  may  have  been  complete  at  law."  Chicago 
Theological  Seminary  v.  Gage,  103  111.  175,  announces  the 
same  rule. 

The  plaintiflPs  in  error  filed  their  answer  in  this  case  and 
submitted  theii*  cause  upon  its  merits.     It  is  now  too  late  for 
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them  to  object  that  the  defendant  in  error  had  an  adequate 
remedy  at  law- 
It  is  also  insisted  by  counsel  for  plaintiffs  in  error  that  if 
any  party  could  have  maintained  a  bill  of  this  nature  it  was 
the  corporation.  No  other  could  be  complainant.  In  support 
of  this  view  we  are  referred  to  Morawetz  on  Private  Corpora- 
tions, Sec.  383:  "It  is  a  general  rule  founded  on  conven- 
ience that  in  case  a  trustee  represents  numerous  beneficiaries, 
no  portit»n  of  these  beneficiaries  can  apply  to  a  court.of  equity 
for  the  protection  of  the  trust  until  the  tnistee  has  refused  or 
neglected  to  take  the  necessary  steps  to  protect  it  on  their 
behalf.  This"  rule  applies  with  much  force  to  the  trust  be- 
tween a  corporation  and  its  stockholders."  It  may  therefore 
be  stated  as  a  rule,  *'  that  the  redress  for  an  injury  to  a  corpo- 
ration should  be  obtained  by  the  corporation  itself  through  its 
regularly  appointed  agents,  and  it  is  only  wiien  the  corporation 
is  disabled  from  proceeding  on  its  own  behalf  by  reason  of 
the  misconduct  or  failure  of  its  agents,  that  the  stockholders 
may  themselves  proceed  in  chancery  for  the  protection  of 
their  equitable  rights."  Sec.  384 :  "A  court  of  equity  can 
not  interfere  with  the  management  of  a  corporation  unless  it 
be  alleged  and  proven  that  no  agent  of  the  corporation  having 
the  requisite  authority  is  willins:  and  able  to  act  on  its  own 
behalf.  *  *  *  And  even  where  the  directore  or  ordinary 
managing  officers  of  a  corporation  are  at  fault  it  does  not 
necessarily  follow  that  the  corporation  is  disabled  from  pro- 
curing justice  for  itself.  For  the  majority  of  stockholders  in 
corporate  meetings  have  supreme  authority  under  the  charter 
to  manage  the  corporate  affairs,  and  whenever  it  is  possible  to 
obtain  justice  to  the  corporation  by  calling  a  stockholders' 
meeting  and  removing  the  offending  officers  and  selecting  new 
ones,  this  remedy  must  be  pursued."  Sec.  385  :  "  If  the 
governing  agents  of  a  corporation  are  able  to  act  on  its  own 
behalf,  a  stockholder  can  not  obtain  relief  in  equity  until  he 
has  shown  that  they  are  unwilling  to  act.  «  *  *  Hence 
it  is  ordinarily  necessary  before  a  court  of  equity  can  interfere 
with  the  management  of  a  corporation  at  the  suit  of  a  stock- 
holder to  show  that  the  directors  or  managing  officers  having 
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control  of  the  corporation  have  refused  to  act  on  its  behalf." 
Sec.  386  :  "  But  a  demand  upon  the  proper  agents  of  a  cor- 
poration and  their  refusal  to  act  are  material  only  because 
they  show  that  the  corporation  itself  is  unable  to  protect  the 
rights  of  his  members,  for  a  corporation  has  no  means  of 
acting  except  by  its  agents.  *  *  *  Thus  if  the  agents  of 
a  corporation  in  whom  the  authority  to  direct  its  legislation  is 
vested  are  themselves  guilty  of  a  wrong  against  the  corpora- 
tion, a  court  of  equity  will  interfere  at  the  suit  of  a  stock- 
holder to  protect  his  interest  in  the  corporation  without  re- 
quiring him  first  to  request  the  guilty  agents  to  proceed  in  the 
name  of  the  corporation  against  themselves." 

The  bill  in  this  case  alleges  that  "  the  Farmers'  Loan  and 
Trust  Company,  though  often  requested  so  to  do,  refused  to 
satisfy  or  release  said  trust  deed  without  an  order  of  court  first 
had  and  obtained,  declaring  said  bonds  to  be  ultra  vires  and 
void,  and  directing  and  requiring  it,  as  trustee,  to  release  the 
same.  That  the  said  railroad  company  has  been,  through  its 
president,  Emery  C.  Childs,  requested  to  file  a  bill  to  obtain 
such  an  order  but  wholly  neglects  and  refuses  so  to  do."  Tlie 
answer  of  the  railroad  company  admits  this  allegation  and  the 
decree  finds  that  the  Farmers'  Loan  and  Trust  Company  had 
refused,  on  request,  to  release  said  deed  of  trust  without  an 
order  of  court  first  had,  declaring  said  bonds  to  be  ultra  vires 
and  void,  requiring  the  trustee  to  release  the  same,  and  that 
the  railroad  company,  through  Childs,  its  president,  had  been 
requested  to  file  a  bill  to  obtain  such  order  but  had  wholly  neg- 
lected and  refused  so  to  do.  This  we  hold  would  authorize 
this  suit  under  the  authorities  in  Morawetz  on  Private  Corpo- 
rations, supra.  We  have  also  been  referred  to  the  case  of 
Hawes  v.  Oakland,  104  U.  S.  450,  in  which  the  court  say : 
"Since  the  decision  of  this  court  in  Dodge  v.  Woolsey,  18 
How.  331,  the  principles  of  which  have  received  more  than 
once  the  approval  of  this  court,  the  frequency  with  which  the 
most  ordinary  and  usual  chancery  remedies  are  sought  in  the 
Federal  courts  by  a  single  stockholder  of  a  corporation,  who 
possesses  the  requisite  citizenship,  in  cases  where  the  corpora- 
tion whose  rights  are  to  be  enforced  can  not  sue  in  this  coui*t, 
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eeems  to  justify  the  consideration  of  the  grounds  upon  which 
that  case  was  decided  and  of  the  just  limitation  of  the  exercise 
of  tliis  principle."     *    *     * 

"The  principle  involved  in  the  case  of  Dod^e  v.  Woolsey, 
permits  the  stockholder  in  one  of  these  corporations  to  step 
in  between  that  corporation  and  the  party  with  whom  it  has 
been  dealing,  and  institute  and  control  a  suit  in  which  the 
rights  involved  are  those  of  the  corporation,  and  the  con- 
ti-oversy  one  really  between  that  corporation,  and  the  other 
party,  each  being  entirely  capable  of  asserting  its  own  rights." 

That  principle  was  not  changed  or  modified  by  the  opinion 
in  Hawes  v.  Oakland,  supra.  In  the  case  of  Dodge  v.  Woolsey, 
18  How.  331,  the  court  say:  "It  is  now  no  longer  doubted 
either  in  England  or  the  United  States,  that  courts  of  equity 
in  both  have  a  jurisdiction  over  corporations  at  the  instance  of 
one  or  more  of  their  members,  to  apply  preventive  remedies, 
by  injunction  to  restrain  those  who  administer  them  from 
committing  acts  which  would  amount  to  a  violation  of  theu* 
charters,  or  to  prevent  any  misapplication  of  their  capitals  or 
profits,  which  result  in  lessening  the  dividends  of  the  stock- 
holders or  the  value  of  their  shares,  as  either  may  be  pro- 
tected by  the  franchises  of  a  corporation  if  the  acts  intended 
to  be  done  create  what  is  in  the  law  denominated  a  breach  of 
trust,  and  the  jurisdiction  extends  to  inquire  into  and  to 
enjoin,  as  the  case  may  require  that  to  be  done,  any  proceed- 
ing by  individuals  in  whatever  .character  they  may  profess  to 
act,  if  the  subject  of  complaint  is  the  immediate  violation  of 
a  corporate  franchise',  or  the  denial  of  a  right  growing  out  of 
it  for  which  there  is  not  an  adequate  remedy  at  law." 

Pomeroy,  in  his  Equity  Jurispnidence,  Vol.  3,  page  13,  says 
of  the  opinion  in  Kawes  v.  Oakland :  "  It  is  not  claimed,  how- 
ever, that  these  specific  and  extraordinary  allegations  are 
demanded  by  the  general  course  of  English  and  American 
decisions.  They  are  intended  to  guard  the  Federal  jurisdiction 
from  encroachment,  and  are  prescribed  by  a  rule  of  the 
United  States  Supreme  Court  (rule  94)  for  the  purpose  of 
preventing  collusive  attempts  to  bring  causes  within  that  jmus- 
diction." 
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"  Rule  94 :  Every  bill  brought  by  one  or  more  stockhold- 
ers in  a  corporation  against  the  corporation  and  other  parties, 
founded  on  rights  which  may  properly  be  asserted  by  the  cor- 
poration, must  be  verified  by  oath,  and  must  contain  an  allega- 
tion that  the  plaintiff  was  a  stockholder  at  the  time  of  the 
transaction  of  which  he  com])1ains,  or  that  his  share  has  de- 
volved on  him  since  by  operation  of  law,  and  that  the  suit  is 
not  a  collusive  one  to  confer  on  a  court  of  the  United  States 
jurisdiction  of  a  case  of  which  it  would  not  otherwise  have 
cognizance.  It  must  also  set  forth  with  particularity  the 
efforts  of  the  plaintiff  to  secure  such  action  as  he  desires  on  the 
part  of  the  managing  directors  or  trustees,  and,  if  necessary, 
of  the  shareholders,  and  the  cause  of  his  failure  to  obtain  such 
action." 

The  reason  given  by  the  Supreme  Court  of  the  United 
States  for  the  rule  adopted  by  it  in  Hawes  v.  Oakland,  suprch 
is  wholly  inapplicable  in  this  court.  The  rule  announced  in 
Pomeroy's  Equity  Jurisprudence,  Vol.  3,  page  10,  we  regard 
as  the  sound  rule. 

"  Wherever  a  cause  of  action  exists  primarily  in  behalf  of 
the  corporation  against  directors,  officers  and  others,  for 
wrongfully  dealing  witli  corporate  property,  or  a  wrongful 
exercise  of  corporate  franchises,  so  that  the  remedy  should 
regularly  be  obtained  through  a  suit  by  and  in  the  name  of 
the  corporation,  and  the  corporation  either  actually  or  virtu- 
ally refuses  to  institute  or  prosecute  such  suit,  then,  in  order 
to  prevent  a  failure  of  justice,  an  action  may  be  brought  and 
maintained  by  a  stockholder  or  stockholders,  either  individ- 
ually or  suing  on  behalf  of  themselves  and  all  others  similarly 
situated,  against  the  wrong-doing  directors,  officers  and  other 
persons;  but  it  is  absolutely  indispensable  that  the  corpora- 
tion itself  should  be  joined  as  a  party,  usually  as  a  co-defend- 
ant." 

The  rule  here  stated  is  in  harmony  with  the  rule  in  Mora- 
wetz  on  Private  Corporations,  s^tpra^  and  Dodge  v.  Woolsey, 
supra. 

In  Coleman  v.  Eastern  Counties  R.  Co.,  10  Beavan,  1,  it 
was  said :  "Ample  powers  are  given  for  the  purpose  of  main- 
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taining  and  constructing  the  railway,  and  for  doing  all  those 
things  required  for  its  proper  use  when  made  ;  but  I  appre- 
hend that  it  has  nowhere  been  stated  that  the  railway  com- 
pany, as  such,  has  power  to  enter  into  all  sorts  of  other  trans- 
actions. Indeed,  it  has  been  very  properly  admitted  that 
railway  companies  have  no  right  to  enter  into  now  lines  of 
business  not  pointed  out  by  their  charters ;  but  it  has  been 
contended  that  they  have  a  right  to  pledge,  without  limit,  the 
funds  of  the  company  for  the  encouragement  of  other  trans- 
actions, however  vai-ious  and  extensive,  provided  the  object  of 
that  liability  is  to  increase  the  traffic  upon  the  railway,  and 
thereby  to  increase  the  profits  of  the  shareholders.  There  is, 
however,  no  authority  for  anything  of  that  kind.  *  »  * 
Do  the  powers  to  construct,  maintain  and  regulate  the  traffic, 
and  to  do  all  that  is  necessary  for  the  purpose  of  carrying  on 
and  working  the  railway,  imply  that  the  directors  are  to  be 
at  liberty  to  pledge  the  funds  of  the  company  for  a  com- 
pletely  different  transaction,  in  the  hope  that  it  may  turn  out 
a  profitable  one,  and  by  being  itself  profitable,  add  to  the 
profits  of  the  railway  company?  Certainly  there  is  nothing  in 
the  powers  given  by  this  Act  of  Parliament  which  can  author- 
ize that  It  has  been  argued  that  I  must  either  allow  that  to 
be  done,  or  that  I  must  hold  that  nothing  can  be  done  that  is 
at  all  out  of  the  exprese^  words  of  the  Act  of  Parliament  Now 
I  shall  remain  of  opinion  until  it  has  been  decided  otherwise, 
by  higher  authority,  that  this  is  not  within  the  powers  given 
bv  the  Act  of  Parliament ;  and  when  another  and  a  different 
case  is  brought  before  the  court  it  will  be  judged  of  by  the 
circumstances  which  attend  it  And  I  must  say  that  in  my 
opinion  to  pledge  the  funds  of  this  company  for  tlie  purpose  * 
of  supporting  another  company  engaged  in  a  hazardous  specu- 
lation, is  a  thing  which,  according  to  the  terms  of  this  Act 
of  Parliament,  they  have  not  a  right  to  do!'' 

Tlie  only  difference  between  that  case  and  the  one  at  bar  lies 
in  the  fact  that  in  that  case  the  relief  sought  was  to  prevent  the 
fraudulent  pledging  of  the  assets,  .while  in  the  case  at  bar  the 
credits  and  securities  had  actually  been  delivered  to  the  cred- 
itore  of  the  other  corporations  with  the  full  knowledge  of  this 
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want  of  consideration  accruing  to  the  railroad  company.  In 
the  view  we  take  of  this  cage,  in  the  light  of  the  foregoing 
authorities,  a  bill  in  the  nature  of  this  bill  can  be  maintained 
by  a  stockholder. 

It  is  also  insisted  by  counsel  for  plaintiffs  in  error,  that  the 
defendants  in  error  having  become  stockholders  after  the 
fraudulent  misappropriation  of  the  bonds  of  the  railroad  com- 
pany had  occurred,  had  no  right  to  bring  this  suit  We  do 
not  consider  the  objection  well  taken.  The  rule  on  this  sub- 
ject is  clearly  stated  in  Vol.  3,  Pomeroy's  Equity,  page  10,  as 
follows :  '*  The  stockholder  does  not  bring  such  suit  because 
his  rights  have  been  directly  violated,  or  because  the  cause  of 
action  is  his,  or  because  he  is  entitled  to  the  relief  sought;  he 
is  permitted  to  sue  in  this  manner  simply  in  order  to  set  in 
motion  the  judicial  machinery  of  the  court.  The  stockholder, 
either  individually  or  as  the  representative  of  the  class,  may 
commence  the  suit  and  may  prosecute  it  to  judgment;  but  in 
every  other  respect  the  action  is  the  ordinary  one  brought  by 
a  corporation.  It  is  maintained  directly  for  the  benefit  of  the 
corporation,  and  the  final  relief  when  obtained  belongs  to  the 
corporation  and  not  to  the  stockholder  plaintiff." 

The  same  rule  is  announced  in  Kamsey  v.  Gould,  57  Barb. 
398,  where  the  court  says  :  "  It  is  argued  by  the  defendants' 
counsel  also  that  this  suit  is  brought  in  bad  faith.  That  inas- 
much as  the  plaintiff  made  himself  the  holder  of  stock  and 
bonds  of  this  company  for  the  very  purpose  of  complaining 
that  his  rights  as  such  were  invaded,  and  with  full  knowledge 
that  the  principal  acts  of  which  he  complained  had  been  done 
when  he  made  the  purchase,  he  is  to  be  regarded  rather  as  a 
'  mover  and  promoter  of  strife  than  as  a  hona  fide  suitor,  and 
that  he  does  not  come  into  court  with  clean  hands,  as  a  familiar 
rule  of  equity  requires,  and  should  therefore  ba  dismissed.  I 
do  not  see  that  an  equity  rule  has  any  application  here,  that 
has  reference  to  the  relief  of  the  parties  in  respect  \m  the 
money  in  controversy.  If  there  is  any  abuse  of  that  relief  by 
the  plaintiff  he  does  not  come  with  clean  hands  to  enforce  the 
advantage  thus  obtained.  Here  the  complainant  has  no  in- 
equitable advantage  which  he  is  seeking  to   enforce  against 
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the  defendants.  His  baying  the  stock  and  bonds  ^vas  not 
wrong  done  them,  with  whatever  intent  it  was  done.  The 
relative  rights  of  the  parties  are  the  samo  as  if  the  suit  were 
brought  by  the  plain tiflTs  vendor.  The  intent  with  which  he 
purchased  does  not  ch  inge  the  effect  of  those  rights,  or  raise 
any  equity  respecting  them  in  favor  of  defendants.  In  regard 
to  that  his  hands  were  clean,  and  the  rule  requires  no  more. 
His  bringing  the  suit  after  having  becoras  invested  with  the 
bonds  and  stocks,  as  he  did,  is  not  bad  faith,  s^ch  as  the  courts 
will  relieve  against." 

Even  if  the  defendants  in  error,  as  stockholder,  had  not  the 
legal  capacity  to  sue,  the  rule  is  that  the  pergonal  dis-  , 
ability  to  sue,  if  apparent  upon  the  face  of  the  bill,  must 
be  raised  by  demurrer,  and  if  it  does  not  ap|)ear  on  the 
face  of  the  bill,  advantage  must  be  taken  of  it  by  a  plea  in  the 
nature  of  a  plea  in  abatement.  Mitford's  Equity  Pleadings, 
Tyler's  Edition,  245  and  318;  Story's  Equity  Pleadings,  88, 
493,  494;  1  Daniell's  Chancery  Practice,  52,  57,  84. 

There  was  in  this  case  no  demurrer  or  plea.  Answer  to 
the  merits  was  filed.  Tlie  question  of  the  capacity  to  sue 
can  not  be  raised  after  a  heai-ing  on  the  merits  or  error. 

It  is  also  insisted  by  counsel  for  plaintiffs  in  error,  that  the 
validity  of  the  bonds  authorized  to  issue  and  the  regularity 
of  their  issue  was  res  adjudlcata.  The  case  of  the  Chicago 
and  Great  Western  Railroad  Land  Company  v.  Peck,  112  111. 
4<J8,  is  referred  to  as  sustaining  this  position.  That  was  a  bill 
tiled  to  foreclose  the  Jewett  trust  deed.  The  bill  averred  that 
the  bonds  were  valid  as  against  the  land  company  and  sought 
the  foreclosure  of  the  trust  deed  upon  the  lands  of  that  com- 
pany. No  issue  of  any  kind  was  raised  by  the  pleadings  or 
otherwise,  as  to  the  validity  of  the  bonds  against  the  railroad 
company.  A  question  which  was  not  raised  by  the  pleadings, 
upon  which  no  issue  was  tendered,  in  reference  to  whicli  no 
evidence  was  adduced,  and  upon  which  the  court  did  not,  by 
its  decree,  pass,  is  not  one  which,  under  any  of  the  authorities, 
can  be  considered  r(is  adjudlcata.  The  subject-matter  and 
canse  of  action  involved  in  the  case  at  bar  was  in  no  way  in- 
volved, considered  or  adjudicated  upon  in  the  case  in  112  III. 
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9upra.  To  make  a  matter  res  adjtulicata  there  must  be  a  con- 
currence of  the  following  conditions:  Identity  in  the  thing 
sued  for,  identity  in  the  cause  of  action,  and  identity  of  persons 
and  of  parties.     Bouvier's  Law  Diet.  467.  • 

As  stated  by  Freeman  in  his  work  on  Judgments: 

let.  Identity  of  subject-matter.  2d.  Identity  of  cause  of 
action.     3d.     Identity  of  puri)ose  or  object. 

"When  the  former  adjudication  is  relied  on  as  an  answer  or 
bar  to  the  whole-  cause  of  action,  or  when  it  is  claimed  to  be 
an  answer  to  all  the  questions  involved  in  the  subsequent  ac- 
tion, then  it  must  appear  that  the  cause  of  action  and  thing 
sought  to  be  recovered  are  the  same  in  both  suits."  Ilanna  et 
al.  V.  Head  et  al.,  103  111.  696.  There  is  no  identity  between 
the  case  in  1 12  111.,  supra^  and  this,  as  to  tlie  subject-matter, 
cause  of  action,  or  relief  sought. 

The  rule  announced  in  Whitney  v.  Stevens,  97  111.  482,  and 
in  Mail  v.  Maxwell,  107  111.  554,  does  not  conflict  with  the  rule 
announced,  supra. 

It  is  also  insisted  that  there  was  no  want  of  consideration 
shown.  That  it  did  not  appear  that  the  holders  of  the  bonds 
were  not  bona  fide  holders  for  value.  The  decree  finds  that 
the  bonds  were  ultra  vires  and  void,  and  without  considera- 
tion to  the  railroad  company,  and  that  all  the  parties  to  whom 
such  bonds  were  originally  issued  were  cognizant  of  all  tlie 
facts  constituting  fraud  and  lack  of  consideration ;  tliat  the 
bonds  were  ultra  vires  in  being  delivered  for  uses  antagonistic 
to  tha  purposes  for  which  they  were  voted  by  the  directors 
of  the  company  and  for  which  the  corporation  was  by  its  char- 
ter authorized  to  use  them.  It  also  iinds  that  the  present 
holders  of  the  bonds  took  them  and  now  hold  them  with  full 
knowledge  of  all  the  facts  constituting  fraud,  want  of  consid- 
eration and  ultra  vires. 

Under  such  circumstances  how  the  claim  can  be  made  by 
the  ]>laintiffs  in  error  that  no  want  of  consideration  for  the 
bonds  or  that  they  were  not  bona  fide  holders  for  value  was 
shown,  we  are  not  able  to  perceive.  The  finding  was  clear 
and  conclusive  on  this  subject. 

It  18  also  insisted  that  non-resident  owners  of  the  bonds  ai'e 
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not  bound  bj  this  decree.  Plaintiffs  in  error  can  not  avail 
themselves  of  this  objection.  They  appeared  and  answered, 
and  are  bound  by  the  finding  of  the  court  against  them.  If 
the  others  were  not  served  it  is  for  them  to  complain.  Hen- 
rickson  v.  Van  Winkle,  21  III.  274.  **  The  error  would  be  per- 
sonal to  them,  with  which  the  plaintiffs  in  error  have  nothing 
to  do."     Horner  v.  Zimmerman,  45  111.  14-20. 

As  to  whether  this  decree  is  operative  on  the  non  residents 
or  the  bonds  owned  bj'  them  are  within  the  jurisdiction  of  this 
court,  is  not  now  before  us,  and  we  do  not  feel  called  jipon  to 
decide  it 

It  is  also  insisted  that  the  decree  was  against  the  law  and 
the  evidence.  The  evidence  is  not  otherwise  preserved  than 
in  the  findings  in  the  deci-ee,  which  findings  we  hold  fully 
support  the  decree. 

After  a  careful  consideration  of  this  case,  we  are  of  the 
opinion  that  there  is  no  error  of  which  the  plaintiff  in  error 
can  complain. 

Decree  affii*mecL 


The  Security  Live  Stock  Insurance  Association 

V. 

A.  D.  Briggs. 

Insurance  an  Stack— Arbitration — Award  by  Majority — Action  on-- 
Agency — Evidence, 

In  an  action  on  an  award  arisingrtipon  a  policy  of  insurance  on  stock,  it  is 
held:  That  the  evidence  sustains  the  agent's  authority  to  bind  the  company 
by  arbitration:  that  the  calling  of  a  fifth  arbitrator,  where  the  others  could 
not  agree,  amounts  to  a  consent  to  an  award  by  a  majority;  and  that  certain 
evidence  as  to  the  age  and  value  of  the  mare  insured  was  properly  excluded. 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circuit  Court  of  Knox  County;  tlie  Hon. 
John  J.  Glenn,  Judge,  presiding. 
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Statement  by  Welch,  J.  Tliis  was  a  suit  brought  by  appellee 
against  the  appellant  before  a  Justice  of  the  Peace  in  which  the 
appellee  recovered  a  judgment  and  the  appellant  appealed  to 
th^  Circuit  Court  On  the  trial  in  the  Circuit  Court  appellee  re- 
covered a  judgment  from  which  the  appeal  to  this  court  is  taken. 
Appellee  held  a  policy  of  insurance  issued  by  the  appellant 
to  him  insuring  certain  of  his  stock.  Among  the  stock  thas 
insured  was  a  mare  which  had  died.  Appellee  presented  hie 
claim  against  the  appellant  for  the  value  of  the  mare.  Thomas 
Junk  was  the  agent  of  the  appellant  to  whom  the  appellee 
made  application  for  insurance.  Junk  forwarded  to  the  ap- 
pellant the  application  and  the  policy  of  insurance  was  issued. 
After  the  loss  appellee  presented  to  the  appellant  his  claim  for 
the  value  of  the  mare  that  had  died.  Appellant  wrote  to  Junk 
that  he  was  willing  to  leave  the  settlement  of  the  claim  to  fair- 
minded  men  who  should  decide  the  question  as  to  loss.  An 
agreement  was  entered  into  by  appellee  and  Junk,  as  the  agent 
of  the  appellant,  as  follows: 

"  We,  the  undersigned  Live  Stock  Insurance  Company,  of 
Bloomington,  Illinois,  and  A.  D.Briggs,  of  Henderson,  Illinois, 
hereby  mutually  agree  to  submit  all  our  mattera  in  difference 
touching  the  loss  of  a  mare  insured  in  said  Live  Stock  Insur- 
ance Company,  by  said  Briggs,  to  the  award  and  determination 
of  Thomas  Hunter,  D.  P.  Riley,  D.  B.Jackson  and  James  Yard 
for  them  to  hear  and  determine  the  same,  and  make  tlieir 
award  in  writing  upon  their  determination,  which  shall  be 
binding  upon  the  respective  parties  hereto. 

Witness  our  hands,  this  3rd  day  of  October,  1885. 

A.  D.  Bbigqs,  (Seal.) 

Thos.  Junk,  (Seal.) 

Agent  for  Company." 

Two  of  the  arbitrators  named  in  the  agreement  were 
selected  by  Junk  and  two  by  appellee.  The  four  not  being 
able  to  agree,  a  fifth  arbitrator  was  called  by  the  consent  of 
Junk  and  appellee,  four  of  whom  rendered  the  following 
award : 

"We,  the  undersigned,  arbitrators  selected  by  the  Bloom- 
-'ton  Live  Stock  Insurance  Company,  on  the  one  part,  and  A, 
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D.  Briggs  on  the  other,  met  on  October  3, 1885,  for  the  pur- 
pose of  arbitrating  the  difference  between  the  parties  in 
relation  to  tlie  loss  of  a  mare  insured  with  said  company,  and 
have  determined  said  mare  to  be  worth  ninety  dollars,  and 
award  the  same  to  A.  D.  Briggs. 

(Signed)        Thos.  Hunteb, 

w.  c.  koonse, 
Jas.  E.  Yakd, 
D.  P.  Riley, 

Arbitrators." 

Jackson,  one  of  the  arbitrators,  refused  to  sign  the  award; 
Junk  forwarded  to  the  appellant  the  award.  About  two 
weeks  after  the  arbitration,  appellee  asked  Junk  if  he  had 
lieard  from  the  appellant  since  he  had  sent  it  the  result  of 
the  arbitration.  Appellee  said  if  it  did  not  pay  he  would 
sue.  Junk  then  wrote  to  appellant  asking  it  what  it  was  going 
to  do.     It  answered  it  would  pay  him  $23,  or  stand  a  suit. 

Messrs.  Williams,  Lawrence  &  Bancboft,  for  appellant. 

Mr.  Forest  F.  Cook,  for  appellee. 

"WtBLCH,  J.  In  the  view  we  take  of  this  case,  there  are 
just  two  questions  involved :  Did  Junk  have  authority  to 
bind  the  appellant  by  arbitration,  and  was  the  award  as  signed 
binding  on  the  appellant  ? 

J^lrst  Had  Junk  the  authority  to  bind  the  appellant  by 
arbitration  ?  He  was  its  agent  to  take  applications  for  insur- 
ance. They  had  written  to  him  in  regard  to  the  settlement  of 
this  loss,  and  wrote  to  him,  it  was  **  willing  to  leave  it  to  fair- 
minded  men,"  and  made  no  suggestion  so  far  as  appears  as  to  who 
the  arbitrators  should  be  or  how  they  should  be  selected  other- 
wise than  as  stated.  The  implication  would  be  that  Junk,  their 
agent  in  that  locality,  with  whom  they  were  corresponding, 
would  make  the  selection,  and  no  restrictions  were  placed  on  him. 
llie  award  was  forwarded  to  the  appellant  and  it  never  denied 
tlie  authority  of  Junk  to  submit.  Two  weeks  afterward  it  was 
written  to  again,  and  then  oflfcred  to  pay  $23,  but  even  then 
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did  not  repudiate  the  authority  its  agent  had  assumed.  Tlie 
letter  of  instructions  to  the  agent,  Jixnk,  as  to  tlie  claim  of  ap- 
pellee, is  in  its  hands  or  in  the  hands  of  its  agent,  and  it  does 
not  produce  the  letter  or  account  for  it  and  does  not  deny  the 
authority  was  given.  We  hold  that  there  was  sufficient  evi- 
dence of  authority  to  Junk  to  bind  the  appellant  by  arbitra- 
tion, and  tliat  there  was  no  error  in  admitting  in  evidence  the 
agreement  to  submit  to  arbitration. 

Second.  Was  the  award  as  signed  binding  on  the  appel- 
lant ?  It  is  insisted  by  counsel  for  appellant  that  in  order  to 
render  the  award  valid  and  binding  it  must  be  signed  by  all 
the  arbitratoi*s,  and  in  support  of  this  position  we  are  referred 
to  Morse  on  Arbitration,  162 :  "  Unless  the  statute  provide 
to  the  contrary,  the  nile  is  general  and  imperative  that  all 
the  arbitrators  must  unite  in  the  award  in  order  to  render  it 
valid."  We  find  that  the  same  author  on  the  same  page  uses 
this  language :  "  Or  unless  a  contrary  intention  of  the  parties 
can  be  clearly  and  unmistakably  gathered  from  the  submission 
and  the  attendant  facts."  The  same  author  says:  "The 
authorization  of  a  majority  to  make  a  valid  decision  need  not 
always  be  made  in  distinct  terms.  If  it  can  be  clearly  gath- 
ered from  a  necessary  implication  it  may  suffice."  If,  as  we 
have  held.  Junk  had  full  authority  to  submit  the  question  to 
arbitration,  then  lie  had  authority  to  agree  that  an  additional 
arbiti*ator  should  1)0  chosen,  and  that  the  award  of  a  number 
Iciiis  than  the  whole  should  be  taken.  The  evidence  shows 
that  tlio  four  could  not  agi-ee.  An  award  signed  by  less  than 
four  named  in  the  written  submission  would  not  be  binding. 
The  evidence  further  shows  that  when  it  was  found  that  the 
four  selected  could  not  agree,  the  j^arties  agreed  to  let  Koonse, 
a  fifth  mlin,  serve  on  the  arbitration.  The  intention  of  the 
|M\rties  is  |>erfoctly  ap]^rent,  in  calling  in  a  fifth  arbitrator ;  it 
was  that  an  award  rendered  by  the  majority  should  be  valid. 
They  already  know  that  the  four  called  could  not  agree  and 
that  no  valid  award  could  be  made  bv  them  without  the  con- 
curivnoo  of  all.  The  callinjj  in  of  the  fifth  arbitrator  was  to 
obviate  the  ditlioulty  so  that  a  valid  award  could  be  made  by 
tlie  majority  of  Uie  arbitrators.     The  conduct  of  tlie  pai'ties 
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is  clearly  within  the  rule  stated  by  Morse,  supra.  It  was  also 
shown  by  the  evidence  that  Junk  consented  to  an  award  by  a 
majority.  We  hold  as  to  the  second  point  that  the  award  was 
binding  on  appellant 

In  the  view  we  have  taken  of  this  case,  there  was  no  error 
in  excluding  the  evidence  offered  by  appellant.  The  claim  of 
appellee  being  founded  as  we  hold  on  an  award,  the  evidence 
sought  to  be  introduced  was  pertinent  to  no  issue  on  that  ques- 
tion. The  facts  having  been  found  by  the  jury  against  appel- 
lant, we  concur  in  that  iinding. 

Finding  no  erroVy  judgment  affirmed. 


City  of  Galesburg 

V. 

John  R.  Benedict. 


Municipal  Corporations — Defective  Sidewalk — Action  for  Damn  gen  for 
Personal  Injuries — Demand — Evidence — Instructions — Comparative N( gii* 
genes — Exhaustive  Review  of  Authorities — Practice. 

1.  In  an  action  against  a  municipal  corporation  to  recover  damages  for 
personal  injuries  caused  by  a  defective  sidewalk,  it  is  held:  That  the  evi- 
dence sustains  the  verdict  of  the  plaintiff;  that  the  court  properly  refused 
to  appoint  a  commission  of  physicians,  when  the  case  was  on  trial,  to  visit 
and  examine  the  plaintiff  at  his  residence;  and  that  there  was  no  serious 
error  in  the  admission  of  certain  statenjents  made  by  the  plaintiff  to  his 
physician,  or  in  granting  and  refusing  instructions. 

2.  In  an  action  of  trespass  to  recover  unliquidated  damages  it  is  not  a 
valid  objection  that  the  claim  was  not  presented  for  payment  before  the 
commencement  of  the  suit. 

3.  Upon  an  exhaustive  review  of  the  authorities  this  court  holds  that,  in 
actions  for  damages  for  personal  injuries,  it  is  discretionary  with  the  trial 
court  whether  to  give  or  to  refuse  an  instruction  on  the  question  of  com- 
parative negligence. 

[Opinion  filed  December  11, 1886.] 

Appeal  from  the  Circuit  Col  t  of  Knox  County;  the  Hon. 
John  J.  Glenn,  Judge,  presiding. 
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Statement  by  Lacet,  J.  This  was  a  suit  in  tresjiass  com- 
menced by  appellee  December  31,  18S5,  in  the  Circuit  Court.  ^ 
alleging  that  on  the  2d  day  of  July,  1885,  the  appellant  had 
control  of  a  public  sidewalk  on  the  east  side  of  West  Street, 
and  wrongfully  suffered  the  same  to  become  dangerous,  and 
that  the  appellee  while  using  due  care,  tripped  on  a  loose 
board,  fell  and  became  greatly  injured  and  damaged  in  conse- 
quence in  the  sum  of  $5,000.  Tliere  was  the  plea  of  the  gen- 
eral issue  filed  on  trial  by  the  court  and  jury,  February  12, 
18S6,  the  jury  finding  verdict  for  the  appellee  in  the  sum  of 
§1,250,  on  which  verdict  the  court  rendered  judgment  from 
which  the  appellant  takes  this  appeal. 

Mr.  Fletcheb  Carnet,  for  appellant 

The  plaintiff  passed  over  the  walk  where  the  mjury  oc- 
curred six  times  each  day.  If  he  had  notice  of  its  bad  con- 
dition and  walked  over  it  in  the  night,  as  he  would  over  a  good 
walk,  he  could  not  recover.  • 

If  the  walk  was  not  in  a  condition  so  that  he,  in  the  use  of 
reasonable  care,  should  be  chargeable  with  notice,  then  it  could 
not  be  said  that  the  city  was  chargeable  with  notice.  If  it  was 
in  condition  to  charge  the  city  with  constructive  notice,  then 
certainlylie,  passing  over  it  six  times  a  day,  would  be  charge- 
able with  constructive  notice;  yes,  more;  with  actual  notice. 
It  is  nonsense  to  say,  under  such  evidence,  that  the  city  was 
guilty  of  ta  want  of  reasonable  care,  and  at  the  same  time  plaint- 
iff was  not  guilty  of  some  negligence. 

From  the  evidence  in  this  case  there  can  be  no  question  that 
if  defendant  was  guilty  of  .negligence  in  allowing  the  walk  to 
remain  out  of  repair,  then,  plaintiff  passing  over  the  walk  six 
times  a  day,  must  be  guilty  of  negligence  also.  It  was  for  the 
jury  to  determine,  under  proper  instructions  as  to  the  law, 
whether  that  of  the  city,  if  any,  was  gross  as  compared  witli 
that  of  plaintiff.     C.  &  A.  E.  R  Co.  v.  Bonifield,  104  111.  223. 

If  a  plaintiff  is  entitled  to  have  a  jury  instructed  that,  even 
if  he  is  guilty  of  slight  negligence,  lie  can  recover  if  defend- 
ant is  guilty  of  gross  negligence  compared  with  that  of  plaint- 
iff, then  the  defendant  is  equally  entitled  to  have  the  jury 
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instructed  that  if  plaintiff  is  guilty  of  even  slight  negligence 
he  can  not  recover  unless  the  defendant  is  guilty  of  gross 
negligence  as  compared  with  his. 

In  this  case  the  jury  were  enirely  uninstrncted  as  to  the  rule 
of  comparative  negligence;  and,  nninstructed,  what  would  be 
more  natural  for  a  jury  than  to  apply  the  general  rule  as  to 
other  matters  in  civil  cases,  i,  «.,  that  of  preponderance.  Then 
a  mere  preponderance  of  negligence  on  the  part  of  the  city, 
a|)pearing  from  the  evidence,  would  cause  them  to  find  for 
plaintiff.  "Where  both  parties  have  been  guilty  of  negli- 
gence, this  court  has  never  held  that  the  mere  preponderance 
against  defendant  will  render  him  liable." ,  C.  &  N.  W.  JX'y 
Co.  V.  Dimick,  96  HI.  42. 

Messrs.  McKbnzie  &  Calkins,  for  appellee. 

Lacby,  J.  The  appellant  objects  to  the  verdict  because  it 
was  contrary  to  the  weight  of  the  evidence  and  that  the  codrt 
erred  in  not  appointing  proper  and  competent  physicians  on 
its  motion, to  visit  the  appellee  at  his  residence,  four  blocks  away 
from  the  court  house,  where  the  trial  was  progressing,  to  ex- 
auiine  him,  and  after  a  proper  examination  by  such  })hysicians9 
to  testify  in  the  case.  It  is  further  objected  that  the  court 
allowed  Dr.  Cooper  to  testify  as  to  what  appellee  had  told  him, 
as  follows :  "  Mr.  Benedict  stated  that  he  had  fallen  down  and 
injured  his  shoulder  and  head  'again;'  by  and  by  these  to  some 
extent  subsided,  but  he  still  complained  of  those  pains."  It  is 
also  insisted  by  appellant  that  the  appellee's  first  and  third  in- 
Btnictions  and  appellant's  ninth  refused  instruction,  as  given, 
were  error,  and  also  that  the  court  particularly  erred  in  refus- 
ing to  give  appellant's  offered  eighth  instruction  on  the  ques- 
tion of  comparative  negligence. 

As  this  point  is  particularly  insisted  on,  we  will  copy  it  in 
full;  it  is:  "That  if  the  jury  believed  from  the  evidence  that 
the  plaintiff,  at  the  time  he  received  his  injury,  was  guilty  of 
even  slight  negligence  contributing  to  the  injury,  then  he  can 
not  recover  in  this  suit  unless  the  evidence  shows  the  citv  to 
have  been   guilty  of  gross  negligence  as  comj)ared  with  his 

Vol.  XXI 1  8 
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contributing  to  the  injury;  un'ess  the  evidence  so  shows,  you 
will  find  a  verdict  for  the  defendant." 

The  above  are  the  on'y  objections  urged  by  the  appellant^s 
counsel  for  reversal. 

As  to  the  points  made  that  the  evidence  fails  to  sustain  the 
verdict,  we  must  say  that  we  Iiave  carefully  examined  the 
record  and  the  points  as  to  the  condition  of  the  sidewalk  at  and 
for  some  time  prior  to  the  injury,  and  appellee's  care  to  prevent 
accident,  also  as  to  appellee's  injuries,  and  we  are  satisfied  that 
the  evidence  fnlly  sustained  the  verdict.  The  walk  on  which 
the  injury  occurred  for  some  weeks,  and  probably  much  longer, 
was  in  a  general,  dilapidated  condition,  the  boards  loose  and 
gone  and  stringers  rotten,  and  the  time  was  sufficient,  so  that 
the  city  must  be  held  to  have  had  notice.  The  evidence  as  to 
the  injuries  was  sufficient  to  sustain  the  verdict  on  that  point 

We  do  not  think  the  court  erred  in  refusing  to  appoint  a 
commission  of  physicians  to  examine  appellee.  There  was 
nothing  in  the  evidence  or  the  circumstances  that  justified  it, 
and  there  was  no  affi^davit  showing  that  appellee  had  been 
feigning  an  injury  he  had  not  received;  besides,  the  motion  was 
made  while  the  case  was  on  trial  and  appellee  had  produced 
all  his  evidence.  Even  if  such  action  on  the  part  of  the 
court  was  proper  at  any  time,  we  think  under  the  circum- 
stances it  was  not  required  at  the  time  when  the  motion 
was  made. 

The  ninth  instruction  of  appellant,  to  the  eflfect  that  if 
appellee  had  not  presented  his  c^aim  to  the  city  treasurer 
for  payment  ho  can  not  recover,  was  properly  refused.  This 
was  a  suit  to  recover  unliquidated  damages  in  an  action  of 
trespass  and  need  not  be  presented,  prior  to  suit,  or  even  de- 
mand made. 

Upon  examination  of  appellee's  first  instruction  we  find  it  in 
the  proper  form,  not  obnoxious  to  the  criticism  made  on  it  by 
counsel  for  appellants. 

We  see  no  serious  error  in  the  admission  of  the  evidence 
objected  to.  What  appellee  said  in  regard  to  how  he  felt  was 
probably  not  proper ;  but  no  injury  could  result  from  that,  as 
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the  manner  of  tbe  fall  was  clearly  proven  by  other  evidence. 
The  rest  of  it  was  a  mere  expression  of  his  sensations  of  pain 
and  was  proper  original  evidence  and  of  a  class  always  admis- 
sible. 

We  find  no  fanlt  with  the  third  of  appellee's  given  instruc- 
tions, or  second,  as  it  is  marked  in  the  abstract.  Although  the 
tirst  part  of  it  starts  out  with  the  statement  that  it  was  the 
duty  of  appellant  to  keep  the  sidewalk  reasonably  safe,  secure 
etc,  instead  of,  it  was  its  duty  to  use  reasonable  care,  etc., 
while  it  was  not  strictly  accurate  as  stated,  we  think,  taking  it 
with  what  follows,  it  conld  not  mislead  in  this  particular;  for 
it  will  be  observed  such  was  its  duty  if  appellant  had  notice  of 
the  defects;  and  the  last  part  of  the  instruction  provides  that 
if  it  had  notice  its  duty  was  to  repair  it,  which  sufficiently 
explained  the  meaning  of  the  instruction.  We  can  not  see 
tliat  any  fact  was  assumed  as  proven  by  the  instruction. 

We  come  now  to  consider  the  refusal  to  give  the  eighth  in- 
struction. Great  confusion  has  existed  in  this  State  upon  the 
subject  of  the  law  of  negligence  as  applied  in  suits  to  recover 
damages  for  injuries  received  on  account  of  the  negligence  of 
the  defendants.  Under  the  law  there  are  duties  and  obliga- 
tions resting  upon  each  party  as  regards  care  and  diligence  be- 
fore a  recovery  can  be  had  on  one  side  or  prevented  on  the 
other.  It  is  very  important  that  the  law  should  be  clearly  un- 
deretood  so  that  it  may  be  easily  and  uniformly  administered 
in  the  courts,  delay  prevented  and  certainty  established. 

Lawyers  and  judges  throughout  the  States  have  differed 
widely,  and  the  perplexing  questions  can  scarcely  be  said 
to  be  yet  fully  settled,  though  much  more  clearly  so  than 
heretofore,  and  we  anticipate  that  substantial  agreement  and 
clear  understanding  of  the  governing  rules  will  be  soon  at- 
tained. The  differences  have  grown  out  of  the  fact  that  the 
early  judges  of  the  Supreme  Court  attempted  to  lay  down  two 
distinct  rules  of  the  law  of  negligence,  neither  of  which  was  at 
first  very  clearly  defined.  The  profession  was  not  fully  able 
to  understand  them,  and  especially  with  reference  to  their  iso- 
lation to  each  other,  and  a  question  has  arisen  whether  the 
early  judges  fairly  understood  them  themselves,  in  all  their 
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bearing,  as  they  kept  changing,  defining  and  re-defining  them 
to  meet  new  questions  as  they  arose.  An  examination  of  the 
various  early  opinions  of  the  court  on  the  subject  will  clearly 
reveal  what  is  here  meant.  The  judges  were  able  men,  and 
the  questions  new  and  not  easily  understood;  and  probably  no 
;judge  could  have  succeeded  better.  No  confusion  could  have 
arisen  if  only  one  rule  of  negligence  had  been  adopted  to 
govern  the  rights  of  tliose  receiving  the  injuries,  as  well  as 
those  who  caused  them.  In  most  States  of  the  Union  and  in 
the  United  States  Court,  but  one  uniform  rule  governs.  Steam- 
boat New  World  et  al.  v.  King,  16  Howard,  469.  The  two 
rules  adopted  might,  or  might  not,  be  in  conflict  with  each 
other,  depending  upon  the  interpretation  put  upon  them. 
Unless  this  could  have  been  clearly  understood  originally,  and 
the  boundary  lines  of  each  clearly  marked,  inevitable  confusion 
must  follow,  as,  in  fact,  it  did.  It  will  be  oiir  pains  to  show 
how  thepe  rules  affect  each  other  at  present,  as  interpreted  by 
the  later  in  connection  with  tlie  earlier  decisions.  It  may 
be  proper  to  state,  that  the  two  rnles  may  be  looked  on  as  one 
general  rule  with  an  exception,  as  has  been  held  by  at  least 
one  of  the  judges,  the  late  Judge  Dickey,  in  Stratton  v. 
The  Cen.  C.  H.  R  W.  Co.,  95  IlL  25.  We  prefer,  however, 
to  state  it  as  two  rules,  as  it  is  doubtful  whether  it  is  an 
exception  or  two  distinct  rules.  We  can  examine  the  question 
better  by  regarding  the  rules   apart. 

The  rules  referred  to  are  as  follows : 

First,  An  injured  party,  as  an  absolute  legal  right  with- 
out invoking  the  aid  of  any  other  rule  of  law,  is  entitled  to 
recover  damages  from  any  person  causing  injury  whereby 
damage  results  to  his  person  or  property,  provided  he  legally 
establishes  the  following  facts:  1.  That  at  the  time  of  re- 
ceiving such  injury  he  was  in  the  exorcise  of  ordinary  care.  2. 
That  the  party  causing  the  injury  was  not  at  the  time  of  the 
injury  in  the  exercise  of  ordinary  care.  3.  That  such  injury 
was  the  result  of  the  latter's  negligence.  4.  If  such  injured 
party  was  at  the  time  exercising  any  degree  of  care,  less  than 
ordinary  care,  or  was  grossly  negligent,  which  is  the  same  in 
law,  he  is  absolutely  baiTcd  from  recovering,  unless  the  party 
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inflicting  tlie  injury  does  so  wrongfully,  or  his  negligence  is 
60  outrageous  as  to  amount  to  willfulness. 

Second  In  the  above  case  th«  injured  party  may  recover 
if  he  was  only  slightly  negligent,  and  the  injuring  party  was 
grossly  negligent,  and  such  negligence  has  the  relation  of 
slight  and  gross  in  comparison  with  each  other 

The  above  last  mentioned  rule  originated  with  Judge 
Breese  in  the  case  of  G.  &  C.  U.  R.  R.  Co.  v.  Jacobs,  20  111. 
478.  Judge  Breese  says  in  reference  to  the  doctrine,  after 
referring  to  some  cases  which  he  says  are  leading  cases  in 
England  and  in  the  States  of  the  Union,  and  says:  "Al- 
tliough  the  cases  do  not  distinctly  avow  this  doctrine  in  terms, 
there  is  a  vein  of  it  v^rj  perceptible  running  through  very 
many  of  them,  as,  where  there  are  faults  on  both  sides,  the 
plaintiff  shall  recover,  his  fault  being  to  be  measurer*  by 
defendant's  negligence,  the  plaintiff  n-  ed  not  be  wholly  with- 
out fault,  etc."  This,  then,  was  the  origin  of  the  doctrine  of 
comparative  negligence  and  was  not  based  on  express  author- 
ity, but  on  "  a  v^in." 

The  same  doctrine  was  announced  in  numerous  other  case?, 
and  among  them  the  C.  &  A.  R.  R.  Co.  v.  Gretzner,  46  111. 
75,  by  Judge  Breese,  in  which  it  was  held,  after  citing  other 
cases  in  support,  that  the  doctrine  was  established.  In  C.  & 
N.  "W.  R  R.  Co.  V.  Sweeney,  52  LI.  325,  the  doctrine  was 
re-asserted  by  Breese.  And  finally  in  the  case  of  T.  W.  &  W. 
R'y  Co.  V.  McGinnis,  7.1  111.  346,  Judge  Walker  passed  on  the 
question  again.  He  says :  "  The  settled  rule  of  law  in  this 
court  on  the  question  of  negligent  is  that,  though  a  plaintiff 
may  be  guilty  of  negligence  which  may  hav**  contributed  to 
the  injury,  he  may  still  recover  If  his  negligence  is  slight,  and 
that  of  the  defendant  gross,  as  compared  with  that  of  plaintiff. 
The  rule  is  no  doubt  a  modification  of  the  language  of  the 
earlier  decisions  of  this  court,  although  not  a  materia  modi- 
fication of  the  common  law  principle.  Where  courts  state 
the  rule  differently,  they  hold  that  where  the  negligence  of 
the  plaintiff  is  slight  and  that  of  the  defendant  gross,  the 
plaintiff's  negligence  did  not  contribute  materially  to  the 
injury."    Those  are  Judge  Walker's  statements,  but  it  may 
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be  remarked  in  this  connection,  that  in  some  States  it  is  held 
that  if  the  negligence  of  plaintiflE  contributes  to  the  injury  in 
any  degree,  he  can  not  recover,  and  thip  rule  was  no  doubt 
adapted  in  such  cases  of  gross  negligence  on  the  part  of  the 
defendant  in  order  to  obviate  hardship  by  not  charging  up 
such  negligence  to  the  public.  In  our  State,  the  plaintiff  is 
only  bound  to  use  ordinary  care,  and  may  be  guilty,  without 
damage  to  himself,  of  any  negligence  consistent  with  such 
requirements. 

But  one  thing  remarkable  about  this  doctrine  of  compara- 
tive negligence  is,  that  in  none  of  the  opinions,  so  far  as  we 
have  been  able  to  discover,  was  any  question  ever  directly 
raised  that  required  the  court  to  compare  the  doctrine  of  com- 
parative negligence  and  ascertain  how  it  could  exist  or  what 
possible  use  it  had,  when  compared  and  regulated  by  the  first 
rule  which  we  have  above  set  forth,  until  the  case  of  Stratton 
V.  Cent.  City  Horse  K'y  Co.,  95  111.  25,  arose.  In  that  case 
the  question  came  up  before  tlie  court  on  the  appellee's  elev- 
enth instruction,  which  was  that  "  it  was  an  essential  element 
to  the  right  of  action  that  the  appellant  showed  that  he  was 
in  the  exercise  of  ordinary  care."  The  argument  against  that 
instruction  was  formulated  in  this  wise:  The  instruction  "is 
also  a  violation  of  the  rule  of  comparative  negligence."  "Ap- 
pellant might  recover,  though  he  failed  in  some  respects  to 
exercise  ordinary  care,  if  his  neglect  in  doing  so,  wlien  com 
pared  with  appellee's  negligence,  bore  the  relation  of  slight  to 
gross."  This  argument  was  supported  by  the  citation  of 
twenty-one  Illinois  Supreme  Court  cases,  all  passing  in  one 
way  and  another  on  the  subject  of  comparative  negligence, 
commencing  with  the  Jacobs  case  and  endinsr  with  R.  E. 
I.  &  S  L.  R  R  V.  Delaney,  82  111.  198.  The  last  case  quoted 
did  not  raise  the  question  of  the  meaning  of  the  term  "  slight 
negligence,"  as  used  in  tlie  rule.  In  the  Stratton  case,  aupra^ 
the  court,  speaking  through  Judge  Dickey,  undertook  to  ex- 
plain what  it  meant  and  how  it  could  be  construed  with  refer- 
ence to  the  rule  of  ordinary  care.  The  court  says :  "To  say 
then,  that  every  failure  to  attain  the  standard  of  ordinary  care 
is  gross  negligence,  is  palpably  an  error." 
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The  court  then  held  that  the  eleventh  instruction,  which 
told  the  jury  "  that  where  tlie  plaintiflE  is  injured  from  want 
of  ordinary  care  no  action  w^ill  lie  unless  defendant  wilfully  in- 
flicted the  injury,"  was  erroneons.  The  substance  of  the 
opinion  was  that  the  slight  negligence  spoken  of  in  the  rule 
of  comparative  negligence,  was  that  degree  less  than  ordinary 
care  and  not  amounting  to  gross  negligence. 

The  question  again  came  up  before  the  Supreme  Court  in 
the  case  of  C.  B.  &  Q.  E.  R.  Co.  v.  Johnson,  adm'r,  103  111. 
512,  where  this  part  of  an  instruction  came  up  for  a  decision 
as  to  its  correctness :  "  But  if  the  jury  believe  from  the  evi- 
dence that  Jolmson  did  not  exercise  ordinary  care,  yet  that 
Johnson's  negligence  was  slight  and  that  the  negligence  of 
the  defendant  was  gross  in  comparison  with  each  other,  then 
the  plaintiff  must  recover."  The  opinion  in  that  case  was 
written  by  Justice  Scholfield,  who  emphatically  decided  that 
the  doctrine  of  the  instruction  was  not  the  rule  of  law.  In- 
stead of  adopting  the  meaning  of  slight  negligence  as  held  by 
Judge  Dickey,  that  it  was  a  slight  falling  off  from  the  exor- 
cise of  ordinary  care,  the  court,  in  the  Johnson  case,  held  that 
the  meaning  of  the  term  "slight  negligence,"  as  used  in  the 
connection  with  comparative  negligence,  must  be  understood 
to  be  the  same  as  common  law  writers  define  it  to  be;  that  is 
slight  negligence  is  the  want  of  great  diligence,  or  only  Icsq 
diligence  than  that  of  very  careful  men.  In  connection  with  this 
definition,  the  definition  of  the  only  two  other  degrees  recog- 
nized by  law  is  given,  to  wit:  want  of  ordinary  care,  a  little 
more  negligent  than  men  ordinarily  are,  and  the  converse, 
ordinary  negligence  is — want  of  ordinary  diligence.  Gross 
negligence  is  the  want  of  slight  care — failing  in  the  lowest 
decree  of  prudence.  In  the  same  case  it  is  held  that  these  are 
the  only  decrees  of  negligence  known  to  the  law. 

With  this  definition  of  the  term  slight  negligence  as  used  in 
tbe  instruction  in  question  accepted,  it  follows  aa  a  logica' 
consequence  that  the  instruction  was  vicious  as  it  was  impos- 
sible for  the  plaintiff  not  to  be  in  want  of  ordinary  care  and  at 
the  same  time  to  be  only  slightly  negligent.  But  on  the  con- 
trary, according  to  the  definition  in  the  Stratton  case,  given  at 
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the  same  term,  the  instruction  would  have  been  proper,  for  in 
that  case  slight  negligence  would  have  rested  somewhere  be- 
tween ordinary  negligence  only,  and  gross  negligence;  the 
plaintiff  would  have  been  slightly  less  careful  than  ordinary 
men  under  the  circumstances  would  be,  and  would  have  been 
excusable  on  account  of  the  gi-oss  negligence  of  the  defendant 
in  comparison.  The  one  detinition  may  be  compared  with 
the  want  of  ordinary  care,  being  slightly  less  than  that,  while 
the  other  is  an  independent  detinition  of  slight  negligence, 
and  one  guilty  of  it  only  is  clearly  not  in  want  of  ordinary 
care  at  all.  He  has  exercised  greater  diligence  than  neces- 
sary to  be  in  the  exercise  of  ordinary  care,  and  is  on  the  op- 
posite side  of  the  line  slightly  less  negligent  than  is  required 
to  still  be  ordinarily  careful.  The  occasion  is  present  to 
choose  one  or  the  other  of  these  definitions  of  the  term 
"slightly  negligent,"  either  slightly  more  negligent  than  is 
consistent  with  ordinary  care  or  slightly  less  negligent  than 
may  exist  when  there  is  ordinary  care.  In  order  to  avoid  mis- 
understanding and  disputes  over  conclusions  it  is  only  requisite 
that  the  middle  term  in  the  syllogism  should  be  employed 
uniformly  in  the  same  sense  so  far  as  the  existing  question  is 
concerned.  Sometimes  strange  things  may  be  proven  when 
a  middle  term  is  employed  in  a  double  sense.  For  instance, 
we  may  prove  that  feathers  are  opposed  to  darkness,  thus : 

"Light  is  opposed  to  darkness.  Feathers  are  light.  There- 
fore feathers  are  opposed  to  darkness." 

It  may  be  difficult  to  tell  what  the  early  judges  meant  by 
the  term  "slightly  negligent,"  and  they  may  have  been  inat- 
tentive themselves  of  the  precise  meaning — at  least  it  has 
been  a  great  puzzle  to  the  profession.  It  may  be  thought,  and 
not  without  a  strong  showing  of  reason,  that  the  court  at  an 
early  day  intended  to  establish  a  rule  that  would  aid  an  in- 
jured party  to  recover,  in  case  he  had  not  come  quite  up  to 
the  standard  of  ordinary  care,  but  nearly  so,  where  he  could 
prove  the  other  party  was  grossly  negligent  in  comparison  to 
his  slight  failure.  And  it  may  also  be  thought  that  when  the 
court  decided,  as  it  has  frequently  done  in  the  earliest  cases, 
that,  unless  a  party  is  in  the  exercise  of  ordinary  care  he  can 
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not  recover,  it  referred  to  the  general  rule  with  this  exception 
understood.  In  that  view  of  the  law  the  whole  system  would 
be  consistent,  and  the  rule  would  be  of  practical  value. 

According  to  the  rule  established  in  the  Johnson  case,  and 
later  affirmed  in  C.  I.  &  S.  Co.  v.  Martin,  115  111.  358,  the 
principle  of  comparative  negligence  is  completely  stripped  of 
all  vitality. 

There  are  no  circumstances  in  which  the  rule  of  compara- 
tive negligence  can  be  of  any  practical  utility  to  the  plaintiflF, 
and  it  can  not  be  invoked  by  the  defendant  at  all.  In  the  case 
of  C,  I.  &  S.  Co.  V.  Martin,  115  111.  358,  above  cited,  the 
same  point  was  decided  against  the  defendant  that  is  raised 
here  by  the  refused  instruction  complained  of  by  appellant. 
That  is,  if  the  plairttiff  is  in  the  use  of  ordinary  care  and  the 
defendant  not  in  the  use  of  ordinary  care,  and  injury  happens 
in  consequence,  that  the  plaintiff  can  recover  without  proof 
that  defendant's  negligence  was  gross  in  comparison  to  the 
piaiDtiffs  negligence,  which  was  slight,  even  if  plaintiff  was 
guilty  of  slight  negligence.  This  opinion  is  based  on  the  def- 
inition of  the  term  "slightly  negligent,"  given  in  the  Johnson 
case. 

The  defendant  can  get  no  advantage  from  it,  and  it  re- 
mains to  be  seen  under  what  circumstances  the  plaintiff  can 
do  so. 

The  plaintiff  is  bound  to  show  ordinary  care;  he  can  not 
escape  that.  The  last  case  cited  fully  establishes  that  point  as 
well  as  does  the  Johnson  case,  supra.  He  is  compelled  to  prove 
that  the  defendant  was  not  in  the  exercise  of  ordinary  care.  This 
entitles  him  to  recover  if  the  injury  was  caused  by  such  negli- 
gence of  the  defendant.  Now,  admitting  that  plaintiff  while  in 
such  exercise  of  ordinary  care  was  slightly  negligent,  which  he 
may  be  under  the  rule  in  the  Johnson  case,  sitpra^  what  bene- 
fit would  this  comparative  negligence  doctrine  be  to  him,  he 
having  a  complete  right  to  recover  without  ? 

Why  should  he  desire  to  prove  in  excuse  of  his  slight  neg- 
lig2nce  that  the  defendant  was  grossly  negligent  in  compari- 
sion,  especially  as  the  defendant  can  not  take  any  advantage  of 
the  fact  that  he  does  not  prove  it?  He  may  go  ahead  and  prove 
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it.  It  would  not  be  stating  an  untruth  in  an  instruction  to 
tell  the  jury  solemnly  he  could  recover  in  such  case,  if  he 
showed  the  defendant's  negligence  was  gross  and  his  slight. 
He  could  recover,  but  he  could  recover  without  such  proof — 
jM'oof  only  of  the  defendant's  want  of  ordinary  care — in  case 
damages  resulted  therefrom.  We  think  that  the  Supreme 
Court  recognizes  t|ie  nselessness  of  such  an  instruction,  as  it 
says  in  the  C.  I.  &  S.  Co.  v.  Martin,  aupra^  "  such  an  instruction 
might,  without  impropriety,  have  been  given — it  was  not  in- 
dispensable." 

However  the  law  may  have  been  heretofore,  it  would  seem 
that  it  would  not  be  error  to  refuse  such  instruction.  It  is  a 
discretionary  matter  with  the  court  to  give  or  refuse  an  in- 
struction on  the  doctrine  of  comparative  negligence. 

The  judgment  is  therefore  aflu-med. 

Judgment  affirmed. 


Orient  InsxjPvAnce  Company,  of  Haetford, 

Albert  M.  Weaver. 

Fire  Insurance — Action  on  Policy — Fraud — Preponderance  qf  Evidence, 
Sufficient  to  Establish — Instructions — Practice. 

1.  In  civil  actions  a  preponderance  of  the  evidence  is  all  that  is  required 
to  establish  fraud. 

2.  In  an  action  on  a  policy  of  fire  insurance,  it  is  held:  That  the  evi- 
dence strongly  tends  to  establish  fraud;  that  the  instructions  were  too  favor- 
able to  the  plaintiff;  that  the  court  should  have  passed  upon  the  question 
whether  certain  interrogatories  were  proper;  and  that  certain  statements 
made  to  the  jury  by  plaintiff's  counsel  were  improper, 

[Opinion  filed  December  11,  18S6.] 

Appeal  from  the  Circuit  Court  of  Peoria  County;  the 
Hon.  John  J.  Glbnn,  Judge,  presiding. 
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Statement  by  Lacet,  J.  This  was  a  suit  on  an  insurance 
policy  issued  by  appellant  to  appellee  on  a  stock  of  merchan- 
dise consisting  principally  of  furniture,  and  such  other  articles 
as  are  usually  kept  for  sale  in  furniture  stocks,  all  contained 
in  a  brick  building  occupied  for  store,  and  known  as  217  South 
Adams  St.,  Peoria,  Illinois,  in  the  sum  of  one  thousand  dollars 
— Si  5,000  concurring  insurance  permitted.  / 

The  building  and  all  the  furniture  was  destroyed  by  fire 
about  2  o'clock,  a.  m.,  of  January  31,  1884.  The  policy  was 
dated  September  15,  1883,  and  was  for  one  year.  The  policy 
had  in  it  the  usual  clauses  of  insurance  policies,  and  the  de- 
fendant pleaded  the  general  issue  and  two  special  pleas,  the' 
9th  and  10th. 

9th,  Appellee  made  verbal  false  statements  as  to  the  value 
of  the  goods,  representing  them  'to  be  worth  $16,000,  when 
they  were  only  worth  $6,000.  That  when  examined  under 
oath  touching  the  said  loss  he  falsely  misrepresented  the 
amount  of  goods  destroyed,  their  location  and  the  cause  and 
origin  of  the  fire.  That  in  said  sworn  statements  he  repre- 
sented himself  as  the  owner  of  the  goods  destroyed,  when,  in 
fact,  he  was  not,  nor  never  had  been,  the  sole  unconditional 
owner  of  the  same.  In  the  proofs  of  loss  he  misrepresented 
their  value,  the  ownership,  the  cause  and  origin  of  the  fire; 
also  that  he  used  all  reasonable  efforts  to  protect  them  from 
loss  and  damage,  when,  in  fact,  he  made  no  effort  in  that  direc- 
tion whatever.  That  said  false  statements  were  made  with 
fraudulent  intent. 

10th.     Plea  of  fraud  in  procuring  the  policy. 

6th.  Plea  that  in  making  application  for  increase  to  induce 
the  issuing  of  the  policy  falsely  represented  that  the  prop- 
erty was  appellee's  and  appellant  relied  thereon,  etc. 

7th.  That  the  property  was^  destroyed  through  the  con- 
nivance and  procurement  of  appellee  for  the  purpose  of  de- 
frauding appellant 

8th.     About  same  as  the  6th  plea. 

Trial,  verdict  and  judgment  in  favor  of  appellee  for 
$1,092.66. 
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Messrs.  D.  J.  Schuyler  and  Stevens,  Lee  &  Hobton,  for 
appellant 

The  jury  may  not  wilfally  and  capriciously  disregard  the 
evidence  of  the  un impeached  witnesses  of  tlie  adverse  party, 
and  in  cases  where  this  is  done,  the  judgment  should  be 
reversed;  and  this  is  so  where  there  is  a  conflict  of  evidence, 
necessarily  involving  the  question  of  a  preponderance  of 
the  evidence.  Robertson  v.  Dodge,  28  111.  161;  Carney  v. 
Tulley,  74  111.  375 ;  St  Paul  F.  &  M.  Ins.  Co.  v.  Johnson,  77 
111.  698;  C.  B.  &  Q.  R.  R  Co,  v.  Stumps,  69  111.  409;  R  R 
I.  &  S.  L.  R  R  Co.  V.  Coultas,  67  III.  398. 

The  preponderance  of  the  evidence  must  control,  and  all 
that  is  required  is  that  the  minds  of  the  jury  must  be  con- 
vinced, not  that  they  must  be  ^^ fully  satisfiedy^  or  ^^con- 
vi?iced  beyond  a  reasonable  -douhtP  Bryant  v.  Simonean,  51 
111.  324;  Bullock  v.  Narrott,  49  111.  62;  Boies  v.  Henney, 
32  111.  130. 

The  instructions  directed  the  attention  of  the  jury  to  spe- 
cific and  particular  facts  in  the  case,  which,  in  itself,  in  a  closely 
contested  case,  is  fatally  erroneous.  Hatch  v.  Marsh,  71  III. 
370 ;  Homes  v.  Hale,  71  111.  552;  Hewett  v.  Johnson,  72  III. 
513;  Frame  v.  Badger,  79  111.  441;  Evans  v.  George,  80  111. 
51;  American  Ins.  Co.  v.  Crawford,  89  111.  62. 

The  language  used  was  equivalent  to  telling  the  jury  that 
they  must  be  convinced  heyond  a  reasonable  doubt,  and  that 
they  must  be  so  convinced  before  they  could  find  for  the  de- 
fendant on  .this  issue.  It  was  tantamount  to  a  direction  to 
find  for  the  plaintiflE. 

Messrs.  Chatty  Bros,  and  Fuller  &  Gallup,  for  appellee- 
It  requii'es  evidence  to  overcome  the  presumptions  in  favor 
of  honesty.  And  the  more  dishonest  or  criminal  the  intent, 
the  stronger  the  presumptions  are  against  it,  and  the  more 
evidence  is  required  to  prove  it.  Hence,  we  find  the  courts 
of  last  resort  of  this  State,  in  some  instances,  saying  that  in  civil 
cases  a  slight  inclination  upon  the  one  sidelssuflScient  for  a  de- 
cision ;  in  others  that  the  proof  must  establish  a  fact  beyond  a 
reasonable  doubt.  Thus  a  bare  preponderance  is  sometimes 
'ent.     Am.  C.  Ins.  Co.  v.  Kothschild,  82  111.  166. 
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In  others  a  clear  preponderance  is  not  required.  Crabtree 
V,  Keed,  50  111.  206. 

In  others  a  clear  preponderance  is  necessary.  Yoakum  v. 
Yoakum,  77  III.  85;  Fleischman  v.  Moore,  79  111.  539. 

While  in  others  the  proof  must  estabUsh  an  allegation  be- 
yond a  reasonable  doubt.    Harbinson  v.  Shook,  41  111.  141, 147. 

A  party  plaintiff  or  defendant  is  entitled  to  those  presump- 
tions wherever  they  arise ;  entitled  to  instructions  to  the  jury 
so  declaring. 

When  the  defendant  laid  the  crimes  of  arson,  conspiracy 
and  fraudulent  conveyances  at  the  door  of  the  plaintiff,  he  was 
entitled  to  an  instruction  that  before  the  jury  should  consider 
them  established  the  proof  should  be  so  clear  and  convincing 
as  to  fully  satisfy  their  minds  beyond  a  reasonable  doubt. 

"Something  more  than  suspicions  are  required  to  prove  an 
allegation  of  fraud.  The  evidence  must  be  clear  and  cogent, 
and  must  leave  the  mind  well  satisfied  that  the  allegation  is 
true."     Shinn  v.  Shinn,  91  111.  477, 486. 

Lacey,  J.  There  was  evidence  in  this  case  tending  strongly 
to  show  that  the  appellee  was  the  mere  nominal  owner  of  the 
goods,  when  in  fact  the  real  owner  was  one  Aaron  Bamberger, 
his  brother-in-law,  who  came  from  Chicago  to  Peoria  in  July, 
1881,  having  first  shipped  the  goods  to  appellee  in  May  pre- 
vious, and  assum?d  the  almost  entire  control  and  management 
of  the  store  then  being  earned  on  in  appellee's  name,  and  con- 
tinned  in  the  store,  managing  and  controlling  it,  till  the  goods 
were  destroyed  by  fire  ;  that  when  Bamberger  commenced  to 
ship  these  goods  to  Peoria  he  was  in  failing  circumstances. 

The  evidence  also  tends  strongly  to  show  that  Bamberger 
was  the  person  who  set  fire  to  the  store  that  consumed  the 
goods.  Some  of  the  circumstances  going  to  show  such  fact 
were  those  testified  to  by  night  policeman  Jacob  Lanraan,  who 
Fwore  to  seeing  Bamberger  coming  from  the  stairs  leading 
from  the  street  to  the  second  story  of  the  building  where  these 
goods  were  stored,  except  what  were  in  the  first  story  of  the 
building,  at  about  1:45  o'clock  a.  m.  on  January  31,  1884. 
That  in  the  third  story  was  stored  a  large  quantity  of  oils, 
varnish  and  other  inflammable  materials.     That  the  policeman 
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passed  on  to  the  station  and  that  in  about  fifteen  minutes,  or 
aboat  2:05  a.  m.  ,  the  fire  alarm  was  turned  on.  That  the 
flames  had  made  such  headway  that  the  fire  could  not  1^  ex- 
tinguished by  the  fire  department  when  the  engine  arrived  at 
the  store. 

The  attempted  proof  of  alibi  showed  that  Bamberger  was 
out  that  night  playing  cards  with  friends  at  Standard  Hall  till 
about  1:30  a.  m.,  when  he  left  and  no  one  saw  him  afterward 
till  the  policeman  at  the  building,  except  C.  M.  Saltzenstien, 
who  left  him  just  before  the  fire  at  Gabb's  residence  on  Sanford 
street,  some  five  and  a  half  blocks  from  the  fire.  Some  other 
evidence  was  given,  in  connection  with  all  the  circumstances, 
tending  to  show  as  we  think,  fairly,  that  appellee  had  no  real 
interest  in  the  goods  and  was  allowing  Bamberger  to  control 
them  as  he  pleased. 

Under  this  state  of  the  evidence,  the  court  gave  for  the  ap- 
pellee and  against  the  objection  of  the  appellant  the  8th  and 
9th  instructions  for  appellee.  The  8th  instruction  is  as  fol- 
lows: 

"Tou  are  further  instructed  bv  the  court  as  a  matter  of  law, 
that  fraud  when  alleged  must  be  clearly  proved.  It  should 
never  be  assumed  upon  mere  suspicion,  nor  should  juries  find 
verdicts  assuming  that  fraud  exists  on  n^ere  suspicion  of  fact. 
From  the  veiy  nature  of  fraud  it  can  rarely  be  proven,  and 
parties  on  whom  it  devolves  to  establish  fraud  must  do  so, 
usually,  by  circumstantial  evidence.  Yet  when  circumstantial 
evidence  is  relied  upon  to  establish  feuch  fraud,  the  circum- 
stances when  combined  together,  must  be  so  clear  and  con- 
vincing as  to  fully  satisfy  the  minds  of  the  jury  of  the  fi-audu- 
lent  intent  and  the  fraudulent   purpose  of  the  acts  charged." 

The  9th  instruction,  after  calling  the  attention  of  the  jury 
to  the  issues  of  fraud  and  conspiracy  as  charged  in  the  pleas, 
ends  as  follows:  "  And  while  the  law  is,  that  such  facts  may 
be  shown  by  facts  and  circumstantial  evidence,  yet  all  the  facts 
and  circumstances  when  combined  together,  must  be  so  clear 
and  convincing  as  to  fully  satisfy  your  mind  of  the  truth  of 
such  fraudulent  acts,  or  a;zreements,  connivances  and  con- 
spiracy, before  you  are  authorized  to  find  that  they  are  estab- 
lished bv  the  evidence  in  the  case." 
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Thus  the  instructions  virtually  told  the  jury  that  the  appel- 
lant must  establish  its  case  beyond  a  reasonable  doubt.  This 
is  not  the  law  in  this  State.  A  preponderance  of  the  evidence 
is  all  that  is  required  in  civil  actions  except  in  cases  where 
a  penalty  is  sought  to  be  recovered  and  then  a  clear  pre- 
ponderance is  required.  In  some  special  cases  in  equity  where 
real  estate  is  involved,  clear  evidence  must  be  produced,  and 
that  seems  to  be  the  nature  of  cases  cited  by  appellee's  coun- 
sel. Yoakum  v.  Yoakum,  77  111.  85;  Fleischmann  v.  Moore, 
79  m.  539,  and  Shinn  v.  Shinn,91  111.  486,  and  there  may  be 
other  exceptions.  Fraud  may  be  proved  like  any  other  fact. 
A  preponderance  of  the  evidence  is  sufficient.  Carter  v.  Gannels, 
67  m.  270;  Reed  v.  Norton,  48  111.  323;  Bryant  v.  Simonean, 
51  LI.  326,  and  cases  cited;  Graves  v.  Colwell,  90  111.  612. 
In  the  following  authorities  the  question  was  fully  considered 
and  it  was  fully  decided  that  a  preponderance  of  the  evidence 
in  cases  where  fraud  is  in  issue  is  only  required.  Bul- 
lard  V.  Creditors,  56  Cal.  600;  Bump  on  Frauds,  2d  Ed. 
484,  quoted  in  the  above  case;  Blaeser  v.  The  Milwaukee  & 
M.  M.  Ins.  Co.,  37  Wis.  31;  Kane  v.  H.  I.  Co.,  39  N.  J.  L.  697; 
Koberge  v.  Bumham,  124  Mass.  277. 

In  the  above  California  case,  quoting  from  Bump  on  Frauds, 
it  is  said :  "  Issues  of  fact  in  civil  cases  are  determined  by  a 
preponderance  of  the  testimony,  and  the  rule  a|)plies  as  well 
where  fraud  is  imjmted  as  any  other.  If  the  evidence  pro- 
duces a  rational  belief  it  can  not  be  discarded,  though  some 
doubt  remains.  If  the  evidence  is  of  sufficient  force  to  pro- 
duce a  preponderance  of  assent  in  favor  of  fraud,  it  is  suffi- 
cient." *  ^  *  "It  is  the  rule  in  all  civil  cases  that  fraud 
may  be  established  by  a  preponderance  of  the  evidence." 

In  the  Massachusetts  case  above  cited,  it  was  held  that  "  in  a 
civil  case  for  selling  liquor  to  a  minor,  it  only  requires  the 
proof  to  be  made  by  a  preponderance." 

In  the  case  of  Blaeser  v.  M.  &  M.  M.  Ins.  Co.,  37  Wis. 
31,  in  a  case  similar  to  this,  where  the  defense  on  an  insurance 
policy  was  being  made,  and  the  charge  was  that  the  lire  by 
which  the  insured  property  was  destroyed  originated  through 
the  wilful  procurement  of  the  plaintiff,  it  was  held,  "  that  the 
case  might  be  established  by  a  preponderance  of  the  evidence." 
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It  was  said  by  the  court  in  that  case  that  "a  few  authorities 
hold  that  the  rule  applicable  in  criminal  cases  are  the  same  in 
civil  cases  where  a  crime  is  imputed,  but  the  reason  and  weight 
of  authority  is  the  other  way." 

In  Kane  v.  H.  I.  Co.,  39  N.  J.  L.  697,  the  question  and  dis- 
cussion was  the  same  as  in  the  last  case  cited  above,  and  Uie 
court  says :  "  The  contrary  rule,  where  it  prevails,  is  evoked 
in  libel  and  slander  where  justification  implies  crime,  but  tliese 
are  exceptions." 

This  was  once  the  rule  in  this  State  where  justification  in 
libel  and  slander  was  pleaded,  but  the  Legislature  disapproving 
of  it,  abolished  it  by  enactment 

We  think  it  is  well  established  that  the  rule  announced  in 
the  instructions  was  not  the  law,  and  that  the  court  erred  in 
giving  them.  Besides,  the  court  in  the  8th  instruction  told 
the  jury,  that  "by  the  very  nature  of  fraud  it  could  rarely  be 
proven  *  *  *  and  that  it  must  usually  be  done  by  circum- 
stantial evidence."  This  was  calculated  to  seriously  discount 
appellant's  efforts  to  establish  it,  and  besides,  was  not  correct, 
as  fraud  is  frequently  established. 

The  12th  instruction  should  have  been  as  broad  as  the  con- 
ditions in  the  policy,  and  the  jury  should  not  have  been 
required  to  pass  on  the  question  whether  or  not  the  interroga- 
tories propounded  to  appellee  were  ''impertinent,  immaterial  or 
unauthorized."  That  was  a  question  of  law  the  court  should, 
have  passed  upon  and  not  the  jury.  The  jury  might  pass  on 
the  appellee's  motives,  but  not  whether  the  question  tended 
to  throw  light  on  the  points  in  the  policy  on  which  appellant 
had  a  right  under  the  policy  to  inten*ogate  the  appellee. 

We  have  examined  the  statements  made  by  appellee's  coun- 
sel to  the  jury  complained  of,  and  find  that  to  some  extent 
they  were  statements  of  supposed  facts  outside  the  evidence, 
and  also  had  a  tendency  to  unjustly  prejudice  the  jury,  and  to 
this  extent  the  court  should  have  suppressed  them.  Whether 
this  error  alone  would  be  sufficient  cause  for  reversal  we  ex- 
press no  opinion. 

For  the  above  erroi's  the  judgment  is  reversed  and  cause 
remanded. 

Judgment  reversed  and  cmisc  remanded. 
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John  Harmon  et  al. 
Auditor  op  Public  Accounts  et  al. 

Municipal  Corporations — Railroad  Bonds — BUI  to  Enjoin  Collection 
and  Payment  of  Taxes — Former  Adjudication — Parties — Estoppel — Com- 
promise. 

Upon  a  bill  filed  by  certain  taxpayers  on  behalf  of  themselves  and  all 
other  taxpayers  of  the  town  in  which  they  reside,  to  enjoin  the  payment  of 
certain  railroad  bonds  and  the  collection  of  taxes  therefor,  it  is  held:  That, 
although  the  election  at  which  the  issue  of  the  bonds  wa**  authorized  may  be 
admitted  to  have  been  invalid,  the  complainants  are  estopped  by  the  decree 
of  the  Supreme  Court  in  a  former  action  brought  by  certain  other  taxpayers 
of  the  town,  to  enjoin  the  issue  of  the  bonds  in  question;  that  the  complain- 
ants in  the  former  action  represented  all  other  taxpayers  residing,  or 
who  might  thereafter  reside,  in  the  town;  that  the  question  whether  the 
election  at  which  the  issue  of  the  bonds  was  authorized,  was  legally  conducted, 
\b  res  adjudicatai  it  having  been  sufficiently  presented  by  the  pleadings  and 
evidence  in  the  former  action,  although  not  passed  upon  by  the  Supreme 
Court;  that  the  objection  that  the  bonds  exceeded  five  per  cent,  of  the  tax- 
able property  of  the  town  can  not  now  be  raised,  even  if  the  donation  was 
within  the  Constitution  of  1870;  and  that,  it  seems,  a  certain  compromise  as 
to  the  issue  of  the  bonds  would  not  of  itself  estop  the  complainants. 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circuit  Court  of  Ogle  County,  the  Hon. 
J.  V.  Eustace,  Judge,  presiding. 

Statement  by  Laoey,  J.  This  was  a  bill  in  equity,  filed  to 
October  term,  1882,  by  the  appellants  against  the  appellees, 
seeking  to  enjoin  the  County  Treasurer  of  Ogle  County  from 
paying  over  to  the  Auditor  of  Public  Accounts  so  much  of 
the  tax  as  has  been  collected  to  pay  certain  town  bonds  of  the 
Town  of  Mt.  Morris,  in  said  county,  and  also  the  County  Col- 
lector from  collecting  the  remainder  of  the  tax  under  tlie  law 
of  1869,  to  pay  said  bonds,  there  having  been  already  collected 
and  in  the  hands  of  the  County  Treasurer  the  sum  of  $i,301.37 
of  the  tax  levied  for  that  purpose. 

Vol   XXn  $ 
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The  appellants  are  taxpayers  of  the  said  Town  of  Mount 
Morris,  in  O^le  County,  residing  therein,  to  the  amount  of 
about  $200  each  annually.     It  appears  from  the  bill,  answers 
and  evidence  in  the  case  that  the  Town  of  Mount  Morris  was 
duly  organized  under  township  organization  law;  that  John 
W.  Hitt,  Supervisor,  and  II.  H.  Clevidence,  Town  Clerk,  issued 
certain  bonds  of  the  said  town  to  the  Chicago  and  Iowa  Rail- 
road Company,  bearing  date  May  3,  1875,  and  due  May  1, 
1885,  of  two  series;  the  first  for  $500  each,  numbered  from 
one  to  fifty,  inclusive,  and  the  second  for  $1,000  each,  num- 
bered from  fifty-one  to  seventy-five,  inclusive;  making  in  all 
seventy-five  bonds,  aggregating  the  sum  of  $50,000,  each  with 
coupons  attached  drawing  ten  per  cent,  interest,  the  interest 
payable  annually.     The  taxes  were  sought  to  be  collected  un- 
der the  Act  of  April,  1869.     The  vote  of  the  legally  qualified 
electors  of  the  town,  under  which  the  original  authority  is 
claimed  to  issue  the  bonds,  was  taken  under  Sees.  11, 12  and 
13  of  the  charter  to  incorporate  the  Chicago  and  Iowa  Rail- 
road Company,  Private  Laws  1869,  Vol.  2,  page  163,  which  is 
set  out  in  full,  on  the  30th  day  of  June,  1870,  at  a  town  meet- 
ing, under  proper  notice.     The  bonds  were  voted  as  a  dona- 
tion, and  the  sum  of  $75,000  was  voted  instead  of  $50,000,  as 
was  afterward  issued.     The  election  was  held  as  a  special  town 
meeting,  presided  over  by  a  moderator,  and  without  the  judges 
and  clerks  required  at  general  elections.    The  bonds  were  duly 
registered  in  the  Auditor's  office,  at  Springfield,  and  the  taxes 
were  duly  levied  as  stated  in  the  bill.     It  appears  that  after 
the  vote  to  issue  the  $75,000  in  hand  to  the  company  was 
taken,  and  after  the  railroad  was  very  nearly  completed  and 
the  bonds  were  about  to  be  issued,  according  to  the  vote,  to 
wit,  on  the  11th  day  of  November,  1871,  one  Daniel  J.  Pinck- 
ney  and  five  others,  all  residents  and  owners  of  real  and  per- 
sonal property  located  in  said  town,  and  which  property  was 
liable  in  common  with  the  other  taxable  property  in  the  said 
town  to  taxation  for  State,  county  and  township  purposes,  filed 
their  bill  in  equity  in  the   Circuit  Court  of   Ogle  County 
against  the  said  Railroad  Company,  the  Town  of  Mount  Mor- 
ris, Charles  Newcomer,  its  Supervisor,  and  Henry  H.  Clevi- 
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dence,  its  Clerk,  praying  that  the  issuing  of  the  said  bonds  be 
perpetually  enjoined,  and  that  the  assessment  and  collection 
of  any  taxes  upon  the  taxable  property  in  the  said  Town  of 
Monnt  Morris  to  pay  said  bonds,  or  any  part  thereof,  be  per- 
petually restrained.  The  bill  sets  np  in  proper  form  and 
makes  these  points  against  the  validity  of  the  said  proposed 
bonds:  That  the  ballofs  cast  were  illegal  and  void,  in  that  the 
Totera  voting  had  no  power  to  determine  whether  the  Town 
should  make  any  donation,  or  to  bind  or  obligate  the  Town  to 
make  any  donation  or  to  issue  bonds;  and  that  in  truth  and 
fact  there  were  no  legal  and  valid  votes  or  ballots  cast  at  said 
election. 

The  bill  purports  to  ask  relief  in  favor  of  the  complainants 
and  all  other  tax-payers  of  the  Town  of  Mount  Morris. 

It  sets  up  particularly  the  manner  of  posting  the  notice,  the 
provisions  of  the  sections  of  the  charter  under  which  the  vote 
was  purported  to  be  taken,  and  particularly  its  requirement  in 
regard  to  calling  and  holding  an  election.  Among  other  re- 
quirements is  this:  ''And  it  [by  the  charter]  was  further 
expressly  provided  that  such  election  should  be  held  and  con- 
ducted and  returns  thereof  made  as  was  provided  by  the  town- 
ship organization  law  in  towns  organized  under  said  law."  It 
further  showed  that  Frederick  B.  Brayton,  the  Town  Clerk, 
received  the  necessary  petition  of  the  requisite  number  of  tax- 
payers on  June  9,  1870,  and  that  the  Town  Clerk  posted  the 
notices  in  proper  form,  of  an  election  to  be  holden  on  June  30, 
1870,  for  donation  for  $75,000  to  said  railroad  company.  It 
further  showed  that  the  Town  Clerk  called  the  meeting  to 
order  on  June  30,  1870,  at  the  place  and  time  mentioned  in 
the  notice,  between  9  and  10  o'clock,  a.  m.,  where  the  voters 
had  assembled,  and  that  M.  T.  Eoher  was  chosen  moderator  of 
the  meeting,  and  during  the  continuance  of  the  meeting  acted 
as  such  and  was  sworn ;  that  the  polls  were  kept  open  till  six 
o'clock  in  tlie  evening,  and  upon  canvass  there  was  57  major- 
ity for  the  donation.  It  (the  bill)  objects  that  the  notice 
posted  for  the  election  was  void,  because  it  failed  to  fully  state 
the  object  of  the  election  and  the  rate  of  interest  the  proposed 
bonds  were  to  bear,  etc.     This  was  about  the  full  scope  of  the 
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Pinckney  bill.  To  this  bill  the  railroad  company  answered 
separately.  The  town  and  the  Supervisor  joined  in  an  answer. 
Both  answers  admitted  in  a^rmative  terms  the  manner  of 
holding  the  election,  and  the  manner  was  proved  on  the  hear- 
ing by  a  copy  of  th©  record.  Upon  a  hearing  the  Circuit 
Court  perpetually  enjoined  the  town  and  its  officers  from  issu- 
ing and  the  railroad  and  its  agents  from  receiving  the  bonds  in 
question.  The  defendants  took  the  case  by  appeal  to  the  Su- 
preme Court,  where,  on  a  second  hearing  on  the  merits,  the 
decree  of  the  Circuit  Court  was  reversed  and  the  bill  dis- 
missed. The  judge,  in  writing  the  opinion  of  the  Supreme 
Court,  states  that  the  principal  points  relied  on  by  the  apj^el- 
lant  to  prevent  the  town  from  issuing  bonds  are:  First  The 
Constitution  of  1870  prohibits  a  donation  by  a  town  to  a  rail- 
road corporation.  Second,  The  vote  was  void,  because  the 
notice  of  election  and  the  petition  were  defective. 

The  Supreme  Court  held  both  the  points  against  tlie  appel- 
lees in  that  case.  In  the  meantime  H.  H.  Clevidence,  Super- 
visor, had  been  succeeded  by  John  W.  Hitt  Upon  petition 
of  tax-payers,  after  the  decision  in  the  Supreme  Court  against 
the  town,  he  called  a  special  town  meeting  and  laid  the  jiropo- 
sition  of  the  railroad  company  before  them  to  take  $50,000 
instead  of  $75,000,  which  was  a  rebatement  of  all  interest,  and 
$25,000  of  the  principal  sum  voted,  and  the  tax-payers  voted 
unanimously  to  accept  it.  At  the  annual  town  meeting, 
occurring  within  eighteen  months  thereafter,  on  April  6, 
1875,  the  action  of  the  special  town  meeting  was  approved 
and  ratified,  with  thanks  to  the  Supervisor  who  brought  about 
the  settlement  Under  these  circumstances  the  bonds  in  ques- 
tion were  issued  and  delivered  to  the  railroad  company.  One 
of  the  defendants.  The  German  Fire  Insurance  Company, 
relying  on  the  judicial  sanction  of  the  bonds  and  of  the  com- 
promise, purchased  of  them  to  the  amount  of  $26,500.  Chester 
H.  Williams,  under  the  same  circumstances,  purchased  two  of 
the  same  bonds,  and  he  is  one  of  the  defendants,  and  Benjamin 
F.  Iledrick,  another  of  the  defendants,  purchased  two  other 
of  the  bonds  of  $1,000  each. 

The  taxable  property  as  assessed  by  the  Town  Assessor  was 
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$1,147,640  for  the  year  1874,  and  as  equalized  by  the  Board  of 
Supervisors  of  Ogle  County  it  was  $997,441,  and  by  the  State 
Board  of  Equalization  $692,057,  and  for  the  year  1875  it  was 
assessed  by  the  Town  Assessor  $1,233,822,  and  by  the  County 
Board  of  Equalization  $1,009,822,  and  by  State  Board  of 
Equalization  $691,884. 

The  court  below,  upon  the  hearing]:,  dismissed  the  bill,  and 
from  that  decree  this  appeal  is  taken.  The  town  continued 
to  pay  the  annual  interest  on  these  bonds  so  issued  till  the 
commencement  of  this  suit, 

Messrs.  Cook  &  Lawbbnoe  and  W.  &  W.  D.  Babob,  for 
appellants. 

None  of  the  complainants  in  this  case  were  parties  to  the 
Pinckney  suit  (74  111.  277).  The  relief  sought  in  that  case  was 
to  enjoin  the  town  and  its  officers  from  issuing  bonds  to  the 
Chicago  and  Iowa  Bailroad  Company,  in  the  sum  of  $75,000. 
The  court  did  not  decide  that  there  was  any  valid  election 
holden,  nor  that  these  bonds  were  valid  and  binding  upon  the 
town.  They  simply  say,  "  we  can  see  no  ground  upon  which 
the  bill  in  this  case  can  be  sustained.'' 

Neither  the  parties  nor  the  subject-matter  are,  or  is,  the 
same  in  these  cases.  The  complainants  in  this  case,  being 
neither  complainants  nor  defendants  in  the  former  case,  were 
not,  therefore,  parties  to  the  record  in  that  case,  and  not 
being  parties  of  record  thereto  they  could  not  introduce 
testimony  nor  cross-examine  witnesses,  nor  take  excep- 
tions, nor  pray  an  appeal  from  the  judgment  of  that  court. 
True  they  are  owners  of  real  property  and  tax-payers  in 
that  town,  but  they  have  not  acquired  title  to  their  realty 
through  or  from  any  of  the  complainants  in  the  former  suit, 
and  do  not  claim  under  them,  and  they  are  therefore  not  privies 
with  them,  and  are,  therefore,  not  to  be  concluded  by  that 
judgment,  because  they  could  not  avail  themselves  of  the  same 
means  of  protecting  themselves  and  their  property,  which  are 
open  to  them  by  reason  of  the  present  suit.  The  town  is  not 
the  representative  of  the  tax-payere  or  in  privity  with  them. 
It  has  no  property  subject  to  taxation,  and  whether  a  tax  levied 
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upon  citizens  shall  be  collected  is  a  matter  for  the  citizen  to 
determine.  City  of  Waverly  v.  Auditor  of  Public  Accounts, 
100  111.  354. 

The  subject-matter  in  the  case  of  Pmckney  v.  C.  &  I.  R.  R. 
Co.,  was  the  donation  of  $75,000  of  the  bonds  of  the  town  of 
Mt.  Morris,  and  the  purpose  of  the  suit  was  to  restrain  the 
issuing  of  the  bonds.  The  subject-matter  of  this  suit  was 
$50,000  of  the  bonds  of  the  town  issued  live  years  after,  and  the 
purpose  of  th3  suit  is  to  restrain  the  collecting  of  taxes  from 
complainants  to  pay  said  bonds.  Cromwell  v.  County  of  Sac, 
94  TJ.  S.  351;  Scates  v.  King,  110  111.  456;  Davis  v.  Brown, 
94  U.  S.  428;  Cooper  v.  Corbin,  105  111.  228;  Town  of  Lyons 
V.  Cooledge,  89  LI.  529,  536;  Gaar,  Scott  &  Co.  v.  Ilurd,  92 
111.  315,  332;  Yeates  v.  Briggs,  95  111.  79,  87. 

In  order  to  constitute  an  estoppel  the  same  point  must  be 
put  in  issue  upon  the  record  and  directly  found,  whenever  a 
fact  has  been  so  put  in  issue  and  determined  that  the  record 
is  regarded  as  conclusive  of  that  fact  whenever  it  is  again 
drawn  in  question  between  the  same  parties  or  their  privies. 
But  it  results  from  the  established  rule  of  pleading  that  this 
rule  must  be  strictlj^  confined  to  what  is  put  directly  in  issue, 
and  can  not  be  extended  to  collateral  facts,  or  facts  to  be  de- 
duced by  inference  from  the  facts  found.  Eastman  v.  Cooper, 
26  Am.  Dec.  604 ;  Keater  v.  Hock,  16  Iowa,  24 ;  King  v. 
Parker,  15  K  '  H.  1  ;  Burt  v.  Sternberg,  4  Cow.  559 ; 
Thompson  v.  Clay,  16  Am.  Dec.  110  ;  Balsain  v.  Cloutier,  22 
Am.  Dec.  180  ;  Knox  v.  Exeter,  42  K  T.  (S.  Ct.)  10 ;  Law- 
rence V.  Hunt,  10  Wend.  80 ;  S.  0.  Am.  Dec.  539 ;  Quack- 
enbush  v.  Ela,  5  Barb.  473. 

Mr.  M.  D.  Hathaway,  for  appellees. 

The  decree  in  the  Pinckney  case  established  the  validity  of 
the  original  donation,  and  that  decree  binds  the  complainants 
in  this  case. 

The  judgment  of  the  court  of  competent  jurisdiction  is  not 
only  conclusive  on  all  questions  actually  and  formally  litigated, 
but  as  to  all  questions  within  the  issue,  whether  formally  liti- 
gated or  not.    Bellinger  v.  Craine,  31   Barb.  537;  Freeman 
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on  Judgments,  Sd  Ed.,  Sec.  275;  Armstrong  v.  St.  Louis,  69 
Mo.  409;  Long  v.  Webb,  24  Minn.  380. 

Even  if  we  assume  that  the  Pinckney  bill  attacked  the  elec- 
tion solely  on  the  ground  that  the  notice  of  election  was  in- 
sufficient, the  deci-ee  is  still  res  adjudicaia,  A  complainant 
can  not  set  up  some  of  his  grounds  for  relief  in  one  bill,  and 
when  defeated  file  another  and  set  up  other  grounds  of  relief. 
In  such  case  he  is  concluded  by  the  former  decree.  Kuegger  , 
V.  L  &  St  L.  R  R  Co.,  103  111.  449 ;  Hamilton  v.  Quimby, 
46  in.  90 ;  Eogers  v.  Higgins,  57  111.  244 ;  Kelly  v.  Donlin, 
70  111.  378 ;  Garrick  v.  Chamberlain,  97  111.  620  ;  Briscoe  v. 
Lloyd,  64  111.  33 ;  Gray  v.  Gillilan,  15  111.  453 ;  Guinard  v, 
Heysinger,  15  111.  288 ;  Wells  v.  McClenning,  23  111.  409 ; 
Locke  V.  Davison,  111  111.  19 ;  Att'y-Gen.  v.  C.  &  E.  R  R 
Co.,  112  111.  520. 

The  authorities  are  uniform  that  res  adjudicaia  covers  what- 
ever might  have  been  litigated  in  the  former  suit.  Aurora 
City  v.  West,  \  Wall.  82;  Fischli  v.  Fischli,  1  Blatchf.  360; 
Lindfiley  v.  Thompson,  1  Tenn.  Ch.  272 ;  Dewey  v.  Peck,  33 
Iowa,  242;  Smith  v.  Town  of  Ontario,  18  Blatchf.  454;  Mc- 
Gregor  v.  McGi*egor,  21  Iowa,  441;  Petersine  v.  Thomas,  28 
Ohio  St  596;  Knight  v.  Atkinson,  2  Tenn.  Ch.  384;  Bates 
v.  Spooner,  45  Ind.  489 ;  Beloit  v.  Morgan,  7  Wall.  619. 

As  the  Pinckney  decree  established  the  validity  of  the  origi- 
nal donation,  the  bonds  now  in  controversv  are  valid. 
'  As  the  original  bonds  must  be  held  valid  under  the  doctrine 
of  res  adjudicata^  the  bonds  issued  in  1875  and  now  in  con- 
troversy must  be  held  valid.  A  municipality  undoubtedly  has 
power  to  issue  bonds  to  be  substituted  for  those  which  it  can 
legally  be  compelled  to  issue.  Eogan  v.  Watertown,  30  Wis. 
259 ;  City  of  Troy  v.  R  R  Co.,  11  Kan.  519 ;  McKee  v. 
Vernon  Co.,  3  Dillon,  210  ;  New  Albany  v.  Burke,  11  Wall. 
96;  State  v.  Holladay,  72  Mo.  499;  Chandler  v.  Attica,  18 
Fed.  Eep.  299 ;  Steines  v.  Franklin  Co.,  48  Mo.  167 ;  Burr 
V.  Carbondale,  76  111.  455,  474. 

Tliis  court  can  not  declare  these  bonds  void  as  against  these 
defendants.  They  bought  the  bonds  in  reliance  on  the  Pinck- 
ney decree,  and  no  State  court  can  impair  the  obligation  of 
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their  contract-  Gelpeke  v.  Dubuqne,  1  Wall.  175,  206  ;  Tnist 
Co.  V.  Debolt,  16  How.  432 ;  Green  Co.  v.  Conness,  109  TJ.  S. 
104 ;  D  .nglas  v.  Pike  Co.,  101  XJ.  S.  677 ;  County  of  Rails 
V.  Douglas,  105  U.  S.  728 ;  Olcott  v.  Supervisors,  16  Wall. 
678;  Havemeyer  v.  Iowa  City,  3  Wall.  294. 

La.oey,  J.  Two  points  are  presented  in  this  case  for  our 
consideration,  as  follows :  Was  the  election  held  June  30, 
1870,  void,  or  was  it  invalid  by  the  reason  of  the  election 
having  been  held  by  a  moderator,  and  not  by  judges  and  clerks 
the  same  as  regular  elections  ?  If  such  election  is  admitted 
to  be  illegal,  is  there  an  estoppel  against  appellants,  tax-payers 
who  are  complainants  herein,  by  reason  of  the  Pinckney  suit 
and  final  decree  of  the  Supreme  Court  deciding  in  favor  of 
the  validity  of  the  bonds  and  the  subsequent  compromise  with 
the  railroad  company  and  the  issuing  of  the  $50,000  in  bonds 
in  lieu  of  the  $75,000  originally  voted  ?  It  must  be  conceded 
that  the  original  election  was  invalid,  not  being  held  according 
to  the  charter  of  the  railroad  company  which  required  the 
elections  authorizing  the  subscriptions  or  donations  to  the 
railroad  company  to  be  carried  on  the  same  as  in  general  elec- 
tions, by  judges  and  clerks,  instead  of  being  conducted  by  a 
moderator,  as  in  the  present  instance.  C.  &  I.  R.  K.  Co.  et 
al  V.  Mallory,  101  111.   583. 

The  question  remaining  is,  was  there  an  estoppel  i  This 
brings  us  to  consider  first  whether  the  parties  to  the  two  dif- 
ferent suits  were  the  same  in  the  eyes  of  the  law  and  whether 
the  subject-matter  of  the  firat  suit  was  legally  identical  with 
what  is  attempted  to  be  litigated  here.  It  will  be  observed 
that  the  town  of  Mt.  Morris  and  the  Chicago  and  Iowa  Kail- 
road  Company  and  the  Supervisor  and  Town  Clerk  were  party 
respondents  in  the  Pinckney  case,  supra.  That  if  the  town 
and  its  officers  had  seen  proper,  it  could  have  joined  the  com- 
plainants in  trying  to  defeat  the  issuing  of  the  bonds,  but  it 
remained  one  of  the  defendants,  probably  choosing  to  occupy 
a  neutral  position;  and  the  railroad  company  defended  against 
the  attacking  tax-payers  of  the  town  who  w^ere  really  repre- 
senting the  other  tax-payers.     The  railroad  company  was  sue- 
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cessful  and  legally  established  their  right  in  that  suit  to  have 
the  bonds  issued.  They  were  issued,  by  the  company  rebating 
all  of  the  $75,000  voted,  except  $50,000.  After  the  railroad 
had  sold  the  bonds  to  innocent  purchasers  who  relied  on  the 
fact  that  the  highest  legal  tribunal  in  the  State  had  declared 
them  valid,  can  another  set  of  tax-payers  be  allowed  to  come 
forward  and  relitigate  the  same  matter,  find  new  objections 
and  defeat  the  payment  of  the  bonds?  If  the  appellants  may 
do  this  every  other  tax-payer  in  the  town  may  do  the  same 
thing  and  there  are  several  hundred  of  them.  There  would 
be  no  end  to  litigation  if  such  were  the  law.  We  think  the 
complainants  in  the  first  suit  not  only  represented  themselves 
in  the  matter,  but  all  the  other  tax- payers  that  then  resided 
in  the  town  and  all  those  who  may  come  after  them.  All  the 
tax-paj'ers  had  a  common  interest  with  the  first  complainants 
in  the  question  of  the  validity  of  the  bonds.  If  the  suit  was 
successful  all  were  alike  benefited  in  proportion  to  the  taxable 
property  they  owned,  and  it  was  impracticable  to  make  all  the 
tax-payers  pai'ties  complainant  In  such  case  a  portion  of  the 
tax-payers  interested  in  common  with  the  others  may  repre- 
sent the  interest  of  all,  more  especially  in  this  class  of  cases 
where  tax- payers  are  allowed  to  sue,  and  where  they  are  not 
compelled  to  await  the  action  of  the  officers  representing  the 
town.  It  would  be  contrary  to  a  sound  public  policy  to  allow 
each  tax- payer  a  right  to  an  independent  and  successive  suit. 
We  find  that  this  question  has  been  passed  upon  by  courts 
of  the  highest  authority  and  they  have  held  that  the  tax-payer 
who  brings  this  kind  of  a  suit,  represents  all  other  tax-payers, 
and  that  a  judgment  against  them  binds  all  others  in  the  same 
common  interest.  That  also  a  suit  by  the  town  or  other 
municipal  body  binds  the  tax-payers  and  a  judgment  against 
the  town  can  be  pleaded  in  bar  against  any  tax-payer  who 
may  attempt  to  revive  the  same  litigation  in  his  own  name. 
"  A  petitioner,  a  citizen  of  a  county,  is  bound  by  a  judg- 
ment against  the  cdtanty  in  a  court  having  jurisdiction,  or 
against  tlie  Board  of  Supervisors,  they  being  the  legal  repre- 
sentatives of  the  county."  Clark  v.  Wolf,  29  Iowa,  197.  A 
case  much  in  point  and  similar  in  facts  to  the  case  at  bar  is  the 
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State  ex  rel.  v.  C.  &  L.  N.  G.  Eailroad  Company,  13  S.  C. 
290,  and  also  the  State  ex  rel.  v%  Wilson,  74  Mo.  232.  See, 
also,  Freeman  on  Judgments,  Ed.  1881,  Sec.  178;  Scotland  Co. 
V.  Hill,  112  U.  S.  183.     These  cases  fully  sustain  the  doctrine. 

The  next  and  remaining  question  is,  was  the  point  now- 
made  in  the  suit,  that  the  election  of  June  30,  1870,  at  which 
the  donation  of  $75,000  was  voted  by  the  legal  voters  of  the 
town  invalid  because  the  election  was  presided  over  by  a  mod- 
erator and  not  judges  and  clerks  adjudicated  in  the  Piuckney 
suit;  or  ought  it  to  have  been  so  adjudicated,  so  as  to  estop 
appellants  from  relitigating  the  matter  in  this  suit? 

We  think  clearly  it  was  so  settled  and  is  a  matter  res  adju- 
dicata.  In -the  bill  in  that  case  all  the  facts  in  regard  to  the 
petition  for  calling  the  election,  the  manner  of  conducting  the 
election  by  a  moderator,  declaration  of  and  counting  the  vote, 
and  every  other  step,  was  set  forth  particularly. 

The  answers  admitted  this  and  the  proof  also  showed  it 
The  bill  also  made  the  point  that  the  election  and  vote  were 
void. 

The  identical  question  raised  here  was  sufficiently  presented 
by  the  pleadings  and  evidence.  If  the  point  had  been  made 
in  the  brief  or  argument  to  the  Circuit  or  Supreme  Court 
without  any  amendment  to  the  bill  the  questions  must  have 
been  passed  upon.  No  other  allegation  need  have  been  made. 
All  the  allegations  and  pleadings  were  before  the  eyes  and 
face  of  attorneys,  and  all  they  need  do  was  to  point  out  the 
objection  to  the  court 

Instead  of  that  they  remained  silent  apparently  not  aware 
that  such  a  point  might  be  made  and  so  failed  to  urge  it  be. 
fore  the  court,  although  the  Supreme  Court  had  decided  the 
question  before. 

The  Supreme  Court  did  not  pass  upon  the  question  at  all 
but  only  upon  the  question  as  to  whether  the  Constitution  cut 
out  donations,  though  not  subscriptions  in  all  cases,  to  railroad 
companies  by  municipal  corporations  after  July  21,  1870,  the 
day  the  new  Constitution  went  into  effect,  and  tlie  suffi- 
ciency of  the  petition  to  call  the  election  as  to  interest  to  be 
borne  by  the  bonds. 
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The  court  held  that  the  saving  clause  in  the  Constitution 
applied  to  donations  as  well  as  to  subscriptions,  and  that  the 
petition  of  twenty  voters  to  have  an  election  called  was  suf- 
^cient,  and  reversed  the  decree  and  dismissed  tlit^  bill. 

In  Preble  v.  Board  Supervisors,  8  Biss.  358,  it  was  held 
that  a  ''complainant  can  not  divide  his  cause  of  action,  setting 
up  one  ground  of  illegality  in  that  suit,  and  if  he  fails  in  that, 
bring  a  second  suit  for  like  purpose,  settm;^  up  another  ground 
of  illegality,"  provided  the  facts  were  known  at  the  time  of 
the  bringing  of  the  first  suit.  The  same  was  lield  in  Eodgers 
v.  Higglns,  57  Bl.  244;  Kelly  v.  Donlin,  70  Bl.  378;  Rugger 
V.  I.  &  St.  L.  R.  R.  Co.,  103  Bl.  449 ;  Hamilton  v.  Qaimby, 
46  Bl.  90 ;  Garrick  v.  Chamberlain,  97  Bl,  620 ;  Briscoe  v. 
Lloyd,  64  Bl.  33. 

There  can  be  no  pretense  that  the  complainants  in  the 
Pinckney  bill  did  not  fully  know  of  the  manner  in  which  the 
election  was  held,  for  they  particularly  set  it  out  in  their  bill, 
and  ignorance  of  Jaw  will  not  avail  them. 

As  to  the  point  raised,  that  the  question  that  the  town  imder 
the  Constitution  could  not  issue  the  bonds,  because  it  would 
have  been  in  excess  of  five  per  cent,  of  the  assessed  value  of 
the  taxable  property  in  the  town,  we  say  that  upon  the  deter- 
mination by  the  Supreme  Court  in  the  Pinckney  case,  that  the 
donation  was  valid,  the  bonds  became  issuable  under  the  saving 
clause  of  the  Constitution,  which  is  as  follows:  ''This  sec- 
tion shall  not  be  consti'ued  to  prevent  any  county,  city,  town- 
ship, school  district  or  other  municipal  corporation  from  issu- 
ing their  bonds  in  compliance  with  any  vote  of  the  people 
which  may  have  been  had  prior  to  the  adoption  of  this  Con- 
stitution in  pursuance  of  any  law  providing  therefor." 

When  it  was  once  determined  that  this  donation  was  a  valid 
obligation,  it  became  a  vested  right  to  have  it  paid  as  against 
any  new  law  that  should  be  passed,  and  tlie  new  Constitution 
was  not  aimed  to  affect  debts  existing  at  its  adoption. 

In  this  view  it  made  no  difference  whether  the  point  was 
raised  as  long  as  complainants  in  that  case  failed  to  raise  any 
point  to  affect  the  validity  of  the  vote,  as  it  must  inevitably 
have  been  overruled  if  made.     And  for  the  same  reason  it  is 
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of  no  value  now.  It  should  also  have  been  raised  in  tlie  Pinck- 
ney  case,  as  Pinckney  and  his  attorneys  must  have  had  knowl- 
edge of  the  existence  of  the  Constitution  of  1870,  and  the 
assessed  value  of  the  taxable  property  of  the  town.  The 
Supreme  Court,  in  Ramsey  v.  Hoger,  76  111.  432,  did  not  hold 
that  portion  of  tLe  act  of  1869  in  relation  to  registration  and 
collection  of  the  bonds  from  the  towns  void,  only  the  excess- 
ive tax  levied  by  virtue  of  it  and  the  law  allowing  such  levy. 

We  are  inclined  to  hold  that  the  compromise  between  the 
railroad  company  and  the  town  and  the  issuance  of  a  less  num- 
ber of  bonds  than  voted,  would  not  be  in  itself  an  estoppel  to 
the  prosecition  of  this  suit.  If  the  town  had  no  authority  to 
issue  the  bonds  this  compromise  could  not  confer  it.  But  as 
the  bonds  are  to  be  he'd  valid  such  fact  is  not  needed  as  the 
former  adjudication  settles  the  matter  without  it.  The  bonds 
were  .'zsued  in  accordance  with  the  original  vote,  only  five 
years  later,  and  this  delay  was  caused  wrongfully  by  the  town, 
or  the  suit  of  the  tax-payers,  which  is  chargeable  to  these 
complainants,  and  the  fault  should  not  be  charged  to  the  bond- 
holders. The  railroad  company,  without  doubt,  would  have 
taken  them  sooner  if  they  could  have  gotten  them. 

We  have  noticed  every  objection  of  importance  urged 
against  the  correctness  of  the  decree  of  the  Circuit  Court, 
and  finding  no  error  affirm  it. 

Decree  affirmed. 


Elizabeth  E.  Nesbitt  et  al, 
Joseph  Dickover,  for  use,  etc. 

Garnishment — Service  of  Process — Effect  on  Lien  Claimed  by  Sub-Con- 
tractor— Jurisdiction  qf  Justice  when  Judgment  Exceeds  f200. 

1.  The  service  of  garnishee  process  works  an  appropriation  of  so  much 
of  the  amount  due  the  judgment  debtor  as  equals  the  amount  of  the  judg- 
ment with  costs  and  interest. 
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2.  Such  service  defeats  to  that  extent  a  lien  claimed  by  a  sub-contractor 
of  which  notice  is  not  served  upon  the  defendant  until  after  the  service  of 
the  garnishee  process. 

3.  A  Justice  of  the  Peace  has  jurisdiction  in  garnishee  proceedings  to 
render  judgment  for  the  full  amount  of  the  judgment  with  costs  and  inter- 
est, although  it  exceeds  $200. 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circuit  Court  of  Stephenson  County ;  the 
Hon.  William  Brown,  Judge,  presiding. 

Statement  by  Lacey,  J.  This  was  a  garnishee  proceeding, 
hroiiglit  by  Santbrd  &  Rowell,  judgment  creditors  of  Joseph 
Dickover,  against  the  appellants,  debtors  of  Joseph  Dickover, 
before  a  Justice  of  the  Peace,  and  from  thence  appealed  by 
appellee  to  the  Circuit  Court,  and  tried  in  that  court  without 
a  jury  on  an  agi-eed  state  of  facts. 

The  Circuit  Court  found  the  issues  for  the  appellee,  and 
rendered  judgment  in  favor  of  the  garnisheeing  creditors  for 
$236.51  and  costs  of  suit,  fi'om  which  judgment  an  appeal  is 
taken  to  this  court.  The  substance  of  the  agreed  state  of  facts 
is  about  as  follows :  In  the  summer  of  1885  the  appellants  con- 
tracted with  appellee,  Dickover,  by  verbal  contract,  to  furnish 
the  materials  and  build  them  a  house  on  certain  premises  in 
Freeport,  for  the  sum  of  $1,925,  to  be  completed  by  Decem- 
ber 1,  1885. 

At  the  time  of  the  service  of  the  garnishee  process  in  the 
case,  November  10,  1885,  appellants  haa  paid  to  appellee 
$1,000  on  the  contract.  The  house  was  not  then  completed, 
but  $200  would  cover  the  cost  of  completion,  and  the 
house,  since  December  1,  1885,  was  accepted  and  com- 
pleted. On  the  18th  day  of  May,  1883,  said  Sanford  &  Eow- 
ell  had  recovered  a  judgment  before  one  Heard,  a  Justice  of 
the  Peace  of  the  town  of  Freeport,  for  $200  and  costs,  amount- 
ing to  $1.45.  On  the  June  8th  next  following,  an  execution 
was  duly  issued  thereon  and  returned  by  the  constable  nulla 
bona. 

The  garnishee  process  was  taken  out  before  the  Justice 
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of  the  Peace,  who  was  the  succcBsor  of  Heard  in  respect  to 
the  above  judgment,  and  duly  served  on  appellants  Novem- 
ber 10,  1885.  Subsequently  to  the  service  of  said  garnishee 
summons  and  before  the  hearing  of  said  garnishee  cause, 
notices  were  served  on  the  appellants  by  the  subconti^actors  of 
said  Dickover  that  they  would  hold  the  said  building  on  ac- 
count of  material  furnished  and  labor  performed  on  the  said 
building  for  amounts  aggregating  $925,  the  total  amount  re- 
maining due,  the  materials  and  labor  being  actually  used  in  the 
erection  of  appellant's  house.  No  other  payment  than  the 
$1,000  had  been  made.  The  notice  and  services  were  regular 
under  the  statute.     There  were  no  other  liens  and  claims. 

Mr.  Ohaelks  S.  Geeent.  for  appellants. 

Messrs.  Nbff  &  Stevens,  for  appellee. 

Laoet,  J.     Only  two  questions  arise  on  this  record : 

First.  Does  the  claim  of  a  judgment  creditor  by  service 
of  garnishee  process  on  the  debtor  of  such  judgment  debtor 
take  precedence  in  payment  over  the  legal  claim  for  labor  and 
materials  furnished  by  subcontractors  of  the  judgment  debtor 
used  in  the  erection  of  the  building  of  such  garnishee,  where 
proper  lien  notice  is  given  to  the  latter,  but  subsequently  to 
the  service  of  such  process  ? 

Second.  Has  the  Justice  of  the  Peace  issuing  such  process 
jurisdiction  to  render  judgment  in  favor  of  the  garnisheeing 
creditor,  against  the  garnishee,  for  more  than  $200,  where  the 
original  judgment  was  for  that  sum  but  by  reason  of  interest 
and  costs  exceeds  it  ? 

We  are  inclined  to  hold  both  propositions  in  the  affirmative. 
There  is  no  question  arising  here  against  there  being  enough 
funds  in  the  hands  of  the  appellants  at  the  time  of  the  service 
of  the  garnishee  process  already  earned  by  the  judgment 
debtor  to  more  than  cover  the  claim  of  apjiellee's  garnishee- 
ing creditor.  Under  the  statute  of  1869,  the  subcontractor 
had  twenty  days,  after  the  completion  of  his  subcontract,  in 
which  to  give  the  owner  notice  of  his  intention  to  claim  a 
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lien,  and  that  all  payments  to  the  original  contractor  before 
the  expiration  of  the  said  twenty  days  should  be  regarded  as 
having  been  improperly  made,  as  against  tht?  liens  of  snch  sub- 
contractor. Havighorst  v.  Lindberg,  67  111.  463.  But  this 
law  appearing  too  stringent  and  liable  to  work  injustice 
toward  those  erecting  buildings,  and  liable  to  compel  them  to 
pay  more  for  their  buildings  than  the  original  contract  price, 
as  Havighorst  was  compelled  to  do  in  the  alx»ve  case,  the 
Legislature  in  1874  amended  the  law,  by  which  it  was  pro- 
vided tliat  "no claim  of  any  subcontractor,  mechanic,  workman 
or  other  person,  shall  be  a  lien,  under  Sec.  29  of  this  Act, 
except  BO  far  as  the  owner  may  be  indebted  to  the  contractor 
at  the  time  of  giving  such  notice  as  aforesaid,  of  such  claim, 
or  may  become  indebted  afterward  to  liim  as  such  contractor." 
Sec.  33,  Chap.  82  R.  S.  1874. 

According  to  this  provision,  the  only  question  under  the 
facts  of  this  case  that  can  arise,  and  which  is  determinative  of 
the  point,  is  whether  the  service  of  the  garnishee  process 
prior  to  the  notice  is  equivalent  to  payment  by  the  owner  of 
the  building  at  the  time  of  such  service.  If  so,  then  the 
decision  of  the  Circuit  Court  is  correct;  if  not,  it  is  not  cor- 
rect We  think  the  service  of  the  garnishee  process  worked 
an  appropriation  from  that  time,  of  so  much  of  the  claim  of 
the  judgment  debtor  against  the  appellants  as  the  judgment, 
interest  and  costs  amounted  to.  From  that  time  the  gar- 
nishees could  not  voluntarily  free  themselves  from  the  payment 
of  the  claim  of  the  gamisheeing  creditor,  and  the  notice  was 
only  a  legal  demand  from  the  day  of  its  service,  and  compelled 
the  appellants  to  respond  to  them  for  all  the  money  in  their 
hands,  owing  to  appellee,  not  already  appropriated  by  them, 
or  which  tliey  had  not  become  bound  to  pay  in  some  other 
manner.  From  and  after  the  date  of  the  service  of  this  gar- 
nishee process  the  appellee  was  not,  in  a  legal  sense,  indebted 
to  the  appellants  for  the  sum  covered  by  this  judgment  The 
courts  in  this  State  have  always  held  that  th  garnishee  must 
respond  for  eveiy  species  of  property  in  his  hands,  at  the  time 
of  the  service  of  the  writ,  belonging  to  the  origina  debtor, 
and  all  moneys  owing  him  at  that  time.     Thai  is  the  form  of 
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all  the  interrogatories  filed.  "What  property  had  you  in 
your  hands  at  the  time  of  the  service  of  the  writ,  belonging  • 
to  the  original  debtor,  or  what  did  you  owe  him  at  that  time?" 
It  is  virtually  an  attaching  process.  The  following  authorities 
will  show  the  holding  of  the  courts,  in  this  State,  on  the 
question:  Smith  v.  Clinton  Bridge  Co.,  13  111.  App.  572; 
Glass  V.  Doane,  15  111.  App.  66;  McCoy  v.  Williams,  1  Gilm. 
584;  Nichols,  Shepard  &  Co.  v.  Goodheart,  5  III.  App.  574; 
Roche  V.  R.  In.  Ass'n,  2  LI.  App.  360;  Drake  on  Att, 
Sec.  675.     Directly  in  pomt  is  Payne  v.  Wilson,  74  N.  Y.  348. 

The  case  of  Bigelow  v.  Andress,  31  III.  322,  is  of  an  en- 
tirely diflFerent  nature.  It  was  simply  held  in  that  case  that 
the  service  of  the  garnishee  process  did  not  operate  as  a  lien 
on  the  chattels  held  by  the  garnifc^hee  and  'belonging  to  tlie 
debtor  so  as  to  prevent  the  garnishee  from  selling  them,  but 
he  would  be  compelled  to  answer  for  their  value.  He  is  held 
liable  if  he  fails  to  produce  the  chattels. 

We  think  the  Justice,  and  therefore,  the  Circuit  Court,  had 
jurisdiction  to  render  judgment  for  the  judgment  and  the  in- 
terest and  costs,  though  it  exceeded  $200. 

The  statute  is  silent  on  the  subject  of  the  amount  of  tlic 
Justice's  jurisdiction  in  cases  of  garnishee  on  judgment  re- 
covered before  him  unless  the  case  is  covered  by  the  general 
statute  on  jurisdiction  which  we  do  not  think  it  is.  The 
statute  allowing  a  Justice  to  issue  garnishee  process  to  collect 
judgments  on  his  docket  would  fail  of  its  object,  if  the 
Justice  had  no  power  to  give  judgment  for  more  than  $200, 
for  in  many  cases  the  interest  and  costs  and  judgment  would 
far  exceed  that  amount.  There  is  no  court  save  where  the 
judgment  is  rendered  that  can  issue  the  garnishee  writ.  T.  P. 
&  W  R.  W.  Co.  V.  Reynolds,  72  111.  487.  The  garnishee 
mode  of  collecting  judgments  is  only  a  statutory  mode  of 
obtaining  execution  Bear  v.  Hoys,  36  LI.  280;  Mich.  Cen. 
R.  R.  Co  V.  Keohane,  31  111.  144,  and  the  statute  authorizes 
the  Justice  to  enter  judgment  against  the  garnishee  in  case 
of  default  for  the  amount  o  the  original  judgment  and  costs. 
R.  S.,  Sec.  8,  Chap.  62.  See  Chanute  v  Martin,  25  111.  63. 
The  garnishee  proceedings  is  only  an  incident  in  the  colleo- 
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tion  of  the  original  judgment,  and  the  amount  of  that  judgment, 
interest  and  costs  was  the  test  of  its  jurisdiction  in  this  pro- 
ceeding. The  judgment  of  the  court  below  is  therefore 
affirmed.  *  AffirmecL 


The  Kankakee  &  Seneca  Railroad  Company  and 

THE  Cincinnati,  Indianapolis,  St.  Louis 

&  Chicago  Railway  Company 

V. 

Owen  Horan. 


Railroads — Obstruction  to  Natural  Flow  of  Surface  Water — Action  for 
Damages — Measure  of  Damages* 

1.  A  railroad  company  is  liable  for  any  injury  that  may  result  to  the 
owner  of  lands  from  an  obstruction  created  by  it  to  the  natural  flow  of  sur- 
face water. 

2.  Where  a  railroad  company  has  by  artificial  means  obstructed  the  nat- 
ural flow  of  surface  water  and  thereby  damagred  the  Jands  of  another,  the 
question  whether  the  injury  could  be  obviated  in  whole  or  in  part  at  a  rea- 
sonable expense  by  the  party  injured  should  be  taken  into  account  in  e5;ti- 
mating  the  damages  sustained  by  him. 

3.  Where  the  injury  can  be  thus  obviat«d,  the  measure  of  damages  is  not 
the  depreciation  in  the  ralue  of  the  lands  injured,  but  the  cost  of  the  ditch, 
or  other  necessary  remedy,  the  value  of  the  land  used  and  the  cost  of  main- 
tenance. 

4.  Where  the  obstruction  is  on  the  premises  of  the  defendant,  the 
piaintiflf  is  not  required  to  commit  a  trespass  by  entering  thereon  to  re- 
move it. 

5.  In  the  case  presented,  it  is  held:  That  evidence  tending  to  show  what 
a  ditch  entirely  on  plaintiff's  premises  and  sufficient  to  remove  the  water 
therefrom  would  cost,  was  improperly  excluded;  and  that  the  rulings  of  the 
trial  court  upon  certain  other  questions  on  the  admission  of  evidence,  and 
in  granting  and  refusing  instructions,  were  substantially  correct. 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circuit  Court  of  Grundy  County ;  the 
Hon.  DoRRENCB  DiBELL,  Judge,  presiding. 

Vol.  XXII    10 


146  Appellate  Coubts  op  Illinois. 

K.  &  S.  R.  R.  Co.  and  C,  L,  St.  L.  &  C.  Ry.  Co.  v.  Horan. 

Mr.  G.  S.  Eldbidge,  for  appellants. 

The  Kankakee  &  Seneca  Eailroad  Company  had  the  lawful 
right  to  construct  its  railroad  over  the  plaintiif's  land,  and  the 
deed  by  the  plaintiff  had  all  the  effect'  that  a  judgment  of 
condemnation  would  have  had.  C,  R.  I.  &  P.  Ky.  Co.  v. 
Smith,  111  111.  363,  and  cases  cited. 

The  consideration  paid  for  this  conveyance  must  be  hel<^ 
to  include  all  such  damages  to  the  farm  as  would  result  inevi- 
tably from  the  construction  and  ordinary  use  of  the  railroad, 
including  the  obstjuction  to  the  ordinary  drainage  of  surface 
waters  upon  the  farm  which  could  not  be  obviated  by  the 
exercise  of  ordinary  skill  in  the  construction  of  the  railroad. 
Fitch  V.  Johnson,  104  111.  Ill,  121;  Hadden  v.  Shoutz,  15  III. 
581;  Mills  on  Eminent  Domain,  Sec.  115;  Railroad  Co.  v. 
Henry,  79  111.  290,  and  cases  citeo;  Sutherland  on  Damages, 
291 ;  C.  &  E.  I.  R.  R.  Co.  v.  Loeo,  8  111.  App.  627;  J.  K  W. 
&  S.  E.  R.  R.  Co.  v.  Cox,  91  HI.  500;  Conwell  v.  S.  o?  N.  W. 
R.  R.  Co.,  81  111.  232;  O'Conor  v.  Railroad  Co.,  52  Wis. 
526;  Randle  v.   Railroad  Co.,  65  Mo.  333. 

The  Kankakee  &  Seneca  Railroad  Company  had  the  con- 
stitutional and  lawful  right  to  cross  the  Parser  Slough,  and  if 
necessary,  to  change  the  course  of  the  slougli  if  it  did  it  in  a 
manner  prescribed  by  the  statute.  1  Sutheriand  on  Damages, 
191;  3  Sutherland  on  Damages,  433;  Babcock  v.  Ry.  Co.,  9 
Met.  553;  Keitsburg,  etc.,  Ry.  Co.  v.  Henry,  79  111.  290  ; 
Menkeiss  v.  Ry.  Co.,  72  Mo.  514;  C.  &  E.  Ry.  Co.  v.  Loeb,  8 
111.  App.  627 ;  I.  C.  Ry.  Co.  v.  Bethel,  11  111.  App.  17,  and 
cases  there  cited. 

The  injuries  complained  of  are  in  no  sense  permanent 
injuries,  because,  conceding  there  was  a  diversion  of  the 
water  upon  the  plaintiff's  land  from  the  Parker  Slough,  the 
plaintiff  could  have  easily  remedied  it.  He  sues  for  an 
injury  to  his  reversionary  interest.  He  has,  as  yet,  sustained 
none.  He  was  not  in  possession  at  the  time  of  the  injury 
complained  of,  and  can  only  maintain  an  action  when  he  slxall 
acquire  the  possession.  He  had  not,  at  the  commencement  of 
this  suit,  the  actual  possession  or  the  right  thereto.  He  has 
no  right  to  assume  that  upon  the  reversion  of  the  estate,  the 
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state*  of  things  complained  of  will  exist,  unless  they  are  of 
such  an  obviously  pei*manent  character  that  thej  are  immov- 
able or  irremediable  and  can  not  be  relieved  against 

In  this  case  there  ws^  no  occasion  to  remove  any  obstruc- 
tion either  on  or  ofiE  the  plaintiff's  premises.  All  he  was  re- 
quired to  do  was  to  provide  means  for  the  escape  of  the  water, 
which  might  have  been  done  at  a  comparatively  trifling  ex- 
pense, and  this  is  the  limit  of  his  recovery  for  such  injuries. 
C,  R.  L  &  P.  R  R  Co.  v.  Gary,  90  III.  514;  Seely  v.  Alden, 
61  Pa.  St  302;  Fisher  v.  Thirkill,  21  Mich.  1,  and  cases  cited; 
Pinney  v.  Berry,  61  Mo.  359;  Cumberland  v.  Hitchings,  65 
Me.  140;  Brower  v.  Chandler,  3  Wis.  46. 

Messrs.  S.  C.  Stouoh  and  R.  M.  Wing,  for  appellee. 

The  difference  between  the  market  value  of  the  freehold 
just  preceding  the  commission  of  the  alleged  injury,  and  the 
market  value  of  it  subject  to  the  injury,  is  what  we  under- 
stand to  be  the  true  measure  of  damages.  111.  Cen.  R.  R.  Co. 
V.  Gi-abill,  50  111.  241;  The  Chicago  &  Iowa  R.  R  Co.  v.  Ba- 
ker, 73  111.  316;  C,  B.  &  Q.  R  R  Co.  v.  McGinnis,  79  111. 
269;  C,  M.  &  St  P.  R  R  Co.  v.  Hall,  90  111.  42. 

The  right  to  the  market  value  of  property  is  a  present  right, 
susceptible  of  proof  other  than  by  the  actual  sale  of  the  thing 
itself.  To  hold  that  the  damage  sustained  by  appellee  is  not 
pernianent,  is,  in  effect,  to  deny  him  all  remedy  for  this  injury 
nntil  he  actually  makes  sale  of  his  lands.  Such  a  manifestly 
unjust  rule  can  not  be  law.  Ottawa  Gas  Light  Co.  v.  Graham, 
28  111.  73;  I.  C.  R  R.  Co.  v.  Grabill,  50  111.  241;  C,  R.  I.  & 
P.  Ky.  Co.  v.  Cary,  90  111.  514;  Troy  v.  Cheshire  R.  R.  Co., 
23  N.  a  102. 

In  the  case  of  Fowle  v.  New  Haven,  etc.,  Co.,  112  Mass. 
334,  it  was  held  that  a  railroad  company  on  account  of  turn- 
ing the  stream  of  water  npon  plaintiff's  lands  by  the  construc- 
tion of  its  road-bed,  was  liable  for  damages  on  account  of  the 
permanent  character  of  the  injury. 

Unless  the  damages  were  a  necessary  result  from  the  exer- 
'cise  of  the  power  of  the  grant  of  the  right  of  way,  it  will  be 
presumed  that  they  were  not  included  in  the  original  compen- 
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sation  unless  there  is  some  proof  to  the  contrary.  Hooker  v. 
N.  H.  &  N.  H.  Co.,  4  Conn.  146. 

When  the  defendant,  who  is  primarily  liable  to  do  stich 
work  as  will  prevent  damage,  or  is  liable  primarily  to  stay  an 
injury  resulting  from  his  conduct,  is  in  possession  and  has  con- 
trol of  the  structure  causing  the  damage,  or  has  equal  knowl- 
edge *and  opportunity  with  the  complainant,  then  he  alone 
should  be  looked  to  for  a  performance  of  this  duty.  Under 
these  circumstances  it  will  avail  the  defendant  nothing  to  say 
that  the  injured  party  might  have  lessened  the  injury  by  per- 
forming the  duty  for  him.  Myers  v.  Bums,  35  N.  T.  269  ; 
Ilexter  v.  Knox,  63  N.  Y.  661 ;  Schwinger  v.  Raymond,  83 
K  T.  192  ;  Keyes  v.  Western  Vt.  S.  Co.,  34  Vt.  81 ;  Haysler 
V.  Owen,  61  Mo.  270 ;  Smith  v.  Chicago,  etc.,  R.  R.  Co.,  38 
Iowa,  518;  Prest  v.  Nichols,  116  Mass.  401;  Gardner  v. 
Smith,  7  Mich.  410.  See  also.  Green  v.  Mann,  11  111.  613;  C. 
&  R.  I.  R.  R.  Co.  V.  Ward,  16  LI.  622,  527. 

But  under  no  circumstances  is  the  injured  party  required  to 
perform  any  such  work  to  lessen  his  damages  as  might  render 
him  liable  as  a  trespasser.  C,  R.  I.  &  P.  R.  R.  Co.  v.  Carey, 
90  111.  514;  Wolf  v.  St.  Louis,  etc.,  Co.,  16  Cal.  319;  Hubbel 
V.  Meigs,  50  N.  T.  480. 

An  injured  person  suffering  from  unlawful  drainage  and 
injurious  flowage  of  water  need  not  ditch  against  it.  City  of 
Aurora  v.  Reed,  57  111.  29. 

Welch,  J.  This  was  an  action  on  the  case  brought  by  the 
appellee  against  the  appellants,  to  recover  damages  for  alleged 
permanent  injuries  to  his  farm  of  240  acres,  the  farm,  at 
the  time  tlie  injuries  are  alleged  to  have  been  committed, 
being  in  the  exclusive  possession  and  occupation  of  the  son  of 
appellee,  Frank  Horan,  as  tenant.  Frank  Horan  brought  suit 
against  th^  appellants  to  recover  damages  for  hindering  him 
from  cultivating  portions  of  this  farm,  and  for  injury  to  and 
destruction  of  his  growing  crops,  by  the  flooding,  of  his  lands, 
alleged  to  have  been  occasioned  by  a  diversion  of  the  water 
from  an  ancient  water-course,  which  suit  was  appealed  to  this 
court  by  the  appellants,  and  was  reversed.     The  opinion  in 


Second  District — May  Term,  1886.         149 

K.  &  S.  R.  R.  Co.  and  C,  I.,  St  L.  &  C.  Ry.  Co.  v.  Horan. 


that  case  will  be  found  n  17  III.  App,  650.  In  so  far  as  the 
questions  made  in  the  case  at  bar  are  similar  to  those  made  in 
that  case,  and  passed. upon  by  us,  we  see  no  reason  to  change 
or  modify  our  opinion  as  expressed  in  that  case,  but  adopt  the 
3ame.  The  rule  was  announced  in  that  case :  "  Private  prop- 
erty can  not  be  taken  or  ddmaged  for  public  use  without  just 
compensation."  Article  2,  Section  13,  Constitution  of  1870. 
"  That  a  railroad  company  has  no  right  by  an  embankment,  or 
other  artificial  means,  to  obstruct  the  natural  flow  of  the  sur- 
face water,  and  thereby  force  it,  in  an  increased  quantity, 
upon  the  lands  of  another;  and  if  it  does  so,  it  is  liable  for 
any  injury  that  the  owner  of  the  land  may  sustain  by  reason 
thereof."  Toledo  and  Western  Railway  Co.  v.  James  C.  Mor- 
rison, 71  111.  616.  "That  the  party  who  gives  the  right  of 
way  over  his  lands,  or  whose  lands  are  condemned  for  right 
of  way,  will  not  be  estopped  from  claiming  damages,  when, 
in  the  construction  of  its  track,  by  its  embankments,  etc.,  it 
has  caused  the  surface  water  from  other  lands  to  be  diverted 
from  their  natural  coui'se  and  thrown  upon  his  land."  J.,  N. 
W.  &  S.  E.  R.  R.  Co.  V.  John  Cox,  9 1  111.  500. 

The  appellant,  the  Kankakee  and  Seneca  Railroad  Company, 
was  organized  under  the  general  laws  of  this  State,  February 
22,  1881,  for  the  purpose  of  constructing  a  railroad  from  Kan- 
kakee to  Seneca,  a  distance  of  about  forty  miles.  The  appel- 
lant, The  Cincinnati,  Indianapolis,  St.  Louis  and  Chicago  Rail- 
way, extends  from  Cincinnati,  Ohio,  to  Kankakee,  in  this  State, 
Kankakee  being  its  western  terminus.  The  farm  of  the  aj)- 
pellee  was  on  the  line  of  the  Kankakee  and  Seneca  Railroad. 
Tlie  construction  of  its  line  of  road  was  begun  in  the  summer 
of  1881,  and  completed  in  the  fall  of  1882.  The  appellee  ex- 
ecuted to  the  Kankakee  and  Seneca  Railroad  Company  a  deed 
on  January  27th,  1882,  to  the  right  of  way  over  his  premises, 
in  pursuance  to  an  agreement  therefor  made  in  1881.  The 
injuries  alleged  to  have  been  sustained  by  the  appellee  resulted 
from  the  construction  of  said  railroad.  The  declaration  con- 
tains  six  counts,  each  averring  that  there  was  a  stream,  slough, 
or  water-course,  which  ran  through  his  premises  from  time  im- 
memorial, by  means  whereof  his  premises  were  drained  and  he 
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and  his  tenants  were  thereby  enabled  to  cultivate  large  quan- 
tities of  wheat,  etc.  That  the  appellants,  well  knowing  the 
premises,  but  contriving  and  intending  to  injure  and  preju- 
dice the  appellee  in  his  reversionary  estate  and  interest  in  and 
to  said  premises,  wrongfully  and  injuriously,  with  a  certain 
line  of  track  of  railroad,  called  the  Kankakee  and  Seneca 
Kaih'oad,  and  the  trenches,  bridges  and  embankments  thereof, 
by  the  defendants  then  and  there  built  and  constructed  over, 
through  and  across  the  appellee's  farm,  and  said  ancient  streatiji, 
slough,  or  water-course,  obstructed,  injured,  narrowed,  and 
filled  up  the  water-course  and  natural  channel  thereof,  and 
rendered  it  permanently  incapable  of  carrying  off  large  quan- 
tities of  water,  that  was  accustomed  to  fall  upon  said  prem- 
ises, and  permanently  incapable  of  draining,  etc.,  said  premises, 
as  it  was  accustomed  to  do  prior  to  said  obstruction. 

There  was  a  verdict  and  judgment  for  the  appellee  for  the 
sum  of  $4,000,  from  which  this  appeal  is  taken.  We  shall  not 
examine  the  various  errors  assigned  in  the  order  in  which  they 
are  assigned.  It  is  insisted  by  counsel  for  appellants,  that  the 
court  erred  in  refusing  to  allow  appellants  to  prove  what  it 
would  have  cost  to  have  constructed  a  ditch  on  appellee's  prem- 
ises from  the  railroad  trestle-work  entirely  upon  his  own 
land  without  encroaching  on  the  right  of  way  of  the  railroad 
company,  by  which,  it  is  claimed,  the  water  might  have  passed 
through  under  the  railroad  at  the  trestle-work  into  the  ditch, 
and  thus  have  escaped  into  the  Parker  Slough  by  the  continua- 
tion of  the  ditch  to  the  slough.  *  There  was  evidence  tending 
strongly  to  prove  that  such  a  ditch  would  have  fully  drained 
appellee's  land  and  carried  off  all  the  water  that  came  down 
onto  his  land  from  the  railroad  ditch. 

The  basis  of  the  recovery  in  this  case  was  the  difference  in 
value  of  the  land  before  and  after  the  construction  of  the 
railroad,  on  the  ground  that  that  would  be  the  reasonable 
damage.  In  C,  R  I.  &  P.  Ry.  Co.  v.  Carey,  90  111.  514, 
the  court  say:  "In  considering  such  depreciation  it  would  be 
necessary  to  take  into  account  the  question  whether  the  injury 
could  be  obviated  in  whole  or  in  part  by  expending  money  to 
remove  the  obstruction.     A  person  examining  the  farm  with 
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a  view  to  purchase,  would  naturally  make  an  estimate  of  the 
cost  of  restoring  the  drainage  whether  by  litigation  with  the 
company,  if  the  legal  duty  devolved  on  it  *  *  *  or  by  ex- 
pending money  in  making  ditches  and  culverts,  if  the  legal  duty 
devolved  upon  the  owner  of  the  farm.  So  the  jury  should  con- 
sider tliese  questions  in  estimating  damages.  When  there  is 
a  permanent  injury  that  can  not  be  remedied,  of  course  .the 
measure  is  the  depreciation  in  the  value  of  the  property  in- 
jured ;  but  when  the  cause  of  injury  may  be  removed  at  a 
reasonable  expense  by  the  party  injured,  that  fact  should  be 
considered."  This  states  with  accuracy  the  law  as  we  under- 
stand it  apon  the  subject  of  damages.  The  same  nile  is  an- 
nounced in  Field  on  Damages,  Sees.  120  and  127  et  aeq,^  and 
the  cases  cited.  Seely  v.  Alden,  61  Pa.  St.  305,  306.  The 
damages  assessed  in  this  case  was  $4,000.  Suppose  appellee 
should  be  allowed  to  collect  this  and  the  next  day,  at  a  cost  of 
$200,  dig  a  ditch  on  his  own  land  and  fully  relieve  his  land 
from  water,  and  make  it  as  good  as  it  was  prior  to  any  claimed 
obstruction  thereto.  This  would  evidently  be  an  inequitable 
result  The  cost  to  appellee  of  the  ditch,  the  vialue  of  the 
land  used  and  the  burden  of  maintaining  it,  would  seem  to  be 
proper  elements  to  be  considered  by  the  jury  in  estimating 
appellee's  damages.  The  distance  the  ditch  would  have  to  be 
dug  did  not  exceed  sixty  rods.  We  do  not  think  the  rules  an- 
nounced in  57  111.  29-34,  and  in  91  111.  500,  are  in  conflict 
with  the  rule  as  stated,  supra.  The  ditch  in  the  case  in  57 
111.,  supra^  would  have  had  to  be  dug  on  the  property  of  an- 
other, and  there  was  no  cl^im  in  91  111.,  supra^  for  permanent 
injuries.  In  view  of  what  we  have  said  the  evidence  offered 
by  the  appellants  on  this  subject  should  have  been  admitted. 

The  22d  instruction  asked  by  appellants  and  refused,  wae 
properly  refused.  It  ignored  the  value  of  tlie  land  used  foi 
the  ditch,  and  the  costs  of  maintaining  it  The  instruction 
is  as  follows : 

22.  "  The  jury  are  instructed  that  although  they  believe 
from  the  evidence  that  in  consequence  of  the  construction  oi 
the  trestle  work  and  railroad  across  the  Parker  Slough,  and 
by  the  digging  of  ditches  along  the  line  of  the  railroad  ti-ack, 
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the  water,  to  some  extent,  from  said  Parker  Slongh,  or  other 
BourceSjflowed  along  said  raih-oad  track  and  thence  on  to  the  land 
of  the  plaintiff,  yet,  if  by  the  digging  or  construction  of  an 
artificial  ditch,  or  by  the  opening  of  any  artificial  channel  upon 
his  own  land,  and  without  encroaching  upon  the  right  of  way 
of  the  railroad  company,  or  npon  the  property  of  any  persons 
other  than  himself,  the  plaintiff  could  have  drained  said  water 
so  coming  upon  him  into  a  channel  of  the  Parker  Slough  upon 
his  own  land,  or  any  other  water  channel  upon  his  own 
land,  and  thus  have  prevented  damage  to  him  by  reason 
of  the  said  flow  of  water  from  said  Parker  Slough,  or  other 
sources,  through  the  railroad  ditches  on  to  his  land,  and 
at  an  expense  of  not  exceeding  $200,  then  with  respect  to 
such  damages  as  resulted  to  him  by  such  flowage  of  waters,  if 
any,  upon  him,  he  is  only  entitled  in  this  action  to  recover 
what  it  would  have  cost  to  have  constructed  such  artificial 
ditch  or  channel  upon  his  own  land." 

Since  this  case  was  submitted  to  us,  we  have  been  furnished 
by  the  counsel  for  appellants  with  an  additional  authority 
upon  the  question  contended  for  by  him,  that  no  recovery  of 
damages  for  a  permanent  injury  can  be  had  in  this  case.  We 
have  carefully  examined  the  question,  and  whilst  the  authority 
referred  to  in  101  N.  T,— Ursulin  v.  N.  T.  C.  &  H.  R  R  R., 
page  98,  and  cases  there  cited — seems  to  sustain  that  position, 
the  Supreme  Court  of  this  State,  in  the  case  of  C,  R  I.  &  P. 
R  R  Co.  v.  Carey,  90  111.  514,  say  :  "  If  appellant  has  created 
such  obstructions  on  his  own  land,  appellees  and  the  jury 
have  the  right  to  regard  them  as  permanent  and  the  one  has 
the  right  to  claim  it  as  a  permanent  injury,  and  the  other  to 
allow  damages  as  such."  The  rule  thus  announced  by  the  Su- 
preme Court  is  binding  upon  us,  whatever  may  be  the  rule  in 
other  States.  In  this  State,  it  is  not  an  open  question  ;  it  is 
stare  decisis.  The  reason  given  for  the  rule  is  clearly  stated 
in  the  authority,  »upra.  "  If,  however,  the  obstruction  is  on 
the  right  of  way  of  appellant,  appellees  have  no  right  to  enter 
thereon  to  remove  it,  as  the  law  will  not  require  them  to  com- 
mit a  trespass  to  remove  the  obstruction,  even  if  it  would,  as 
contended,  cost  but  a  trifle.     Nor  can  appellants  require  them 
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to  enter  its  right  of  way  to  remove  obstrnctions;  but  when  the 
cause  of  injury  may  be  removed  by  appellee  by  expending: 
money  in  making  a  ditch  on  his  own  land,  the  jury  should 
consider  this  question  in  estimating  damages.  The  cost  of 
making  the  ditch,  the  value  of  the  land  used,  and  the  burden 
of  maintaining  it,  would  be  proper  elements  of  damages  in 
each  case. 

It  is  further  insisted  by  counsel  for  appellants  that  the  court 
eri*ed  in  refusing  the  2l8t  instruction  asked  by  appellants. 
We  recognize  to  its  full  extent  the  I'ule  announced  in  the  case 
of  the  Illinois  Central  R.  R.  Co.  v.  Bethel,  11  111.  App.  17, 
and  re-announced  in  the  case  of  The  People,  etc.,  v.  The  Utiea 
Cement  Company,  posty  page  159.  Wlien  a  corporation 
lias  exercised  ordinary  care  in  the  construction  or  repair 
of  bridges  and  culverts  over  water- courses,  on  its  private  land, 
and  is  not  othei*wisc  guilty  of  negligence  it  can  not  be  made 
liable  for  damages  occasioned  an  adjacent  proprietor  by  extraor- 
dinary floods ;  but  could  only  be  held  liable  for  the  usual  and 
expected  freshets  occurring  in  the  usual  course  of  the  seasons 
in  this  country.  The  extraordinary  floods  being  denominated 
Actus  Dei.  There  was  no  evidence  in  this  case -upon  which 
to  predicate  an  instniction  based  on  the  rule  announced,  supra. 

It  is  further  insisted  by  counsel  for  appellants  that  the  court 
erred  in  refusing  to  give  the  17th  instruction  as  asked,  and 
in  modifying  same.  The  instruction  as  asked  selected  one 
fact  shown  in  evidence  by  the  appellee  and  informed  the  jury 
that  such  fact  was  not  sufiicient  to  charge  the  Cincinnati,  In- 
dianapolis, St.  Louis  &  Chicago  Railway  Company  with  lia- 
bility under  this  declaration.  There  was  error  in  this  form  of 
the  instruction;  each  fact  tending  to  prove  an  issue,  however 
slight,  when  taken  alone  might  not  be  sufiicient,  but  when 
taken  in  connection  with  all  the  other  facts  tending  to  prove 
the  issue,  might  be  sufficient.  If  this  mode  of  instruction  was 
permitted  each  separate  fact  tending  to  support  the  issue 
might  thus  be  taken  from  the  jury.  The  instruction  as  asked 
should  have  been  refused.  The  appellants  were  not  injured  by 
the  modification. 

It  is  claimed  by  counsel  for  appellants  that  the  court  eri*ed 
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in  refusing  to  give  the  23d  instruction,  which  told  the  jury 
that  there  was  no  evidence  sufficient  to  charge  the  said 
Cincinnati,  Indianapolis,  St.  Lonis  &  Chicago  Railway  Com- 
pany with  liability.  "We  do  not  understand  that  the  ease 
referred  to  in  110  III.,  of  Simmons  v.  Chicago  <fc  Tomah  R. 
R.  Co.,  340,  absolutely  Requires  the  Circuit  Judge  to  give 
such  an  instruction ;  and  although  we  are  of  the  opinion  that 
the  evidence  on  that  subject,  as  shown  in  this  record,  is  of  an 
unsatisfactory  and  doubtful  character,  yet  as  this  case  will 
have  to  be  reversed  and  remanded  for  the  errors  already  indi- 
cated, we  are  disposed  to  leave  that  question  to  be  determined 
by  the  trial  judge  on  that  trial. 

There  are  a  great  many  objections  made  to  the  admission  of 
evidence.  We  do  not  consider  them  of  sufficient  importance 
to  pass  upon  them  seriatim.  In  the  main  the  i-ulings  of  the 
trial  court  were  correct.  Such  unimportant  eiTors  as  fre- 
quently occur  during  the  ti'ial,  will  doubtless  be  corrected  on 
another  trial.  For  the  erroi"s  herein  indicated  this  judgment 
is  reversed  and  cause  remanded. 

Meveraed  and  rema/nded. 


JosiAH  Deyo 

V. 

Edwin  Ferris, 


Statute  of  Frauds— Contract  to  flaw  Water  through  Drain  across  An- 
other's  Land — Action  to  Recover  Consideration — Evidence. 

1.  An  action  does  not  lie  to  recover  the  conRideration  of  a  contract  which 
is  invalid  under  the  Statute  of  Frauds.  Such  contract  does  not  bind  either 
party,  and  can  neither  be  made  a  ground  of  action  nor  defeqse. 

2.  A  parol  contract  for  a  right  to  flow  water  througn  a  drain  across  the 
lands  of  another  is  void,  snch  right  being  an  interest  in  lands  within  the 
Statute  of  Frauds. 

[Opmion  filed  December  11,  1886.] 
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Appeal  from  the  Circuit  Court  of  Stark  County;  the  Hon. 
T.  M.  Shaw,  Judge,  presiding. 

Mr.  Milks  A.  Fuller,  for  appellant. 

The  right  to  flow  water  upon  the  land  of  another  is  an 
interest  in  land  and  can  only  bo  given  by  deed.  .  Woodward  v« 
Seely,  11  HI.  167;  Alberteon  v.  Ash  ton,  102  111.  50,  57;  Tan- 
ner V.  Volentine,  75  111.  624. 

A  right  to  flow  lands  must  be  in  writing.  French  v. 
Owen,  2  Wis.  250 ;  Clute  v.  Carr,  20  Wis.  531. 

Verbal  contracts  in  relation  to  lands  are  not  considered 
absolutely  void,  but  will  be  considered  obligatory  until  some 
act  is  done  by  one  of  the  parties  in  derogation  of  them,  and 
if  relied  upon  in  legal  proceedings,  will  be  held  valid  unless 
their  validity  is  put  in  issue  by  plea.  Wheeler  v.  Frankinthal, 
78  m.  124 ;  Collins  v.  Thayer,  74  111.  138.  * 

Yet,,  for  all  purposes  of  their  enforcement,  they  are  practi- 
cally void,  since  no  action  can  be  brought  to  enforce  them. 
Rev.  Stat,  Chap  52,  Sec.  2.  Neither  can  they  be  made  the 
basis  of  a  defense  any  more  than  of  a  demand.  Wheeler  v. 
Frankinthal,  78  111.  124. 

The  plaintiff  has  no  right  to  recover  because  the  contract  is 
void  at  the  election  of  either  party,  and  the  defendant  having 
choseo  to  repudiate  it,  no  action  can  be  founded  upon  it 

Mr.  John  E.  Decker,  for  appellee. 

A  promise  to  pay  for  improvements  on  land  is  only  a 
promise  to  pay  for  work  and  labor  and  not  for  an  interest  in 
land,  and  therefore  need  not  be  in  writing.  Frear  v.  Horden- 
burg,  5  Johns.  272 ;  Benedict  v.  Beebee,  11  Johns.  145  ;  Lower 
V.  Winters,  7  Cow.  263  ;  Bannon  v.  Morton,  3  Iowa,  228 ; 
Sutton  v.  Sears,  10  Ind.  223 ;  Boze  v.  Davis,  14  Tex.  331. 

A  parol  Contract,  which  the  statute  requires  to  be  in  writ- 
ing, is  as  good  as  any  when  performed,  or  while  being  per- 
formed, or  when  partly  performed,  so  far  as  the  performance 
goes.    Swanzy  v.  Moore,  22  111.  65, 

When  a  contract  originally  within  the  statute  has  been 
executed,  and  nothing  remains  to  be  done  but  the  payment  of 
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the  consideration,  this  may  be  recovered.  Bracket  v.  Evans, 
1  Gush.  79 ;  Preble  v.  Baldwin,  6  Cash.  549 ;  Linscott  v.  Mc- 
Intyre,  55  Me.  201;  Thayer  v.  Viles,  23  Yt  494;  Thomas  v. 
Dickinson,  14  Barb.  90 ;  Gillespie  v.  Battle,  55  Ala,  276 ; 
Moore  v.  Boss,  11  N.  H.  655. 

Laoey,  J.  The  parties  to  this  suit  both  reside  in  Stark 
County,  the  appellee  owning  land  adjoining  appellant's  on  the 
south.  The  east  line  of  the  land  of  each  is  the  county  line 
between  Mai-shall  and  Stark  counties,  and  there  is  a  public 
road  on  this  line  running  north  and  south.  Tlie  appellee  had 
a  large  open  ditch  ininning  down  across  his  land  emptying  into 
a  creek,  the  upper  end  of  the  ditch  coining  to  within  twenty 
or  twenty-five  feet  of  appellant's  land,  the  latters  land  north 
of  appellee's  being  wet,  and  the  natural  flowage  of  the  water 
being  from  appellant's  land  over  that  of  the  appellee  in  the 
direction  of  the  ditch.  Suit  was  commenced  by  the  appellee 
against  the  appellant  to  recover  on  a  contract  between  them 
concerning  the  opening  and  extending  the  ditch  from  the  for- 
mer's land  to  that  of  the  latter,  on  a  claim  of  $75. 

From  the  Justice  an  appeal  was  taken  to  the  Circuit  Court, 
and  tliere  the  case  was  again  tried  by  the  court  without  a 
jury,  the  jury  being  waived,  resulting  in  a  finding  and  judg- 
ment for  appellee.  From  this  judgment  this  appeal  is  prose- 
cuted. 

The  contention  of  appellee  is  that  in  consideration  of  the 
sum  of  $75  he,  by  verbal  contract,  agreed  to  dig  and  extend 
the  ditch  above  mentioned  on  to  the  land  of  the  appellant  for 
that  sum,  to  be  paid  by  the  appellant,  and  that  in  pursuance  of 
such  agreement  he  had  executed  the  work,  and  therefore  has 
a  right  to  recover.  On  the  other  side,  appellant  claims  that 
the  contract  was  that  the  consideration  for  opening  the  ditch 
to' his  land  was  a  perpetual  outlet  for  water  from  his  land 
through  the  appellee's  ditch,  but  that  he  was  not  to  pay  the 
$75  till  he  used  it  by  putting  his  tile  in  on  his  own  land  emp- 
tying into  the  ditch,  and  that  he  had  not  when  the  suit  was 
brought,  or  since,  put  any  tiling  in  which  emptied  into  the 
ditch. 
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Thei-e  was  evidence  tending  to  show  eacu  theory  of  the 
caee,  not  necessary  here  to  recite.  It  appeared  in  evidence 
that  the  time  occupied  in  digging  the  twenty  or  thirty  feet  of 
ditch  occupied  about  one  day's  time  for  one  man. 

The  appellant  insists  that  the  finding  of  the  court  below  was 
contrary  to  the  weight  of  the  evidence. 

First,  in  this:  if  the  evidence  shows,  and  looking  at  the 
worst  side  of  the  case  for  him  it  can  show  no  more  than  tnat 
the  consideration  of  the  contract  was  that  the  appellant's 
water  from  his  land  was  to  flow  through  appellee's  ditch  to 
the  creek,  then  the  contract  was  obnoxious  to  the  Statute  of 
Frauds,  because  it  was  an  agreement  to  acquire  an  interest  in 
land  for  a  longer  term  than  one  year;  and  that  the  /jontract 
was  not  in  writing.  This  being  an  appeal  from  a  Justice  of 
the  Peace,  and  of  course  no  written  pleadings  beins^  required, 
the  appellant  could  insist  on  the  Statute  of  Frauds  on  the 
hearing,  which  it  will  nave  to  oe  considered  he  has  done.  We 
will  consider  what  matter  of  fact  the  court  would  be  justified 
in  finding  from  the  evidence.  Wouid  the  court  be  justified 
in  finding  that  the  contract  was  as  claimed  by  the  appellee, 
that  the  consideration  of  $75  was  simply  ior  doing  the  work 
of  digging  this  small  portion  of  the  ditch  only  requiring  one 
day's  work  by  one  man  ? 

It  would  seem  quite  unreasonable  that  appellant  would  give 
or  appellee  ask  $75  for  so  small  a  consideration. 

We  think  that  the  court  would  be  justified  in  finding  from 
the  evidence  that  the  real  substance  of  the  agreement  and 
what  the  parties  had  in  contemplation  was  that  the  appellant 
should  have  a  perpetual  right  to  drain,  by  means  of  his  tiling 
in  his  own  land,  the  water  therefrom  into  the  ditch  of  appellee 
and  that  it  should  have  the  perpetual  right  to  flowage  through 
such  ditch  on  appellee's  land,  and  this  including  the  comple- 
tion of  the  drain  by  appellee.  Beyond  this  the  evidence  would 
not  justify  the  court  in  going.  We  think  the  finding  might 
be  reasonably  against  appellant  on  his  claim  that  he  was  not 
to  pay  for  the  work  till  he  put  in  his  own  tile. 

If,  then,  the  court  found  the  contract  as  we  suppose  the 
evidence  only  justified,  it  would  be  a  parol  contract  for  interest 
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in  land  for  a  longer  term  than  one  year,  and  obnozions  to  tlie 
StLitute  of  Frauds.  Kevised  Statutes,  Chap.  59,  Sec.  2.  The 
right  to  flow  water  over  the  land  of  another  or  to  keep  open 
a  di*ain  for  drainage  purposes  is  certainly  an  interest  in  land 
under  the  Statute  of  Frauds.  Woodward  r.  Seely,  11  III. 
157. 

While  an  easement  in  some  cases  may  be  removed  and  re- 
linquished by  a  parol  agreement  and  thus  restore  each  party 
to  his  original  and  natural  condition,  an  easement  can  not  be 
thus  created.  Albertson  v.  Ashton,  102  111.  50,  57;  Tanner  v. 
Volentine,  75  HI.  624;  Woodward  v.  Seely,  11  111.  157. 

In  Freyer  V.  Warne,  29  Wis.  516,  the  question  presented 
was  similar  to  this.  Freyer  owned  land  on  which  was  a  pond 
which  overflowed  across  the  land  of  Warne.  Warne  and  his 
grantor  gave  parol  permission  to  Freyer  to  ditch  across  and 
drain  over  his  land,  which  he  did  for  seventeen  years.  Warne 
finally  threatened  to  close  up  the  ditch  and  Freyer  enjoined 
him.  It  was  held  that  this  case  was  a  mere  parol  license  that 
might  be  revoked  at  any  time.  See  French  v.  Owen,  2  Wis. 
250;  Clute  v.  Carr,  20  Wis,  531.  Where  the  contract  is  within 
the  Statute  of  Fi*auds  it  can  neither  be  made  the  ground  for 
action  nor  defense.  Wheeler  v.  Frankinthal,  78  HI.  124.  For 
all  practical  purposes  it  is  void. 

"A  contract  void  under  the  Statute  of  Frauds  is  a  mere 
nullity  and  can  not  be  used  for  any  purpose."  Scott  v.  Bush, 
26  Mich.  421.  We  regard  the  new  easement  sought  to  be 
obtained  by  this  contract  as  a  different  one  from  the  one 
appellant  had  by  nature  for  the  natural  flowage  of  his  water 
across  appellee's  land.  The  natural  one  was  the  only  one  he 
could  claim ;  but  it  was  entirely  inadequate  to  drain  his  land  so 
as  to  render  it  as  dry  as  he  desired  or  as  it  should  be  for  suc- 
cessful cultivation.  Appellant's  original  easement  was  the 
only  one  he  could  insist  on  being  maintained.  The  appellee 
might  till  up  the  ditch  at  any  time  with  impunity  and  remit 
the  appellant  to  his  original  rights.  Suppose  the  appellee  had 
filled  up  this  ditch  before  this  suit  was  brought,  then  could 
he  have  demanded  payment  of  appellant?  The  hardship  of 
the  case  would  then  appear  in  the  most  glaring  light.     Yet 
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this  is  exactly  what  he  may  do  bo  soon  as  he  gets  payment  or 
in  fact  at  any  time.  If  the  appellant  pay  this  demand  he 
would  not  secure  the  right  to  the  perpetual  use  of  the  ditch. 

If  the  contract  is  void  as  to  appellee,  so  it  is  void  as  to 
appellant  as  all  contracts  must  have  mutuality.  They  must  be 
binding  on  each  party  or  on  none.  Appellant  may  annul  it 
at  any  time  and  refuse  payment  as  well  as  appellee  may  fill  up 
the  ditch.  Then  wo  see  that  the  contract,  which  the  court 
alone  was  justified  in  finding  from  the  evidence  existed,  was 
void  under  the  Statute  of  Frauds  and  could  not  be  enforced 
on  either  side.  The  court  was  not  justified  from  the  evidence 
in  finding  for  the  appellee  to  the  extent  of  $75,  but  the  con- 
tract liaving  been  repudiated  the  most  the  court  could  find  for 
appellee  would  be  the  small  amount  that,  the  labor  in  opening 
up  this  ditch  to  and  on  appellant's  land,  by  his  request,  was 
reasonably  worth. 

Because  the  finding  of  the  court  below  was  contrary  to  the 
evidence  the  judgment  is  reversed  and  the  cause  remanded. 

Meversed  anid  retaaiided. 


The  People  of  the  State  op  Illinois 

V-  ^3      159 

The  Utica  Cement  Company.  -^   '^^^ 


Canal— Sec.  16,  Chap.  19,  S.  S^—Constfuction— Negligence — Act  of 
Providence — Instructions, 

1.  Sec.  16|  Chap.  19,  R.  S.,  prohibiting  acts  by  reanon  of  which  any 
subetance  may  be  washed  into  the  canal,  is  highly  penal  in  character 
and  can  not  be  extended  by  construction.  It  does  not  make  it  an  offense  to 
do  that  which  without  the  statute  is  innocent  and  lawful,  and  which  of 
itself  could  work  no  injury  to  any  one.  The  acts  prohibited  by  said  section 
are  only  snch  as  might  be  done  on  the  property  under  the  control  of  the 
commissioners.  As  to  acts  done  on  their  own  property  by  citizens  their  lia- 
bility remains  unchanged. 

2.  In  a  proceeding  to  recover  t|ie  penalty  provided  by  said  section,  it  is 
keld:    That  the  defendant  in  the  use  of  its  own  property  was  not  required 
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to  foresee  and  provide  agrainst  unusual,  extraordinary  and unexpecte<^  floods; 
bhat  a  concurrence  of  negligence  with  the  act  of  Providence  was  necessary 
bo  charge  the  defendant;  that  an  act  of  Providence,  within  the  meaning  of 
the  rule  exempting  the  defendant  from  liability,  was  not  necessarily  an 
unprecedented  flood  or  freshet;  and  that  there  was  no  error  in  giving  and 
refusing  instructions. 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  the 
Hon.  Georqk  W.  Stipp,  Judge,  presiding. 

Messrs.  Bqll,  Strawn  &  Eugeb,  for  appellants, 
Messrs.  Mayo  &  Widineb,  for  appellee. 

Welch,  J.  The  only  questions  presented  f o'*  our  considera- 
tion upon  the  assignment  of  errors  on  this  record  are  those 
arising  upon  the  instructions.  We  shall  consider  them  in  the 
order  presented.  It  is  first  insisted  that  the  court  erred  in 
giving  the  eleventh  instruction  for  the  appellee,  and  also  in  re- 
fusing to  give  the  qualification  thereto,  asked  by  the  appellants. 
The  eleventh  instruction,  as  given,  was  ae  follows: 

11th.  Althotigh  the  jury  may  believe,  from  the  evidence, 
that  the  Illinois  and  Michigan  canal  has  been  damaged  by  the 
flow  of  the  waters  of  the  creek  in  question,  still,  if  the  jury 
further  believe  from  the  evidence  that  such  damage  was  wholly 
caused  by  the  natural  flow  of  the  waters  of  said  creek,  either 
from  the  breaking  away  of  a  dam  or  dams  not  erected  by  the 
defendants,  and  not  on  property  controlled  or  owned  by  them, 
or  from  unusual  or  unprecedented  floods  or  storms,  and  that 
such  damage  was  caused  without  any  act  or  acts  of  the  defend- 
ants contributing  thereto,  then  the  jury  should  find  for  the 
defendants.  The  defendants  had  the  right  to  use  their  own  land 
in  a  reasonable  manner,  for  the  purpose  of  depositing  thereon 
waste  matter  from  their  factory;  but  in  so  doing  it  was  their 
duty  so  to  deposit  it  that  in  times  of  usual,  ordinary  and  ex- 
pected freshets  it  would  not  be  carried  into  the  canal,  nor  cause 
other  matter  to  be  carried  therein;  but  they  were  not  bound 
80  to  place  it  that  an  unusual,  extraordinary  and  unexpected 
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flood  might  not  carry  it  into  the  canal,  or  make  it  caiTy  other 
matter  therein.  So,  if  the  jury  believe  from  the  evidence 
that  the  defendants,  by  themselves  or  any  of  them  or  by  their 
agents,  so  placed  their  waste  matter  that  it  was  carried  by  the 
waters  of  the  creek,  or  caused  other  matter  to  be  carried  by 
tlie  waters  of  the  creek  into  the  canal  during  any  ordinary  stage 
of  water,  or  during  any  freshet  or  flood  which  might  reason- 
ably be  expected  to  come  in  said  creek  according  to  the  nat- 
ural couree  of  the  seasons  of  this  country,  then  the  jury  should 
find  for  the  plaintiffs*  as  to  such  matter  so  carried  into  said 
canal.  But  if  tlie  jury  believe  from  the  evidence  that  the  de- 
fendants 80  placed  their  waste  matter  that  it  was  Carried  into 
the  creek,  or  caused  other  matter  to  be  carried  therein,  only 
by  reason  of  an  unusual,  extraordinary  and  unexpected  flood, 
according  to  the  natural  course  of  the  seasons  of  this  country, 
then  the  jury  will  find  for  the  defendants  as  to  such  matter  so 
carried  into  the  canal,  such  last  described  flood  being  in  law 
an  act  of  Providence  for  which  no  one  is  responsible." 

Appellants  asked,  and  the  court  refused  to  qualify  the  fore- 
going instruction,  as  follows:  "  But  if  the  unusual  or  extraor- 
dinary floods,  or  the  act  of  Providence,  would  not  have 
caused  such  material  to  be  carried  into  the  canal  if  the  surface 
of  the  valley  of  the  creek  had  been  left  in  a  state  of  nature, 
and  if  the  evidence  shows  that  there  were  changes  made  in 
the  surface  of  the  valley  of  the  creek,  and  that  such  changes 
were  made,  or  caused  to  be  made,  by  the  defendants,  and  that 
such  changes  caused  such  material  to  be  carried  into  the  canal 
by  the  watere  of  said  creek,  then  the  de'cndants  are  liable  and 
the  verdict  must  be  for  the  plaintiffs." 

The  acts  of  appellee,  the  Utiea  Cement  Company,  com- 
plained of,  were  done  on  its  own  premises  and  in  the  pursuit 
of  a  lawful  business.  We  hold  that  in  the  absence  of  any 
statutory  provision  on  the  subject,  the  liability  of  the  appellee 
is  to  be  measured  by  the  maxim.  Sic  iitere  tuo^  ut  alienuTn  mm 
IcBdas;  that  the  duty  imposed  upon  appellee  in  the  use  of  its 
own  property  was  to  foresee  and  provide  for  such  freshets  or 
floods  as  might  reasonably  be  exj)ected  to  come,  according  to 
the  natural  course  of  the  seasons  in  this  country;  and  that  the 
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appellee  was  not  required  to  foresee  and  .provide  against  tin- 
neualj  extraordinary  and  unexpected  floods.  The  appellee 
showed  that  at  the  time  when  the  greatest  damage  was  done 
there  were  unusual  and  extraordinary  floods,  and  an  unusual, 
extraordinary  and  unexpected  amount  of  water.  The  condi- 
tion of  exemption  from  liability  for  injury  arising  from  the 
use  of  one's  own  property  is  the  use  or  appropriation  of  the 
property  in  a  reasonable,  usual  and  proper  manner  without 
negb'gence  or  malice. 

"  The  distinction  is  vital,"  says  Thomas,  Justice,  in  Eock- 
wood  V.  Wilson,  11  Cush.  221,  ''for  nothing  is  better  settled 
than  if  one  does  a  lawful  act  upon  his  own  premises  he  can  not 
be  held  responsible  for  injurious  consequences  that  may  re- 
sult from  it  unless  it  was  so  done  as  to  constitute  actionable 
negligence."  Sharswood,  in  Livezey  v.  Philadelphia,  64  Pa. 
St.  106,  says:  "The  concurrence  of  negligence  with  the  act 
of  Providence,  when  the  mischief  is  done  by  flood  or  storm,  is 
necessary  to  fix  the  defendant's  liability." 

The  authorities  referred  to  by  the  appellants  showing  lia- 
bility are  all  in  harmony  with  the  rule  here  announced.  In 
those  cases  there  was  a  concurrence  of  negligence  with  the  act 
of  Providence.  The  eleventh  instniction  as  given,  accurately 
states  the  appellee's  liability  under  the  maxim,  eupra.  The 
jury  were  told  that  the  appellee  had  the  right  to  use  its  own 
land  in  a  reasonable  manner  for  the  purpose  of  depositing  there- 
on waste  matter  from  its  factory,  but  in  so  doing  it  was  its 
duty  to  so  deposit  it  that  in  times  of  usual,  ordinary  and  ex- 
pected freshets  it  would  not  be  carried  into  the  canal,  nor  cause 
other  matter  to  be  caiTied  therein,  and  that  as  to  the  waste 
matter  so  placed  that  was  carried  into  the  canal  by  tlie  waters 
of  the  creek,  or  that  caused  other  matter  to  be  carried  by  the 
waters  of  the  creek  into  the  canal,  during  any  ordinary  stage 
of  water  or  during  any  freshet  or  flood  which  might  reason- 
ably be  expected  to  come  in  said  creek,  according  to  the 
natural  course  of  the  seasons  in  this  country,  that  as  to  such 
matters  so  carried  into  said  canal  appellee  was  liable;  but  as  to 
such  waste  matter  so  placed  as  that  it  was  carried,  or  caused 
other  matter  to  be  earned  therein,  only  by  reason  of  an  un- 


k 


Secx)nd  District — May  Term,  1886.       163 

People  of  the  State  of  lUinois  v.  Utica  Cement  C?, 

m  .  ■-...!» 

nsnal,  extraordiDary  and  unexpected  flood  according  to  the 
natural  course  of  the  seasons  in  this  countiy,  that  as  to  such 
matter  so  carried  into  the  canal,  appellee  was  not  liable,  such 
floods  being  in  law  an  act  of  Providence.  Applying  the 
maxim  thereto,  Actus  Dei  nemini  faoit  injuriam. 

It  is,  however,  insisted  by  counsel  for  appellants  that 
Sees,  16  and  28  of  Chap.  19,  Eevised  Statutes  of  1874,  re- 
quired that  the  rule  announced  in  this  instruction  should  be 
qualified  and  the  qualification  referred  to,  aupra^  was  asked : 
'*  If  the  act  of  Providence  would  not  have  caused  such  mate- 
rial to  be  carried  into  the  canal  but  for  the  change  in  the  valley 
made  by  defendants  depositing  material  thei'ein,  then  the  ap- 
pellees could  not  so  excuse  their  liability.  Sec.  16  of  Chap. 
19  of  the  Eevised  Statutes  of  1874  provides  that  "  whoever,' 
without  the  written  consent  of  the  Canal  Commissioners,  digs 
any  drain  or  ditch,  or  receives  or  deposits  any  earth,  sand, 
gravel  or  other  material,  or  causes  the  same  to  be  done,  where- 
by any  substance  is  washed  into  the  canal  to  the  injury  of  the 
same,  shall,  for  each  offense,  be  fined  not  exceeding  $100." 
And  Sec.  28  of  the  same  act,  reads :  '*  Whoever  is  guilty  of 
any  offense  created  by  this  act  shall  also  be  liable  for  all 
damages  occasioned  thereby." 

The  liability  under  this  act  for  damages  is  imposed  only  on 
those  guilty  of  an  offense  created  by  the  act.  This  statute  is 
penal  and  can  not  be  extended  by  construction,  but  must  be 
strictly  consti'ued.  Chicago  &  N.  W.  Ey.  Co.  v.  Starnbro,  87 
III  195;  People  v.  Peacock,  98  III.  172.  Applying  this  rule 
to  tliis  statute,  we  hold  that  section  16  was  not  designed  nor 
intended  to  make  it  an  offense  punishable  by  fine  to  do  that 
which  without  this  statute  would  have  been  in  itself  innocent 
and  lawful,  and  which  without  actus  Dei  could  work  injury 
to  no  one.  The  offense  created  by  other  sections  of  the  act 
are  only  such  as  may  be  committed  on  the  property  of  the 
State,  and  we  hold  that  the  acts  intended  to  be  prohibited  by 
this  section  were  only  such  as  might  be  done  on  the  property 
under  the  control  of  the  Commissioners,  and  that  it  was  not 
intended  to  confer  on  those  officers  any  authority  to  interfere 
with  the  rights  of  the   citizens  in  the   lawful  use   of  their 
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property.     As  to  acts  done  on  their  own  premises  their  liabil- 
ity remained  as  it  was  before  the  act. 

It  iS'  farther  insisted  by  counsel  for  appellants  that  in  order 
to  constitute  an  act  of  Providence '  for  which  appellee  is  not 
liable,  the  storm,  flood  or  freshet  must  be  something  more  than 
unusual,  exti'aordinary  and  unexpected;  it  must  be  of  an  unpre- 
cedented character.  We  should  adopt  as  our  answer  to  this 
objection  the  langjuage  of  Agnew,  J.,  in  the  case  of  Pitts- 
burg, Ft.  W.  &  C.  R.  R  Co.  V.  Gilleland,  56  Pa.  St  445. 
There  were  in  that  case  three  floods  occasioning  the  injury — 
one  in  June,  another  in  July  and  another  in  the  latter  part 
of  the  summer  of  1866.  An  instruction  was  held  erroneous 
that  in  effect  left  the  jury  to  find  a  liability  for  damages 
from  extraordinary  floods  because  a  second  and  third  came 
in  rapid  succeosion.  Agnew  says :  "  If  all  were  extraordinary, 
as  the  instruction  conceded,  the  surprise  of  the  second  and 
third  could  not  be  less  than  at  the  firet,  and  it  was  still  moi-e 
surprising  that  they  should  come  in  such  rapid  succession. 
Being  extraordinary,  ndither  second  nor  third  could  have  been 
expected  more  than  the  first " 

It  is  also  urged  by  appellants  that  the  court  erred  in  read- 
ing the  eleventh  of  appellee's  instructions  as  a  modification  to 
each  of  appellants'  instructions  numbered  one,  two,  three  and 
four.  There  was  no  error  in  this;  without  this  modification 
these  instructions  would  have  been  misleading. 

It  is  also  insisted  that  the  court  erred  in  giving  the  seven- 
teenth and  eighteenth  of  appellee's  instructions.  These  in- 
structions announce  the  rule  tliat  the  liability  of  appellee  was 
not  chansfcd  by  reason  of  the  State  being  the  plaintiff.  That 
no  greater  liability  was  created  than  there  would  have  been  if 
the  suit  was  by  a  private  person  as  plaintiff.  The  fifth  of 
appellants'  refused  instructions  announced  an  opposite  rule. 
In  the  view  we  take  of  this  case  there  was  no  error  in  the 
giving  of  the  seventeenth  and  eighteenth  instructions  for  the 
appellee,  and  in  refusing  to  give  the  fifth  instruction  for 
ap}X}11ant. 

SVe  do  not  think  that  the  fourteenth  and  fifteenth  instruc- 
tions given  for  appellee  could  have  misled  the  jury,  or  tliat 
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they  are  susceptible  of  the  construction  sought  to  be  placed 
upon  them.  Even  if  there  was  a  doubt  as  to  the  proper  con- 
struction of  an  instruction  given  on  behalf  of  one  party,  yet 
if  the  instructions  given  on  behalf  of  the  other  party  remove 
such  doubt  there  is  no  error.  Latham  v.  Koach,  72  111.  179. 
We  are  of  the  opinion  after  a  careful  consideration  of  this 
case,  that  the  law  was  clearly  and  accurately  stated  to  the  jury. 

Judgment  affirmed. 


Michael  Geelan 

V.  *  I  47- 

ISABELL   BeID. 

Statute  cf  Frauds — Original  Promise — Evidence — Question  for  Jury, 

1.  Where  the  evidence  Ib  conflicting  its  credihility  and  weight  are  for 
the  jury. 

2.  An  original  undertaking,  although  for  the  benefit  of  another,  Ib  not 
within  the  Statute  of  Frauds. 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circuit  Court  of  Kankakee  County ;  the 
Hon.  Alfred  Sample,  Judge,  presiding. 

Messrs.  Haley  &  O'Donnell,  for  appellant 
A  party  suin^  upon  a  verbal  promise  to  pay  the  debt  of 
another  can  not  hold  the  party  to  whom  the  consideration  im- 
mediately passed  and  the  party  making  the  verbal  promise 
both  liable  to  him  for  the  debt.  If  appellee  looked  to 
Cleary  for  her  debt,  charged  it  to  Cleaiy,  submitted  her  bill 
to  Cleary,  collected  part  of  the  money  from  Cleary,  and  only 
sought  to  hold  appellant  in  the  event  that  Cleary  should  fail 
to  ])ay,  then  this  case  clearly  comes  within  the  statute.  Chil- 
cote  V.  Kile,  47  III.  88 ;  Eddy  v.  Roberts,  17  111.  504;  Will- 
iams V.  Corbet,  28  HI.  262. 
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Messrs.  William  Pottee  and  H.  K.  Wheeler,  for  appellee. 

Welch,  J.  Tliis  was  an  action  of  assumpsit  bronght  by  the 
appellee  against  the  appellant  to  recover  for  board  and  attention 
furnished  by  the  appellee  to  Michael  Cleary  as  claimed  at  the 
inquest  of  the  appellant.  Yerdict  and  judgment  for  tlie  ap 
})ellee,  from  which  the  appeal  is  taken.  On  the  night  of  the 
4th  of  July,  1883,  Michael  Cleary,  a  single  man  and  a 
brother-in-law  of  appellant,  was  brought  to  the  boarding 
house  of  the  appellee  with  his  leg  crushed  by  the  care.  Two 
physicians  were  called  and  his  leg  was  amputated.  On  the 
following  morning  at  about  four  o'clock  appellant,  in  response  to 
a  summons  from  appellee,  came  to  her  house  to  see  his  brother- 
in  law,  Cleary,  and  whilst  he  was  there,  as  testified  to  by  appellee 
and  two  other  witnesses,  said  to  her,  "  Do  all  you  can  for  h*m 
and  I  will  see  you  paid."  She  took  care  of  him  and  did  all 
she  could  for  him  from  that  time  until  the  28th  of  August 
when  appellant  took  him  away.  Appellant  denies  that  he 
made  any  such  promise.  Whether  the  promise  was  made  or 
not  was  a  question  of  credibility  of  witnesses,  and  was  a  projHsr 
question  for  the  jury.  They  decided  against  the  appellant,  and 
we  do  not  feel  inclined  to  disturb  their  finding.  Tlie  question 
as  to  whether  the  promise,  being  parol,  was  void,  is  a 
question  of  law  which  must  be  determined  according  to  estab- 
lished principles. 

It  is  claimed  on  behalf  of  appellant,  that  even  if  he  made 
the  promise,  as  claimed,  he  is  not  bound  under  the  first  section 
of  the  Statute  of  Frauds.  .That  the  promise  was  not  an  abso- 
lute but  only  a  collateral  one,  and  not  being  in  writing,  was 
void.  This  question  is  not  an  open  one  in  this  State.  Tlie 
exact  point  was  decided  in  Hartley  v.  Allen  Varner,  88  111. 
561.  Tliere  the  language  was  "  if  plaintiff  would  sell  him 
(Keubottom)  goods  he  would  see  it  paid."  It  was  held  in  that 
case  that  as  to  goods  subsequently  sold  to  Reubottom  the 
promise  was  original  and  not  collateral  and  was  unaffected  by 
the  statute,  supra.  Williams  v.  Corbett,  28  111.  202 ;  Hughes 
V.  Atkins,  41  111.  213.  We  hold  that  the  promise  in  this  case 
was  an  original  one  and  not  affected  by  the  Statute  of  Fcauds. 
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The  insti-uctions  of  the  court  were  substantially  correct.     The 
case  was  fairly  submitted  to  the  jury. 

Judgment  affirmed. 


M.  C.  Getzleman 

V. 

Frederick  Shuman. 


,  Landlord  and  Tenant — Distress— Evidence — Admission — Compromise — 
Instructions, 

In  an  action  of  distrees  for  rent,  it  is  held:  That  evidence  concerning  an 
alleged  statement  of  accounts  tending  to  show  an  admission  of  indebted- 
ness by  the  defendant  was  properly  admitted;  that  such  admission  was  not 
made  by  way  of  compromise;  that,  if  said  evidence  wiub  erroneously  admit- 
ted, it  worked  no  injury;  that  an  instruction  having  no  basis  in  the  evidence 
was  properly  refused;  and  that  another  instruction  was  properly  modified  by 
the  court. 
• 

[Opinion  filed  December  11,  1886.] 

.  Appeal  from  the  Circuit  Court  of  Kane  County;  the  Hon. 
IsAAo  6.  Wilson,  Judge,  presiding. 

Messrs.  K.  N.  Botsford  and  A.  H.  Barry,  for  appellant. 

The  rule  is  familiar,  that  on  cross-examination  the  opposite 
party  will  not  be  permitted  to  go  into  new  matter  nor  intro- 
duce testimony  which  is  a  substantive  part  of  the  defense. 
Di-ohn  V.  Brewer,  77  III.  280 ;  Peru  Coal  Co.  v.  Merrick,  79 
HI.  112;  Lloyd  v.  Thompson,  5  111.  App.  90. 

In  the  case  of  Bell  v.  Prewitt,  62  111.  361,  the  case  was  re- 
versed because  this  inile  of  cross-examination  was  violated. 

It  is  well  settled  by  the  decisions  of  tlie  courts  of  this  State 
that  the  admissions  of  a  party  are  never  conclusive  against 
him  when  made  for  the  purpose  of  effecting  a  compromise 
of  matters  in  dispute,  and  any  offer  made  for  the  purpose  of 
matters  in  dispute,  and  any  offer  made  for  the  purpose  of 
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avoiding  litigation  is  not  competent  evidence  and  snch  evidence 
should  be  excluded  on  the  ground  of  public  policy.  City  of 
Peru  V.  French,  55  111.  317;  Rockafellow  v.  Newcomb,  57  HI. 
186;  Paulin  v.  Hawser,  63  111.  312;  Barker  v.  Bushnell,  75  HI. 
220. 

Messrs.  John  Qilkebson  and'CnABLKS  H.  Wayne,  for  ap- 
pellee. 

The  voluntary  admissions  of  a  party  to  a  suit  are  competent 
as  evidence  against  him  even  if  made  during  an  effort  to  com- 
promise. Kobbins  v.  Butler,  24  111.  387;  Pearson  v.  Chap- 
man, 21  HI.  650;  Ashlock  v.  Linder,  60  HI.  169;  Hyde  v.  Stone, 
7  Wend.  354;  Marvin  v.  Richmond,  3  Den.  58 

Welch,  J.  This  was  a  suit  brought  by  the  appellant  against 
the  appellee  for  rent  in  an  action  of  distress  before  the  rent 
was  due,  alleging  the  crops  were  being  removed  to  the  detri- 
ment of  the  appellant.  Plea  in  abatement,  non-assumpsit  and 
set-oflE  filed  by  appellee  and  an  agreenjent  that  all  matters  of 
defense  may  be  given  in  evidence  under  the  general  issue,  and 
the  special  plea.  Appellant  joined  issue  to  the  plea  of  general 
issue  and  filed  replication  to  plea  of  set-oflE  and  by  leave  of 
court  a  replication  of  set-off  to  such  plea.  Tried  by  jury — 
verdict  for  the  appellee  for  the  sum  of  §248.69,  on  which 
verdict  the  court  rendered  judgment. 

The  appellant  appeals  to  this  court  and  assigns  error  on  the 
admission  of  testimony  on  the  trial  and  the  giving  and  refus- 
ing of  instructions.  Did  the  court  err  in  the  admission  of 
evidence?  Appellant  complains  that  on  cross-examination  of 
the  appellant  the  api)ellee  was  allowed  to  go  into  an  alleged 
statement  of  accounts  between  the  parties  for  the  purpose  of 
showing  that  the  appellant  had  made  an  admission  of  an  in- 
debtedness to  the  appellee.  His  statements  were  made  in  an- 
swer to  this  question :  "  Did  you  have  a  conversation  with 
John  Gilkerson  at  his  office  in  Hempshire,  about  October, 
1884,  in  which  you  admitted  that  after  a  fair  adjustment  of  all 
matters  between  you  and  Shuman,  there  was  still  a  balance  of 
somewhere  about  ?60  due  Shuman?"  This  question  was 
proper  and  could  have  been  answered  by  yes  or  no.     Whatever 
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etatcment  he  made  in  relation  to  the  matter  was  in  response 
to  that  question.  He  chose  to  avoid  giving  a  direct  answer, 
bat  chose  to  relate  what  did  happen,  and  what  conversation 
he  did  have. 

It  is  also  claimed  by  the  counsel  for  appellant  that  the  court 
erred  in  admitting  the  testimony  of  Gilkerson  as  to  the  con- 
versation he  had  with  the  appellant  at  the  time  specified  in 
the  question,  eupra,  and  in  not  excluding  the  answer  of  the 
appellant  to  said  conversation,  for  the  reason,  as  claimed,  that 
the  admission  was  made  for  the  purpose  of  effecting  a  com- 
promise of  matters  in  dispute,  and  was  not  therefore  compe- 
tent We  do  not  consider  the  point  well  taken.  Tlie  admis- 
sions were  not  made  by  way  of  compromise.  It  was  not  so 
stated.  Appellant  had  been  requested  to  pay  an  account  to 
the  appellee,  after  having  in  his  possession  a  copy  of  the  ac- 
count for  several  days,  and  after  striking  a  balance  between 
the  account  which  he  claimed  to  have  against  appellee  and  so 
much  of  appellee's  account  as  he  admitted,  he  made  the  ad- 
mission of  the  balance  due  appellee.  Robbins  v.  Butler,  24 
HI.  387;  Ashlock  v.  Linder,  50  111.  169;  Eay  v.  Bell,  24  111. 
444.  Even  should  it  be  conceded,  which  we  do  not,  that  the 
evidence  was  improperly  admitted,  it  worked  no  injury.  The 
judgment  was  for  more  than  the  amount  admitted  due. 

There  was  no  error  in  refusing  the  instruction  asked  by  the 
appellant  based  on  the  idea  of  admissions  and  declarations 
made  for  the  purpose  of  avoiding  litigation,  and  with  the 
desire  to  reach  an  amicable  adjustment,  etc.  There  was  no 
evidence  on  which  to  predicate  such  an  instruction. 

It  is  next  insisted  by  counsel  for  appellant  that  the  court 
erred  in  modifying  the  fourth  instruction  asked  by  appellant  for 
the  reason,  as  claimed,  that  by  the  stipulation,  appellant  was 
not  required  to  prove  the  existence  of  the  grounds  on  which 
he  based  his  distress  warrant.  Wo  do  not  so  understand  the 
stipulation.  There  was  a  plea  filed  and  verified  denying  tlie 
grounds  on  which  the  distress  warrant  issued.  A|)pellant's 
counsel  must  have  understood  that  he  was  required  to  prove 
the  grounds  of  his  fii'st,  second  and  third  instructions,  and 
submit    that    question   to    the  juiy    as  one  of   fact    upon 
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whicli  they  were  called  on  to  pass  in  making  up  their  verdicu 
The  modification  to  the  fourth  made  it  speak  the  same  lan- 
guage to  the  jury  on  that  question,  which  the  first,  second 
and  third  had  spoken.     There  was  no  error  in  this. 

We  are  not  asked  to  review  the  factsj  finding  no  error  of 
iaW;  judgment  afiii*med« 

Affirmed, 


BoBERT  Walsh 

V. 

John  Van  Horn. 


Mortgages — Foreclosure  of— Joinder  of  Third  Persons — Jurisdiction — 
Sec.  16,  Chap.  95,  B.  S .—Proviso— Office  qf. 

1.  It  is  the  office  of  a  proviso  in  a  statute  to  limit  the  body  of  the  act  or 
antecedent  clauses. 

2.  It  is  only  by  virtue  of  an  express  provision  of  the  statute,  or  facts 
giving^  equitable  jurisdiction,  that  a  third  person,  liable  for  the  mortgage 
debt,  can  be  joined  as  a  party  defendant  in  a  foreclosure  proce'eding. 

8.  Sec.  16,  Chap.  95,  B.  S.,  does  not  give  the  right  to  join  in  foreclnsnre 
proceedings,  third  persons  who  are  legally  liable  for  the  piiynient  of  the 
mortgage  debt,  to  charge  them  with  the  payment  of  ihe  residue  of  the  debt 
rem  lining  unpaid  after  the  appliciition  of  the  proceeds  of  the  mortgaged 
property. 

4.  It  seems  that  the  object  intended  by  the  proviso  in  said  section  was 
to  limit  the  jurisdiction  of  the  court  to  the  entry  of  a  personal  decree  to 
such  defendant  or  defendants,  who  are  personally  liable,  as  are  before  the 
court  for  the  purposes  of  foreclosure  and  on  equitable  grounds. 

[Opinion  filed  January  8,  1887.] 

Appeal  from  the  Circuit  Court  of  Will  County  ;  the  Hon. 
Chaeles  Blanohaed,  Judge,  presiding. 

Messrs.  Haley  &  O'Donnell,  for  appellant 

Mr.  Thomas  H.  Hutchins,  for  appellee. 


Second  District — May  ^erm,  1886.         171 


Walsh  V.  Van  Horn. 


An  absolute  guarantor  of  the  payment  of  a  note  becomeg 
personally  liable  to  the  holder  for  the  amount  of  the  note,  and 
can  be  sued  in  the  first  instance  without  reference  to  the 
maker.  Rich  v.  Hathaway,  18  111.  548 ;  Parkhurst  v.  Yail,  73 
111.  343;  Stuwell  v.  Raymond,  83  111.  120. 

Under  a  statute  in  New  York  quite  similar  to  ours,  provid- 
ing for  a  decree  for  a  deficiency,  it  was  held  a  decree  for  a  defi- 
ciency may  be  had  over  against  a  grantee  from  a  mortgagee. 
Halsey  v.  Heed,  9  Paige,  446 ;  Curtis  v.  Tyler,  9  Paige,  432  ; 
King  V.  Whitley,  10  Paige,  461 ;  Vail  v.  Foster,  4  N.  T.  812  ; 
Belmont  v.  Cornan,  22  N.  Y.  438. 

Ba££i^  p.  J.  William  .Galligher  executed  a  promissory 
note  for  $560,  on  tlie  25th  day  of  March,  1875,  due  in  five 
years  and  payable  to  Robert  Walsh,  the  appellant;  and  Galli- 
gher and  his  wife,  in  order  to  secure  its  payment,  gave  amort- 
gage  upon  a  lot  in  the  city  of  Joliet.  On  the  14th  of  April, 
1875,  appellant  sold  and  assigned  the  note  and  mortgage  to 
John  Van  Horn,  appellee  herein,  and  it  is  a  matter  of  dispute 
between  the  parties  whether,  in  the  transaction,  appellant 
assumed  the  liability  of  a  guarantor,  or  only  that  of  an 
indorser. 

Appellee  filed  a  bill  to  the  September  term,  1882,  of  the 
Will  Circuit  Court,  making  William  Galligher  and  Bridget 
Galligher,  his  wife,  and  appellant  Walsh,  parties  defendant, 
and  asking  foreclosure  of  the  mortgage,  and  for  a  personal 
decree  against  both  William  Galligher  and  appellant,  and  that 
for  any  balance  unpaid  after  the  sale  of  the  mortgaged  lot  he 
might  have  execution  against  both.  Appellant  filed  a  special 
demurrer  to  the  bill,  which  was  overruled  by  the  court ;  and 
thereupon  he  interposed  an  answer  in  which,  among  other 
things,  he  denied  the  right  of  appellee  to  a  personal  decree 
against  him  for  any  unpaid  balanca  of  the  mortgage  debt.  On 
the  hearing  a  decree  of  foreclosure,  and  for  the  sale  of  the 
lot  was  rendered.  Upon  the  coming  in  of  the  report 
of  the  master  in  chancery  of  the  sale  made  by  him  of 
the  mortgaged  premises  under  the  provisions  of  this  decree, 
the  coui't  found  there  was  a  deficiency  of  $589.06,  and  entered 
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a  personal  decree  therefor  against  both  William  Galligherand 
appellant,  and  awarded  execution  against  them.  From  this 
latter  decree,  Walsh,  alone,  prosecuted  this  appeal. 

It  is  only  by  vu-tue  of  an  express  provision  of  statute,  or 
where  there  are  facts  giving  equitable  jurisdiction  over  the 
demand,  that  a  third  person  liable  for  the  mortgage  debt  can 
be  joined  as  a  party  defendant  in  a  foreclosure  suit,  and  a 
judgment  be  recovered  against  h'm  for  a  deficiency.  In  the 
absence  of  such  statute  and  of  circumstances  giving  jurisdic- 
tion to  the  court  of  chancery,  there  is  a  misjoinder  of  causes 
of  action.  2  Jones  on  Mortgages,  sections  1710  and  1711, 
and  authorities  there  cited. 

In  this  case  there  are  no  circumstances  of  equitable  jurisdic- 
tion. Whether  the  responsibility  of  appellant  for  the  pay- 
ment of  the  note  was  that  of  an  indorscr  or  that  of  a  guar- 
antor, it  was  a  purely  legal  liability  and  enforcible  in  a  court 
of  law.  It  does  not  change  the  case  even  if  his  contract  was 
an  original  undertaking  and  one  upon  which  he  could  be  sued 
in  the  first  instance  and  without  reference  to  the  maker.  It 
would  simply  be  a  promise  distinct  from  those  embodied  either 
in  the  note  as  originally  given  or  in  the  mortgage,  but  one 
containing  no  element  that  would  make  it  cognizable  in  the 
chancery  court.  Leonard  v.  Morris,  9  Paige,  90,  is  not  in 
point,  as  the  decision  was  based  upon  an  express  provision  of 
the  statute  of  New  York.  The  cases  cited  by  appellee,  wherein 
the  vendee  of  the  mortgagor  agreed  to  pay  the  mortgage  debt, 
are  not  parallel  with  and  have  but  slight  resemblance  to  the 
case  under  consideration,  for  in  those  cases  the  chancery  juris- 
diction arose  from  the  fact  that  the  legal  obligation  of  the 
vendee  to  the  mortgagor  incurred  in  equity  to  the  benefit  of 
the  mortgages,  and  no  circumstances  exist  in  this  litigation 
that  call  for  or  permit  the  application  of  that  equitable  prin- 
ciple. 

The  only  statutory  provision  that  is  claimed  to  justify  the 
decree  against'appellant  is  Sec.  16  of  Chap.  95  of  the  Kevised 
Statutes.  That  section,  as  we  understand  it,  does  not  in  terms 
or  by  implication  give  the  right  to  join  in  the  foreclosure  suit, 
third  persons  who  are  legally  liable  for  the  payment  of  the 
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mortage  debt,  for  the  purpose  of  obtaining  a  decree  against 
them  for  the  residue  of  the  debt  remaining  unpaid  after  all  the 
mortgaged  property  has  been  exhausted.  There  is  nothing 
whatever  in  the  body  of  the  section  tending  in  the  slightest 
degree  in  that  direction,  and  the  only  language  used  upon 
which  the  claim  of  appellee  can  be  based  is  that  found  in  the 
proviso  at  tlie  close  of  the  section,  and  which  reads  as  follows : 
^^Pro7jided^  That  such  execution  shall  issue  only  in  cases  where 
personal  service  shall  have  been  had  upon  the  defendant  or 
defendants  personally  liable  for  the  mortgage  debt,  unless 
their  appearance  shall  be  entered  in  such  suits." 

A  proviso  is  a  clause  which  generally  contains  a  condition 
that  a  certain  thing  shall  or  shall  not  be  done  in  order  that 
something  in  another  clause  shall  take  effect;  it  implies  a  con- 
dition and  defeats  the  operation  of  the  antecedent  clause  con- 
ditionally; it  avoids  such  antecedent  clause  by  way  of  defea- 
sance. See  Bouvier's  Law  Dictionary.  In  Boon  v.  Juliet,  1 
Scam.  258,  the  court  said  that  a  proviso  is  intended  to  qualify 
what  is  affirmed  in  the  body  of  an  act,  section  or  paragraph 
preceding  it,  and  is  intended  as  a  mere  limitation.  In  Sedg- 
wick on  Statutory  and  Constitutional  Law,  62,  it  is  said,  quot- 
ing from  the  opinion  of  the  Supreme  Court  of  the  United 
States  in  Voorhees  v.  Bank,  10 Pet.  449:  "A  proviso  in  deeds 
or  laws  is  a  limitation  or  exception  to  a  grant  made  or  author- 
ity conferred,  the  effect  of  which  is  to  declare  that  the  one 
shall  not  operate  or  the  other  be  exercised  unless  in  the  case 
provided."  In  Waymap  v.  Southard,  10  Wheat.  1,  30,  it  was 
said  that  the  proviso  is  genei-ally  intended  to  restrain  the  en- 
acting clause. 

It  being  the  office  of  a  proviso  to  limit  the  body  of  the  act 
or  antecedent  clause,  and  in  no  sense  its  proper  function  to 
extend  them,  it  should  not  be  held  to  have  this  latter  effect 
unless  it  appears  from  an  inspection  of  the  whole  act,  with 
reasonable  certainty,  that  such  was  the  legislative  intention. 
Tlie  words, "  the  defendant  or  defendants  personally  liable  for 
the  mortgage  debt,"  occur  only  in  the  proviso,  and  from  a 
consideration  of  what  the  law  was  prior  to  and  at  the  time  of 
the  enactment,  the  language  used  in  the  purview  or  body  of 
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the  act,  and  more  especially  the  context  of  the  proviso  itself 
in  which  the  words  quoted  are  used,  we  think  it  clear  the  only 
object  intended  to  be  accomplished  by  the  proviso  was  to 
prevent  and  forbid  the  entry  of  a  personal  judgment  or  decree 
upon  mere  constructive  service,  and  that  tlie  words,  "the 
defendant  or  defendants  personally  liable  for  the  mortgage 
debt,"  have  reference  only  to  such  defendant  or  defendants 
personally  liable  for  the  debt  as  are  before  the  court  for  the 
purposes  of  foreclosure  and  upon  equitable  grounds. 

We  are  of  opinion  it  was  error  to  enter  a  decree  against 
appellant,  Walsh,  for  the  deficiency  due  and  unpaid  upon  the 
mortgage  debt,  and  award  execution  therefor  against  him. 
For  this  error  the  decree,  as  against  him,  is  reversed. 

Meversed. 


G.  G.  Fuller 

V. 

Thomas  Brady. 


Agency — Cofnmissions^Action  to  Recover — Affirmance  upon  Review  of 
Evidence, 

In  an  action  to  recover  commissions  for  selling:  a  farm,  this  conrt,  Txpoc 
a  review  of  the  evidence,  affirms  the  judgment  of  the  court  below  for  the 
plaintiff. 

[Opinion  filed  Jannary  8,  1887.] 

Appeal  from  the  Circuit  Court  of  Grnndy  Connty;  the 
Hon.  DoRRENCE  DiBBLL,  Judgc,  presiding. 

Mr.  E.  M.  Wing,  for  appellant. 

Mr.  S.  C.  Stouoh,  for  appellee. 

Baker,  P.  J.  This  suit  was  commenced  before  a  Jnstice 
of  the  Peace  by  Brady  against  Fuller  to  recover  commissions 
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for  selling  a  farm  containing  fifty-two  acres  of  land  owned  by 
Fuller.  On  appeal  to  the  Circuit  Court  there  was  a  trial  by 
the  court  without  a  jury,  and  the  finding  and  judgment  were 
against  Fuller  for  |42. 

It  is  clear  from  the  letters  in  evidence  that  full  authority 
was  given  Brady  to  sell  the  farm  for  not  less  than  $50  an 
acre,  net,  to  the  owner;  and  that  appellee  was  to  have  all  he 
could  get  over  and  above  that,  as  compensation  for  his  services. 
It  is  also  shown  that  on  January  5,  1884,  he  secured  a  pur- 
chaser at  $51  an  acre,  payable  as  follows :  $350  cash  and  $350 
on  the  first  of  September  after  date  of  sale,  the  residue  of 
purchase  money  in  four  equal  annual  installments  with  eight 
per  cent,  interest,  secured  by  mortgage  on  the  place. 

The  contentions  of  Fuller,  the  appellant,  are  three:  lirst^ 
that  there  was  no  authority  to  sell  with  so  small  a  cash  pay- 
ment without  security  in  addition  to  the  land  itself;  second^ 
that  the  letter  of  appellee  dated  December  8,  1883,  and  the 
fact  it  was  not  answered,  worked  a  revocation  of  the  power 
and  authority  given;  and  thirds  that  the  agreement  of  appellee 
to  furnish  an  abstract  of  title  to  the  vendee  was  unauthorized 
and  invalidated  the  contract. 

We  think  the  con*espondence  between  the  parties  should 
be  read  in  the  light  of  the  long  and  intimate  accjuaintance 
and  confidence  existing  between  them.  On  the  25th  of  July, 
1883,  appellant  wrote :  "  Should  you  meet  with  a  chance  to 
sell  the  farm,  and  the  parties  should  want  deferred  payments, 
that  will  be  all  right  with  me,  so  that  there  is  enough  paid 
down  to  guarantee  a  sale."  August  1st,  following,  he  wrote 
further  directions  with  reference  to  the  proposed  sale,  in  which 
he  said,  **  payments  to  suit,  with  interest;"  and  in  his  letter  of 
November  27, 1883,  he  said :  "Whether  it  is  cash  now  or  March 
first,  it  matters  not,  or  five  years."  The  letters  that  passed 
between  them  tend  strongly  to  indicate  that  it  was  left  to  a 
considerable  extent  to  the  discretion  of  appellee  to  settle  with 
the  vendee  the  details  in  respect  to  the  times  and  amounts  of 
the  payments  and  the  security  to  be  given,  the  only  restric- 
tions being  that  there  should  be  a  cash  payment ;  that  the  time 
of  complete  payment  should  not  be  extended  beyond   five 
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years,  and  that  the  deferred  purchase  money  should  draw  in- 
terest. Tin's  view  is  very  greatly  confirmed  by  the  fact  that 
when  the  arrangement  of  January  5th  was  made '  and  appel- 
lant notified  a  sale  had  been  effected  at  his  price,  he,  without 
either  knowing  or  inquiring  with  reference  to  the  amount  of 
the  cash  payment,  security  agreed  upon,  or  times  of  tlie  other 
payments,  approved  of  what  had  been  done  by  appellee  by 
offering  to  execute  a  deed  at  once,  and  otherwise  by  his  lettei^s 
and  acts.  It  would  seem  from  the  testimony  that  confidence 
was  reposed  by  appellant  in  appellee  to  determine  what  was 
a  sufficient  amount  paid  down,  in  view  of  the  mortgage  and 
of  the  circumstances  and  surroundings  of  the  purchaser,  to 
render  the  sale  secure.  We  can  not  say  from  the  evidence 
that  the  conclusion  of  the  court  that  the  authority  conferred 
was  sufficient  to  justify  the  sale  now  in  question,  was  erroneous. 

The  fact  that  appellee  did  not  understand  that  the  state- 
ment in  his  letter  of  December  8th  that  unless  the  proposi- 
tion contained  therein  of  $48  or  possibly  $49  was  acceptable 
then  there  was  no  use  of  further  correspondence  on  the  sub- 
ject, combined  with  the  failure  of  appellant  to  reply  to  that 
communication,  had  the  effect  to  revoke  his  agency  and  power 
to  sell,  is  indicated  by  the  services  he  subsequently  performed 
in  securing  a  buyer  at  the  price  demanded  by  appellant.  And 
the  conduct  of  appellant  after  he  was  advised  of  the  sale,  and 
tlie  tenor  of  his  communications  of  January  10th  and  12th, 
sufficiently  show  he  recognized  the  agency  of  appellee  and 
the  fact  that  the  authority  given  him  had  not  been  withdrawn. 
Tlie  circumstance  that  appellee  agreed  with  the  purchaser  to 
furnish  an  abstract  of  title,  made  no  sort  of  difference  to  ap 
pellant.  The  matter  of  an  abstract  was  not  suggested  when 
he  repudiated  the  sale,  and  his  refusal  to  carry  out  the  con- 
tract was  placed  wholly  upon  other  grounds.  All  that  appel- 
lant asked  or  expected  was  $50  net,  an  acre — and  that  he 
might  have  got ;  and  if  appellee  paid  the  $10  that  the  abstract 
cost,  thereby  reducing  his  commissions  from  $52  to  $42,  it  was 
a  fact  immaterial  to  appellant,  and  that  worked  him  no  injury. 

The  judgment  is  sustained  by  the  evidence,  and  it  is 
affirmed. 

Affirmed'. 
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MiLo  R.  Petees 

V. 

David  Bourneau, 

Slander — Pleas — Felonious  Intent — Questions  for  Jury — Instructions — 
Evidence — General  Reputation. 

1.  Where  the  evidence  is  conflicting  this  court  will  not  interfere  with 
the  verdict  of  the  jury. 

2.  In  an  action  for  slander  against  the  defendant  for  calling  the  plaintiff 
a  thief,  it  is  held:  That  certain  instructions  submitted  by  the  defendant 
and  tending  to  limit  the  functions  of  the  jury,  were  properly  refused;  that 
the  jury  was  fully  and  fairly  instructed  by  the  court;  that  it  was  for  the 
juiy  to  say  whether  the  plea  of  jurisdiction  was  filed  in  good  faith;  that 
mental  anguish  may  be  presumed  to  result  from  a  false  charge  of  larceny; 
that  the  former  strict  and  technical  rules  respecting  evidence  of  general 
character  have  been  greatly  relaxed;  that  a  man's  ''  neighborhood  *'  is  not 
necessarily  confined  to  the  particular  locality  in  which  he  resides;  that 
statements  of  certain  witnesses  that  they  had  never  heard  anything  said 
against  the  character  of  the  plaintiff  for  honesty  or  integrity  were  prop- 
erly admitted,  it  not  being  essential  that  a  knowledge  of  general  reputation 
should  rest  on  statements  made  by  a  man's  neighbors;  and  that,  if  the  ques- 
tions and  answers  respecting  plaintiff's  reputation  to  which  objection  is 
made  had  been  excluded ,  it  could  not  have  affected  the  result. 

[Opinion  filed  January  8,  1887.] 

Appeal  from  the  Circuit  Court  of  Kankakee  Coanty;  the 
Hon.  Alfred  Sample,  Judge,  presiding. 

Mr.  Jajces  N.  Obb,  for  appellant. 

Messrs.  Stbphek  R,  Moorb  and  William  Potieb,  for  ap- 
pellee. 

Sakbb,  p.  J.  This  was  an  action  on  the  case  for  verbal 
slander  prosecuted  by  appellee  against  appellant  for  calling 
him  a  thief.  The  pleas  were  not  guilty  and  a  special  plea  of 
justification  alleging  the  truth  of  the  matter  charged.  The 
verdict  and  judgment  were  for  appellee  for  $60  damages. 

Vol.  XJUI  12 
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K  prima  fade  case  of  slander  was  clearly  made  out  by  the 
evidence  introduced  by  the  plaintiff  below.  The  truth  of  the 
special  plea  depended  upon  the  point  whether  the  pocket- 
book  containing  $170  in  money  and  a  certificate  of  deposit 
for  $140,  was  taken  with  a  felonious  intent  to  steal,  or  other, 
wise.  The  evidence  on  this  disputed  point  was  quite  conflict- 
ing, and  that  of  appellee  was  supplemented  by  uncontradicted 
proof  of  prior  good  character  for  honesty  and  integrity.  In 
respect  to  the  merits  of  the  controversy  upon  the  evidence, 
the  case  plainly  falls  within  the  category  of  cases  wherein  the 
verdict  of  a  jury  will  not  be  disturbed. 

The  second,  third  and  fourth  instructions  submitted  to  the 
court  by  appellant  were  very  properly  refused.  The  tendency 
of  the  second  was  to  mislead  the  jury  by  calling  their  atten- 
tion from  the  true  to  a  false  issue.  It  may  be  the  d,uty  of  the_ 
finder  of  lost  property  to  seek  out  the  owner  and  restore  it  to 
him  with  due  diligence;  and  yet  appellee  may  have  been  re- 
miss in  the  perforjnance  of  such  duty  without  its  affording 
any  just  cause  for  charging  him  with  an  intent  to  steal.  The 
jury  would  probably  have  imderstood  the  instruction  as 
meaning  that  a  want  of  due  promptness  on  the  part  of  the 
tinder  was  tantamount  to  proof  of  a  felonious  intention, 
whereas  they  should  have  been  left  to  determine  the  inten- 
tion from  a  consideration  of  all  the  facts  and  circumstances  in 
proof. 

The  third  instruction  was  also  objectionable.  If  a  witness 
or  witnesses  testifying  on  one  side  of  a  case  are  in  direct  con- 
flict with  a  witness  or  witnesses  upon  the  other  side,  then  it 
should  be  left  to  the  jury  to  judge  of  the  credibility  of  the 
respective  witnesses  and  an'ive  at  a  conclusion  in  regard  to  the 
truth  of  the  matter  in  issue;  and  the  jury  should  not  be  told 
in  such  case  that  they  may  disregard  the  testimony  of  one 
witness  or  set  of  witnesses  on  the  gi'ound  hp  or  they  have  been 
impeached  by  direct  contradiction.  In  fact  such  a  rule  car- 
ried to  its  logical  results,  would  exclude  as  successfully 
impeached  the  testimony  on  both  sides  of  the  issue  ti*ied. 

The  third  instruction  stated  the  facts  and  circumstances 
testifled  to  by  the  witnesses  for  appellant,  and  then  informed 
the  jury  that  from  these  circumstances  they  had  a  right  to  in- 
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fer  that  appellee  took  the  pocket  book  with  a  felonious  intent 
It  was  vicious,  and  on  several  grounds,  not  the  least  of  which 
is  that  the  court  in  giving  it  would  have  usurped  the  functions 
of  the  jury.  The  8th  instruction,  as  it  was  asked,  was  wrong, 
and  for  the  same  reasons ;  and  even  as  it  was  modified  and 
given  by  the  court,  it  was  more  favorable  to  appellant  than 
the  law  warranted. 

The  criticisms  made  upon  the  5th,  6th  and  8th  instructions 
for  appellee  are  not  well  founded.  It  was  for  the  jury  to  say, 
in  the  light  of  the  evidence,  whether  or  not  the  plea  of  justi- 
fication was  filed  in  good  faith.  That  they  did  not  regard  it 
as  so  filed,  is  manifest  from  the  small  damages  that  they 
assessed.  Without  any  statement  being  made  by  appellee 
while  on  the  witness  stand  in  respect  to  his  anguish  of  mind, 
tlie  jury  would  have  a  right  to  conclude  that  the  mere  fact 
he  was  falsely  charged  with  larceny  did  cause  him  mental  suf- 
fering. Eveiy  honest  man  has  some  standing  in  society  ;  and 
though  but  an  indigent  fanner  or  laborer  he  is  entitled  to 
have  the  benefit  of  a  consideration  of  his  standing  and  repu- 
tation in  the  community  in  the  assessment  of  damages.  These 
are  all  the  comments  deemed  necessary  in  order  to  dispose  of 
the  objections  urged  to  these  three  instructions.  The  jury 
was  fully  and  fairly  instructed  by  the  court ;  in  fact,  much 
more  fully  than  the  nature  of  the  case  required  ;  and  appel- 
lant had  the  advantage  of  all  the  law  there  was  in  his  favor 
in  the  sixteen  instructions  given  by  the  court  at  his  instance. 

We  are  unable  to  see  that  the  court  committed  any  manifest 
error  in  the  admission  of  evidence.  There  was  a  want  tof 
formal  and  technical  accuracy  in  some  of  the  questions  pro- 
pounded by  appellee  to  a  few  of  his  witnesses  on  the  question 
of  general  character.  But  only  general  objections  were  made 
to  tliese  questions  and  if  the  objections  had  been  specific,  the 
inaccuracies  might  readily  have  been  obviated.  The  strict 
and  technical  rules  that  formerly  prevailed,  and  are  laid  down 
in  many  of  the  books,  respecting  evidence  of  general  character, 
have  been  greatly  relaxed  of  late  years.  Some  of  their  require- 
ments do  not  seem  to  be  founded  on  sound  legal  principle,  and 
others  are  too  narrow  and  restricted  for  this  land  and  age.  A 
ttsan's  "neighborhood"   is  not  necessarily   confined   to   the 
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particular  locality  in  which  he  resides,  but  is  co-extenEive  with 
the  extent  of  territory  occupied  by  those  with  whom  he  asso- 
ciates and  frequently  comes  in  contact ;  one  man's  *'  neighbor- 
hood" may  be  a  small  hamlet,  while  tlie  "neighborhood"  of 
another,  may  be  a  county  or  State.  It  was  not  error  to  refuse 
to  exclude  from  the  jury  the  statements  of  one  or  more  of 
the  witnesses  that  they  had  never  heard  anything  said  respect- 
ing or  against  the  character  of  appellee  for  honesty  or  integ- 
rity. It  is  a  condition  precedent  to  the  examination  of  a 
witness  on  the  subject  of  general  character,  that  he  sliould 
state  he  is  acquainted  with  such  character;  but  it  seems  to  us 
to  be  unsound  to  say  that  knowledge  of  general  reputation 
can  be  obtained  solely  and  only  from  the  statements  he  has 
lieard  the  neighbors  make.  Keputation  is  tlie  estimation  in 
which  one  is  held,  and  this  may  be  indicated  by  the  way  in 
'  which  the  person,  whose  character  is  under  consideration,  is 
received  and  regarded  in  society;  and  may  be  made  manifest 
by  acts  and  treatment,  as  well  as  by  words.  Strong  circnm- 
stances  to  show  th^t  the  general  character  and  reputation  of 
a  woman  for  virtue  is  good,  are  the  facts  that  she  is  received 
into  social  intercourse,  as  such,  and  that  the  matter  of  her 
virtue  has  never  been  made  a  subject  of  discussion.  And  the 
best  evidence  there  well  can  be  of  the  character  of  a  nfan  for 
honesty,  is  the  circumstance  that  his  honesty  has  never  been 
called  in  question.  We  all  absolutely  know  as  fact  the  regard 
in  which  numerous  persons  are  held  and  estimated  in  com- 
munity with  respect  to  certain  qualities,  and  this  without  ever 
having  heard  anything  said  connecting  them  with  such  quali- 
ties. Besides  the  considerations  mentioned,  we  may  remark 
that  in  the  case  at  bar  there  was  no  conflict  in  the  testimony 
on  the  subject  of  the  general  reputation  of  appellee.  Con- 
sequently,  if  all  the  questions  and  answers  objected  to  liad 
been  excluded,  it  would  have  made  no  possible  dilference  with 
the  finding  of  the  jury,  as  it  was  but  cumulative  evidence 
tending  to  prove  a  .proposition  that  was  fully  established  by 
other  and  unquestioned  testimony,  and  that  was  not  a  matter 
of  dispute. 

We  find  no  error  in  the  record  that  should  reverse  the  judg- 
ment, and  it  is  affirmed.  Affirmed* 
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James  A.  Foote  and  Henry  M.  Foote 

V. 

John  Overman  et  al. 

Administration — Sale  of  Real  Estate  by  Administrator^ Rig JU  qf  Pur^ 
chaser  to  Rents  Subsequently  Accruing. 

1.  In  the  sale  of  real  estate  under  the  statute,  an  administrator  has  no 
power  to  impose  conditions.  He  can  simply  sell  the  rights  of  the  heirs,  no 
more  and  no  less,  a  sale  by  him  being  equivalent  to  one  by  the  heirs. 

2.  In  the  case  presented,  it  is  held:  That  the  original  lease  by  the  hus- 
band of  an  heir  of  the  premises  subsequently  sold  by  the  administrator, 
was  in  effect  a  lease  by  the  heirs  as  tenants  in  common:  ihat  the  sale  on 
September  24th  carried  with  it  the  right  to  the  grain  rent  subsequently  to 
become  due;  and  that  the  doctrine  of  emblements  has  no  application* 

[Opinion  filed  January  8,  1886.] 

— 

Appeal  from  the  Circuit  Court  of  Henderson  County ;  the 
Hon.  John  J.  Glenn,  Judge,  presiding. 

Mr.  John  C.  Feppeb,  for  appellants. 

The  lease  and  the  rent  went  with  the  land,  were  sold  with  it, 
and  the  lessees  became  by  virtue  of  the  sale  and  conveyance, 
the  tenants  of  purchasers  and  grantees,  and  the  purchasers 
and  gi-antees  became  the  landlords  of  the  tenants  in  occupancy 
of  the  land,  and  were  entitled  to  all  rents  undue  and  unpaid 
at  the  date  of  sale. 

A  sale  of  the  reversion  carries  with  it,  unless  expressly 
reserved  in  the  conveyance,  all  rents' and  riglits  under  a  lease 
previonsly  graiited  that  subsequently  became  due,  and  the 
grantee  or  grantees  may  recover  them  in  an  action  in  his  or 
their  own  name.  Wood's  Landlord  and  Tenant,  539  ;  Crosby 
v.Loop,  13  111.  625  ;  Foltz  v.  Prouse,  17  III.  487  ;  Dixon  v. 
Niccolls,  39  111.  372 ;  Creel  v.  Zirkham,  47  111.  344 ;  Fisher  v. 
Decring,  60  HI.  115. 

Messrs.  Kirkpat..ics:  &  Alexander,  for  appellees. 


182  Appellate  Courts  of  Illinois. 

Foote  V.  Overman  et  al. 

Whether  crops  are  realty  or  not  depends  upon  cirenm- 
Btances.  Ad  between  landlord  and  tenant,  debtor  and  creditor, 
and  under  our  statute  as  between  executor  and  heir,  growing 
crops  are  personal "  property.  But  as  between  vendor  and 
vendee  they  are  real  estate.  Powell  v.  Rich,  41  111.  466,  If 
»  a  man  sows  upon  his  own  land  the  crop  is  parcel  of  the  land. 
If  he  sows  upon  his  neighbor's  land  with  the  agreement  that 
the  crop  is  to  be  his,  the  crop  is  personal  estate.  2  Waterman, 
Trespass,  132,  Sec.  739.  The  same  principle  applies  whenever 
and  wherever  a  tenancy  for  an  uncertain  period. is  terminated 
without  fault  on  the  ]>art  of  the  tenant.  Carpenter  v.  Jones, 
63  111.  518.  So  a  sale  of  growing  crops  may  be  made  by 
parol.  3  Washburn's  Real  Property,  343  ;  Reed  v.  Johnson, 
14  m.  257;  GrafiE  v.  Fitch,  58  III.  353,  377;  Bull  v.  Qriswold, 
19  111.  631 ;  Carpenter  v.  Jones,  63  111.  517. 

Under  our  law  if  an  administrator  was  to  make  application 
for  the  sale  of  real  estate  to  pay  debts,  and  if  at  the  time  of  the 
application  crops  sowed  by  the  decedent  were  growing  upon  the 
lands  proposed  to  be  sold,  the  crops  could  not  be  sold  under 
the  decree  because  they  are  not  part  of  the  realty.  If  such 
is  the  case  with  relation  to  crops  sown  by  decedent,  how  much 
more  surely  would  the  character  of  personalty  attach  itself  to 
crops  sown  by  the  heirs. 

Until  the  sale,  the  heir  is  entitled  to  the  rents  and  profits. 
Phelps  V.  Funkhouser,  39  111.  401 ;  Stark  v.  Brown,  101  111. 
395,  400  ;  Lill  v.  Brant,  6  111.  App.  366. 

A  tenant  or  licensee,  who  occupies  for  an  uncertain  time 
what  has  terminated  without  fault  on  his  part,  has  a  right  to 
the  crops.  Wood,  Landlord  and  Tenant,  99,  971 ;  Talbot  v. 
Hill,  68111.  106;  Carpenter  v.   Jones,  63  111.  517. 

Even  if  it  be  true  that  the  decree  carried  the  crops  tlie 
administrator  could  by  parol  reserve  them  from  the  sale. 
Barker  v.  Jordan,  3  Ohio  St.  438;  Sherman  v.  Willets,  42  X. 
r.  146. 

Bakeb,  J.  By  the  agreed  case  only  two  questions  were 
submitted  to  the  Circuit  Court  for  adjudication;  and  these,  in 
su])stance,  were,  firsts  whether  the  proceedings  instituted  by 
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■ 

the  administrator  of  Benjamin  F.  Foote,  deceased,  to  sell  real 

estate  to  pay  debts,  and  the  deed  made  in  pursuance  thereof, 

convejed  the  title  to  the  premises  in  question  to  appellants ;  . 

second^  if  they  did,  whether  said  sale  and  conveyance  carried 

the  rents  and  gave  appellants  the  right  thereto. 

The  first  point  seems  to  be  conceded  by  appellees,  and  is 
not  raised  by  the  assignments  of  error,  and  argued  in  the  brjef  s. 

Benjamin  F.  Foote,  the  intestate,  died  in  1881,  leaving  a 
large  amount  of  real  estate  and  personal  property,  and  a  num- 
ber of  heirs,  among  whom  were  Annie  S.  Overman,  one  of 
the  appellees,  who  is  intermarried  with  John  Overman,  the 
other  appellee.  The  lands  being  undivided,  the  heirs,  respect- 
ively, took  possession  of  some  of  the  tracts  of  land  and  used 
and  cultivated  them  in  severalty.  John  Overman,  in  right 
of  his  wife,  cultivated  100  acres  in  the  southeast  quarter 
of  section  28,  79  N.,  R.  S.  W.  [?],  for  several  years,  and  in 
the  spring  of  1885  rented  the  remaining  sixty  acres  of  the 
quarter  section  to  Shaffer  and  Garner  for  two-lifths  of  the 
crops  raised  thereon,  as  rent,  to  be  gathered  and  put  in  cribs 
and  delivered  by  them. 

On  the  14th  day  of  July,  1885,  the  administrator  filed  a 
petition  to  sell  real  estate  to  pay  debts,  in  which  appellees, 
and  all  the  heirs,  and  Shaffer  and  Garner  were  made  defend- 
ants. Summons  was  served  upon  appellees  on  the  7th  day 
of  August,  1885,  and  on  the  18th  day  of  August,  1885,  a  de- 
cree was  entered  for  the  sale  of  the  quarter  section  above 
mentioned.  The  administrator  sold  the  tract  of  land  in  ques- 
tion on  the  24th  day  of  September,  1885,  and  it  was  purchased 
by  appellants ;  a  deed  was  executed  and  delivered  to  them  by 
the  administi'ator,  and  at  the  September  term,  1885,  of  the 
Probate  Court,  the  sale  and  deed  were  approved  and  con- 
firmed.    The  rents  in  controversy  were  not  then  due. 

One  contention  in  this  case  arises  out  of  the  fact  that  the 
administrator,  on  the  day  of  the  sale  and  previous  thereto, 
announced  that  possession  of  the  land  sold  would  be  given  on 
the  first  of  March,  1886,  and  that  the  land  would  be  sold 
without  reserve.  In  Selb  v.  Montague,  102  III.  446,  it  was 
said:  ''It  is  claimed  that  the  administrator's  sale  was  made  on 
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terms  that  the  purchaser  undertook  to  discharge  not  only  the 
mortgages,  bat  also  the  dower  and  homestead  rights  of  the 
widow.  *  *  *  The  administrator  had  no  lawful  author- 
ity to  make  any  such  terms.  His  agency  arose  from  the 
statute.  The  bounds  of  his  powers  were  therefore  known  to 
all.  He  could  sell  just  what  the  law  authorized  him  to  sell — 
that  was,  the  rights  of  the  heir — no  more,  no  less.  Had  he 
in  fact  made  such  terms,  his  acts  would  have  been  inoperative. 
He  had  no  power  to  divest  from  the  use  of  the  creditors  a 
part  of  the  value  of  the  interest  of  the  heir."  The  rule 
announced  and  reasons  therefor  given  by  the  Supreme 
Court  in  the  case  cited,  have  application  in  this  litigation,  and 
show  that  the  terms  and  conditions  sought  to  be  imposed  by 
the  administrator  in  the  announcement  made  at  the  sale  were 
inoperative.  % 

In  the  same  case  of  Selb  v.  Montague,  it  was  also  said : 
"  A  sale  by  the  administrator,  under  our  statute,  is  equivalent 
to  a  sale  by  the  heir,  »  *  *  the  administrator  being  made 
by  the  statute,  in  substance,  the  attorney  in  fact  of  the  heir 
to  make  such  sale."  The  sale  here  under  consideration  wasy 
then,  by  force  of  the  statute  and  as  indicated  by  the  decision 
of  the  court  of  last  resort,  equivalent  to  a  sale  made  by  the 
heirs.  We  also  hold  that  the  original  renting  to  Shaffer  and 
Garner  may  be  i-egarded  as  in  substance  a  renting  by  the  heii-s 
as  tenants  in  common. 

The  general  rule  is,  that  a  sale  of  the  reversion  carries  with 
it,  unless  expressly  reserved  in  the  conveyance,  all  rents  under 
a  lease  previously  given  that  subsequently  become  due,  and 
that  the  grantee  may  recover  them  in  an  action  in  his  own 
name.  Crosby  v.  Loop,  13  111.  625;  Foltz  v.  Prouse,  17  III. 
487;  Dixon  v.  Nichols,  39  111.  372;  Creed  v.  Kirkham,  47  HI. 
344;  Fisher  v.  Deering,  60  111.  115.  Sec.  14  of  Chap.  80,  R. 
S.,  entitled  "Landlord  and  Tenant,"  is  also  in  point  in  this  con- 
nection. 

We  think  the  doctrine  of  emblements  has  no  application  to  the 
issue  presented  to  us  by  this  record.  The  question  here,  is 
simply  one  of  after-accruing  rents.  The  right  of  Shaffer  and 
Garner  to  the  three-lifths  of  the  products  of  the  six^ty  acres  of 
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land  that  by  the  terms  of  the  renting  were  to  be  retained  by 
them,  and  tlie  right  of  appellees  to  the  crops  raised  by  them 
on  the  100  acres  of  land  that  they  themselves  sowed,  are 
not  in  controversy  here,  and  we  ranst  decline  to  pass  upon 
them.  The  stipulation  upon  which  this  suit  was  submitted  to 
the  court  below,  provided  that  if  both  questions  submitted  by 
it  were  determined  in  the  affirmative,  then  the  court  should 
enter  judgment  for  the  plaintiffs.  The  agreed  case  shows  the 
rent  com  was  798  bushels  and  that  it  was  worth  25  cents  a 
bushel,  which  would  amount  to  $199.50. 

The  judgment  ifi  reversed  and  the  cause  remanded,  with 
instructions  to  enter  a  judgment  upon  the  agreed  ease  and  in 
accordance  with  the  stipulation,  in  favor  of  the  plaintiflFs  be- 
low and  against  the  defendants  below,  for  $199.50  and  costs. 

Reversed  and  remanded. 


Otto  G.  Smith 

V. 
E.  W,  WOOMEY,  FOR  USE,  ETC. 

Gamishntent — Ctfy  Treasurer,  not  Liable  to  Process  of—AppUcttion  to 
Municipal  Corporation  for  License. 

1.  A  city  treasurer  is  a  mere  agent  of  the  municipal  corporation »  ana  is 
not  liable  to  process  of  garnishment  in  renpect  of  any  money  held  by  him  by 
virtue  of  his  office. 

2.  Funds  voluntarily  placed  in  a  city  treasury  by  an  applicant  for  a 
license  are  not  subject  to  garnishment  although  the  license  has  not  been 
issued  nor  the  conditions  necessary  to  its  issue  fully  complied  ii  ith  by  such 
applicant. 

[Opinion  filed  January  8,  1887.] 

Appeal  from  the  Circuit  Court  of  Knox  County;  the  Hon. 
A.ETHUB  A.  Smith,  Judge,  presiding. 

Messrs.  Sanford  &  Cakney,  for  appellant. 
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Messrs.  McKenzib  &  Calkins,  for  appellee. 

Bakeb,  p.  J.  The  only  question  in  this  case  is,  whetlier 
money  paid  to  a  city  treasurer  for  a  saloon  license,  is  the  sub- 
ject of  a  garnishment. 

The  ordinances  of  the  city  of  Knoxville  provide  as  condi- 
tions precedent  to  the  issuance  of  a  di-am-  hop  license,  that  an 
application  in  writing  shall  be  made  therefor,  accompanied  by 
a  bond  such  as  is  required  by  the  ordinance,  and  that  the 
license  money  at  the  rate  of  $500  per  annum  shall  be  paid  in 
advance. 

On  the  5th  day  of  May,  1885,  E.  W.  Woolsey  made  written 
application  to  the  City  Council  for  license  to  keep  a  dram  shop 
for  the  period  of  one  year  from  the  first  day  of  May,  but  it 
was  not  accompanied  by  either  a  bond  or  a  receipt  for  the  li- 
cense money.  Early  the  next  morning  he  paid  to  appellant.  City 
Treasurer  of  Knoxville,  the  $500  required  for  such  license,  and 
took  from  him  a  receipt,  signed  as  city  treasurer,  and  specify- 
ing that  the  money  was  received  for  a  liquor  license  for  the 
year  1885.  The  appellant  immediately  entered  the  transac- 
tion on  his  treasurer's  books,  gave  the  city  credit  for  the 
license  money  and  charged  himself  with  it  as  treasurer,  and 
deposited  it  in  a  bank  to  the  credit  of  the  city.  A  few  hours 
thereafter,  and  on  the  same  day,  A.  M.  Parmenter,  a  judg- 
ment creditor  of  "Woolsey,  whose  execution  had  been  returned 
*'  no  property  found,"  sued  out  a  garnishee  process  before  a 
Justice  of  the  Peace,  which  was  at  once  served  upon  appellant 
and  others  as  garnishees.  Woolsey  did  not  present  to  the 
City  Council  the  bond  demanded  by  the  ordinance  until  the 
11th  of  May,  when  it  was  approved  and  the  application  for 
license  granted. 

We  think  this  case  falls  clearly  within  the  rule  laid  down  in 
Triebel  v.  Oolburn,  64  IlL  276,  where  it  was  held  that  a  city 
treasurer  is  a  mere  agent  of  the  municipal  corporation,  and  is 
not  liable  to  process  of  garnishment  in  respect  of  any  money 
held  by  him  in  virtue  of  his  ofBcial  authority.  The  money 
was  received  by  appellant  merely  for  and  in  behalf  of  the  city, 
was  receipted  for  in  his  official  capacity,  was  entered  on  the 
books  as  belonging  to  the  corporation,  and  forthwith  mixed 
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with  its  funds  by  being  deposited  in  the  bank  to  its  credit  It  is 
trae  that  at  the  time  of  the  service  of  the  garnishment  writ 
the  necessary  bond  and  security  had  not  been  given,  and  it  was 
a  matter  of  some  uncertainty  whether  the  license  would  even 
be  granted;  but  in  the  event  no  license  was  issued,  the  demand 
of  Woolsey  for  a  return  of  the  money  paid  would  have  been 
a  claim  against  the  city  and  not  a  personal  demand  against 
appellant.  The  latter  had  done  with  the  $500  that  which 
Woolsey  directed  him  to  do,  and  his  action  in  so  doing  did 
not  have  the  effect  to  make  him  the  debtor  of  Woolsey;  and 
Woolsey  could  not  have  maintained  an  action  against  him  for 
the  money.  Whether  Woolsey  would  even  have  a  claim 
against  any  person  or  corporation  for  repayment  of  the 
money,  depended  upon  contingencies,  and  these  contingen- 
cies have  never  happened.  He  had  voluntarily  placed  the 
fands  in  the  city  treasury,  and  to  withdraw  them  there- 
from would  require  action  on  the  part  of  the  City  Coun- 
cil. The  policy  of  the  law  and  the  public  welfare  will  not 
permit  a  city  or  its  treasm*er  to  be  embarrassed  by  garnish- 
ment suits  such  as  this.  Charges  for  licenses  of  various 
sorts  constitute  a  very  considerable  portion  of  the  reverses 
and  financial  resources  of  our  municipal  corporations;  and 
it  would  work  great  detriment  to  public  interests  if,  after 
such  charges  have  been  paid  to  tlie  city  or  its  proper  officers, 
they  can  be  appropriated  by  process  of  law  in  satisfaction  of 
the  indebtedness  of  creditors  of  the  persons  applying  for  such 
licenses.  By  the  judgment  of  tlie  Circuit  Court,  an  appeal 
from  the  Justice  of  the  Peace,  appellant  was  held  liable  as 
garnishee.    That  judgment  was  erroneous  and  it  is  reversed. 

BeveraecL 
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Chicago,  Burlington  &  Quincy  Railroad  Company 

V. 

R  Augustus  Kuster. 

Railroads — Collision  at  Highway  Crossing — Action  for  DainageB — A>^- 
ligence — Instr^ictions — Questions  for  Jury -—Prejudice  of  Juror — Improper 
Remarks  by  Counsel. 

1.  It  is  proper  for  the  trial  court  to  refuse  to  give  instf-uctions  which 
contain  nutliing  but  what  is  found  in  others  given  at  the  instance  of  the 
same  party. 

2.  In  an  action  agains^t  a  railroad  company  to  recover  damages  resulting 
from  a  collision  at  a  highway  crossing,  it  is  held:  That  certain  instructionB 
asked,  touching  the  question  of  negligence  and  calling  the  attention  of  the 
jury  to  a  particular  portion  of  the  evidence,  were  properly  refused;  that  the 
questions  whether  the  servants  of  the  defendant  rang  the  bell  or  sounded 
the  whistle,  and  whether  the  son  of  the  plaintiff,  who  drove  his  team,  exer- 
cised ordinary  and  reasonable  care,  were  for  the  jury;  that  the  finding  of 
the  court  upon  the  motion  for  a  new  trial  that  one  of  the  jurors  was  not 
examined  by  counsel  for  defendant  touching  his  prejudice  against  railroad 
companies,  was  not  clearly  agiiinst  the  evidence;  that,  while  certain  remarks 
made  to  the  jury  by  counsel  for  the  plaintiff  were  improper,  they  do  not 
constitute  sufficient  ground  for  reversal. 

3.  The  care  required  by  the  driver  of  a  team  upon  a  highway  in  ap- 
proaching a  railroad  crossinsr,  is  such  care  as  a  reasonably  prudent  person 
would  exercise  under  like  circumstances.  Slight  negligence  is  not  incon- 
sistent with  ordinary  care. 

[Opinion  filed  January  8,  1887.] 

Appeal  from  the  Circuit  Court  of  Henry  County;  the  Hon. 
AjiTHUB  A.  Smith,  Judge,  presiding. 

Messrs.  H.  Bigelow  and  C.  K.  Ladd,  for  appellant. 

The  only  ground  for  recovery  set  forth  in  plaiutiflE's  declara- 
tion is  the  omission  of  the  servants  of  appellant  to  rin^  the 
bell  or  sound  the  whistle  as  required  by  statute,  and  plaintiff's 
entire  case  rests  upon  this  supposed  fact  and  nothing  else,  and 
it  was  tried  and  strongly  argued  to  the  jury  upon  the  theory 
that,  if  the  bell  was  not  rung  or  the  whistle  sounded,  plaintiff 
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was  entitled  to  recove?,  no  matter  how  negligent  the  person 
in  charge  of  the  team  may  have  been.  This  is  not  the  law, 
and  appellant  was  not  even  liable,  prima  faciei  for  omitting 
the  signals.  G.  &  C.  U.  R  R  Co.  v.  Looms,  13  111.  548;  C. 
&  R  I.  R.  R  Co.  V.  McKean,  40  111.  218;  P.,  D.  &  E.  Ky. 
Co.  V.  Foltz,  13  111.  App.  636. 

Omission  to  signal  at  crossings  renders  a  railroad  company 
liable  for  injuries  tliat  would  have  been  prevented  hy  sigrialy 
and  those  only.     L  C.  R  R  Co.  v.  Phelps,  29  111.  447. 

Mr.  0.  C.  Wilson,  for  appellee. 

The  refusal  of  the  court  to  give  a  proper  instruction  can 
not  be  assigned  for'error  where  the  court  gives  others,  em- 
bracing the  correct  principle  of  law  involved  in  the  refused 
instructions.  Bland  v.  People,  3  Scam.  3G6;  Alliance  Ins. 
Co.  V.  McKnight,  97  111.  80;  City  of  Chicago  v.  Smith,  48 
III.  107. 

The  negligence  of  the  engineer  was  gross,  and  even  if  the 
appellee's  children  were  guilty  of  slight  negligence  (which 
we  do  not  admit),  still  he  has  a  right  to  recover  in  the  case. 
O.  &  M.  Ry.  Co.  V.  Porter,  92  111.  437;  C,  B.  &  Q.  R  R  Co. 
V.  Avery,  8  111.  App.  133. 

The  question  of  negligence  is  purely  a  question  of  fact  for 
the  jury,  and  when  there  is  a  conflict  of  testimony,  and  the 
Judge  who  tried  the  cape  is  satisfied  with  the  verdict,  an 
Appellate  Court  will  rarely,  if  ever,  interfere.  C.  ife  Ai  R  R. 
Co.  V.  Robinson,  8  111.  App.  140;  Ewing  v.  C.  &  A.  R  R  Co., 
72  HI.  26;  Clark  V.  Day,  93  111.  480;  Edgmon  v.  Ashelby,  76 
ni.  161;  Knisely  v.  Sampson,  100  111.  673. 

Where  the  testimony  is  conflicting,  the  Appellate  Court  will 
not  interfere  with  the  finding  of  the  jury  merely  because  it 
would  be  satisfied  if  the  verdict  had  been  for  the  other  party. 
McClelland  v.  Mitchel,  82  111.  36;  West  Chicago  A.  W.  v. 
Sheer,  8  111.  App.  367. 

Baeeb,  p.  J.  This  is  an  action  on  the  case  against  appel- 
lant for  negligently  killing  one  of  the  horses  of  appellee  and 
injuring  another  of  his  horses  and  his  buggy  at  a  pubMc  high- 
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way  crossing.     The  verdict  and  judgment  were  for  appellee 
for  $285  damages. 

It  is  urged  that  it  was  eiTor  in  the  Circuit  Court  to  refuse 
to  give  to  the  jury  the  first,  fourth  and  sixth  instructions  asked 
by  appellant.  It  sutBciently  disposes  of  this  objection  to  say 
that  all  the  law  of  the  case  was  embraced  in  the  eleven  lengthy 
and  elaborate  instructions  that  were  given  at  its  instance  and 
request,  and  that  every  proposition  contained  in  those  refused, 
ihat  was  proper  to  be  stated,  was  fully  embodied  in  those  giveu. 
In  addition  to  this,  the  instructions  themselves  were  faulty, 
and  for  that  reason  properly  overruled.  The  care  that  the 
law  required  the  son  and  servant  of  appellee  should  use  in 
approaching  the  railroad  crossing,  was  all  the  care  and  caution 
that  a  reasonably  prudent  person  would  have  exercised  imder 
the  circumstances,  and  that  degree  of  care  was  in  express  terms 
required  to  be  established  by  appellee,  as  a  condition  prece- 
dent to  recovery  by  the  second,  third,  and  numerous  other 
instructions  that  were  allowed  to  go  to  the  jury.  But  the  first 
instruction,  as  it  was  asked,  would  have  imposed  upon  him  the 
burden  of  showing  his  son  was  absolutely  free  from  any  fault 
whatever  and  not  even  guiltj^of  the  very  slightest  negligence, 
although  the  jury  might  have  believed  from  the  evidence  the 
negligence  of  appellant  was  gross.  Slight  negligence  is  not 
inconsistent  with  the  exercise  of  ordinary  care.  C,  B.  &  Q.  R. 
E.  Co.  V  Johnson,  103  111.  512;  Calumet  Iron  and  Steel  Co.  v. 
Martin,  115  III.  358;  City  of  Galesburg  v.  Benedict,  ante^  p.  Ill, 

The  fourth  instruction  improperly  told  the  jury  that  certain 
matters  of  fact  therein  stated  were,  as  a  matter  of  law,  negli- 
gence; it  was  for  the  jury  to  determine  from  all  the  evidence, 
as  a  question  of  fact,  whether  the  son  of  appellee  was  guilty  of 
negligence.  The  instruction  also  ignored  the  elements  of  care 
or  negligence  on  the  part  of  appellant,  and  cut  off  the  right  of 
recovery  without  regard  to  what  its  negligence  may  have 
been. 

The  sixth  instruction  was  vicious  in  that  it  called  the  special 
attention  of  the  jury  to  a  particular  portion  of  the  testimony 
and  to  the  statements  of  a  single  witness,  ignoring  otlier  por- 
tions of  the  testimony  on  the  same  point,  and  virtually  exclud 
ing  the  statement  of  other  witnesses  in  reference  thereto. 
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There  is  no  error  in  the  rulings  of  the  court  upon  the 
instructions. 

The  negligence  alleged  in  the  declaration  is  the  failure  of  the 
servants  of  appellant  in  charge  of  the  locomotive  and  train  to 
either  ring  the  bell  or  sound  the  whistle  at  the  public  highway 
crossing  in  conformity  with  the  mandate  of  the  statute.  The 
important  questions  of  fact  in  the  controversy  are,  whether 
there  was  such  failure  to  ring  the  boll  or  sound  the  whistle 
and  whether  the  son  of  appellee,  in  charge  of  his  team,  exer- 
cised ordinary  and  reasonable  care.  The  evidence  upon  both 
these  questions  is  conflicting.  The  jury  are  made  by  law  the 
judges  of  the  facts  and  of  the  weight  of  the*  testimony  and 
the  credibility  of  the  witnesses,  and  the  case  shown  by  the 
record  is  of  that  character  that  does  not  call  for  an  interfer- 
ence with  their  findings. 

Tr{X)n  the  motion  for  a  new  trial  it  was  specified  as  one  of 
the  grounds  therefor,  that  ''Sumner  Paul,  one  of  the  jurors 
was  prejudiced  against  the  defendant  and  concealed  such 
prejudice  upon  examination."  While  the  affidavits  filed  uj)on 
the  hearing  of  the  motion  show  no  special  ill  will  toward  the 
appellant  corporation,  yet  they  do  indicate  that  the  juror  is 
**  prejudiced  against  railroads  in  general."  Paul  stated  in  his 
affidavit  "  that  his  prejudice  did  not  influence  his  verdict." 
Four  affidavits  were  introduced  tending  to  prove  that  Paul, 
when  he  was  examined  touching  his  competency  to  sit  as  a 
juror  in  the  case,  stated  that  he  had  no  prejudice  against  rail- 
roads, .and  seven  affidavits  were  introduced  tending  to  prove 
the  contrary.  The  court  overruled  the  motion  for  a  new  trial 
and  presumably  found  from  the  affidavits  that  Paul  was  not 
examined  by  the  attorneys  for  appellant  at  the  time  of  his 
acceptance  as  a  juror,  touching  his  bias  or  prejudice  against 
railroad  companies.  It  can  not  be  said  such  finding  of  the 
court  was  clearly  against  the  evidence.  The  conclusion  fol- 
lows that  the  ground  specified  as  above  for  a  new  trial  was  not, 
and  is  not  established. 

In  the  argument  of  the  case  to  the  jury,  the  attorney  for 
appellee  said  that  appellant  was  the  greatest  monopoly  in  the 
State  of  niinoisy  and  also  made  some  very  improper  and  repre* 
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liensible  remarks  in  respect  to   iBstructions  from   the  court* 
Exceptions  were  taken  to  those  statements,  and  the  court  in-  * 
structed  the  jury  they  were  bound  by  the  instructions  of  the 
court  as  to  the  law  of  the  case,  and  that,  if  any  statements  of 
what  is  law  had  been  made  by  counsel  that  were  contrary  to 
the  instructions  of  the  court  it  was  their  duty  to  entirely  disre- 
gard all  such  statements  in  deliberating  upon  their  verdict,  and 
base  their  verdict  entirely  upon  the  evidence  and  the  instruc- 
tions given  by  the  court  as  to  the  law.     Upon  the  whole  matter 
of  these  ill-advised  remarks  of  counsel,  probably  made  in  the 
heat  of  debate,  we  lind  no  sufficient  cause,  in  the  absence  of 
other  error,  for  disturbing  the  verdict  of  the  jury. 
The  judgment  of  the  Circuit  Court  is  affirmed. 

AJirmed. 


Thomas  Alldritt,  Impl'd  with  William  H.  Milnes, 

V. 

The  First  National  Bank  of  Morrison. 

Judgments — Confession  before  Maturity  of  Note — Validity  i^— Con- 
struction of  Note  and  Warrant  as  one  Contract. 

A  judgment  confessed  upon  a  note  before  its  maturity,  under  a  power  to 
confess  judgment  at  any  time  after  date,  is  valid,  the  note  and  warrant 
being  construed  together  as  parts  of  one  and  the  same  transaction. 

[Opinion  filed  January  8,  1887.] 

In  error  to  the  Circuit  Court  of  Whitesides  County;  the    . 
Hon.  John  V.  Eustace,  Judge,  presiding. 

Messrs.  C.  J.  Johnson  and  George  H.  Fay,  for  plaintiff  in 
error. 

The  authority  to  confess  a  judgment  without  process  must 
be  clear  and  ex}.licit,  and  must  be  strictly  pursued.  Chase  v. 
Dana,  44  111.  262;  Tucker  v.  Gill,  61  111.  236;  Frye  v.  Jones, 
78  111.  627,  632;  Keith  v.  Kellogg,  97  HI.  147. 
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The  attorney  in  fact  who  confessed  the  judgment  in  this 
case  had  no  power  to  enter  the  appearance  of  those  defend- 
ants until  the  money  mentioned  in  the  promissory  note  was 
actually  due  and  payable,  and  the  court  had  no  jurisdiction  of 
the  defendants;  therefore  the  judgment  and  all  subsequent 
steps  under  it  are  void.  Watterman  v.  Jones,  28  111.  64; 
White  V.  Jones,  38  LI.  159;  Baldwin  v.  Freydendall,  10  HI 
App.  106. 

Mr.  O.  F.  Woodruff,  for  defendant  in  error. 

Bakes,  P.  J.  On  the  5th  day  of  April,  1884,  Thomas 
Alldritt,  the  plaintiflE  in  error,  together  with  one  Milnes,  exe- 
cuted a  promissory  note  of  that  date  for  $400  to  the  First 
National  Bank  of  Morrison,  due  one  year  after  date,  and 
paid  to  the  bank  the  year's  interest  in  advance.  They  at  the 
same  time  gave  a  warrant  of  attorney,  authorizing  any  attor- 
ney of  any  court  of  record  to  appear  for  them  in  any  cowrt, 
in  term  time  or  vacation,  at  any  time  after  date,  and  confess  a 
judgment  for  the  amount  due  on  the  note.  A  judgment  by 
confession  was  entered  on  said  note  in  the  Circuit  Court  of 
Whiteside  County  in  vacation,  on  the  10th  day  of  January, 
1885,  it  being  some  three  months  before  the  note,  according 
to  its  terms,  was  due  and  payable. 

At  the  succeeding  March  term  of  the  court  a  motion  was 
entered  by  plaintiff  in  error  to  vacate  the  judgment;  but  upon 
the  entry  of  a  remittitur  sufficient  in  amount  to  cover  the 
unearned  interest  paid  in  advance  and  interest  thereon  from 
date  of  judgmeut,  the  motion  to  vacate  the  judgment  was 
overmled. 

The  only  point  made  for  the  reversal  of  the  judgment,  is,  that 
the  confession  of  judgment  was  premature  and  unauthorized, 
since  the  note  was  not  due  or  payable  at  the  time  judgment 
wafl  rendered.  It  will  be  noted  that  the  letter  of  attorney 
gave  express  power  to  confess  judgment  at  any  time  after  date; 
and  in  such  case  the  note  and  the  warrant  being  construed 
together  as  parts  of  one  and  the  same  transaction,  the  debt, 
by  the  explicit  stipulation  of  the  parties,  is  due  for  the  pur- 
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poses  of  the  judgment     Sherman  v.  Baddelj,  11  111.  623,  and 
Adam  v.   Arnold,  86   111.  185,   fully   sustain  the  validity   of 
judgments  confessed  under  like  powers  before  the  maturity  of 
the  notes. 
The  judgment  is  affirmed. 

AJtrmedm 


Obrin  Nokton 

V. 

J.  M.  Hummel. 


Sale8 — Conditional  Executory  Contract — Fulfilment  of  Condition-^ 
Delivery — When  Unnecessary — Remedies  of  Vendor — Costs. 

Ig  an  action  to  recover  the  contract  price  of  a  com  planter  and  check- 
rower,  it  is  held:  That  the  transaction  between  the  parties  concerningf 
said  implements  was  a  conditional  executory  contract  of  sale;  that  upon  the 
fulfilment  of  the  condition  the  defendant  ceased  to  hold  possession  as  bailee, 
and  thereafter  held  as  vendee;  that  as  vendee  he  is  liable  for  the  full  contract 
price;  and  that  the  general  judgment  for  costs  only  affected  costs  not  there- 
tofore adjudicated. 

[Opinion  filed  January  8,  1887.] 

Appeal  from  the  Circuit  Court  of  DeE[alb  County;  the 
Hon.  Chables  Kelluh,  Judge,  presiding. 

Messrs.  Jones  &  Bishop  and  A.  E.  Seables,  for  appellant. 

Messrs.  Cabnes  &  Denton  and  J.  I.  Montgomeby,  for 
appellee. 

Bakeb,  p.  J.  The  evidence  was  conflicting  and  the  jury 
found  the  issue  for  appellee,  who  was  plaintiff  below ;  and  we 
must  assume  the  facts  were  substantially  as  claimed  in  the 
testimony  introduced  by  him.  The  corn-planter  and  check- 
rower  were  left  with  appellant  for  trial  by  the  agent  of  appcl- 
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lee,  on  Monday;  and  on  Wednesday  following  the  farmer 
Agreed  that  if  the  planter  did  not  break  all  to  the  devil  befoie 
he  got  through  planting  the  piece  of  ground  on  which  he  was 
then  at  work,  he  would  take  the  planter  and  check-rower  and 
pay  $58  therefor.  The  planter  did  not  break  all  to  the 
devil,  or  in  any  material  particular,  in  planting  the  field  of 
corn.  In  this  suit,  brought  to  recover  the  contract  price,  the 
judgments  both  before  the  Justice  of  the  Peace  and  in  the 
Circuit  Court  on  appeal,  were  for  appellee  for  $58. 

It  is  claimed  the  evidence  did  not  show  or  tend  to  show  a 
Bale,  but  at  most  only  an  agreement  to  purchase  ;  that  the 
instructions  of  the  couil;  were  erroneous  in  assuming  that  an 
agreement  to  purchase  amounted  to  a  sale,  and  that  the  dam- 
ages for  not  consummating  the  contract  were  equivalent  to  the 
price  of  the  planter  and  check-rower.  Tlie  transaction 
between  the  parties  on  Wednesday  was  a  conditional  execu- 
tory contract  of  sale  to  become  executed  when  the  piece  of 
ground  was  planted,  providing  the  condition  annexed  was  per- 
formed. When  the  planting  of  the  ground  in  question  was 
completed  and  the  condition  performed  by  the  failure  of  the 
machine  to  break  in  the  meanwhile  in  any  material  part,  it 
tlien  became  an  absolute  and  binding  contract  of  sale  between 
the  parties.  Ordinarily  the  duty  to  deliver  the  property  sold 
devolves  upon  the  seller,  and  the  duty  to  pay  the  stipulated 
price  therefor  is  imposed  upon  the  buyer;  but  here  no  new 
delivery  was  necessary  for  the  corn-planter  and  check-rower 
were  already  in  the  possession  of  the  buyer  and  so  remained, 
and  a  formal  re-delivery  under  the  contract  of  sale  would  have 
been  idle  and  useless  ceremony.  In  our  opinion  when  the 
planting  was  finished  and  the  planter  not  broken  in  anj^ 
important  manner  or  degree,  appellant  ceased  to  hold  possession 
as  bailee  and  thereafter  held  possession  as  vendee.  Besides 
this,  as  between  vendor  and  vendee,  the  title  to  personal  prop- 
erty passes  without  any  delivery,  upon  the  completion  of  the 
sale.  Seckel  v.  Scott,  66  HI.  106.  Moreover,  where  chattels 
are  sold  upon  an  executory  contract  at  a  specific  price,  and  the 
vendee  refuses  to  t-ake  and  pay  for  them,  the  vendor  has 
three  remedies :  he  may  store  the  property  for  the  buyer  and 
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apixsllant.  was  the  owner  of  the  note  and  mortgage  for  $185.41 
iu  suit;  that  after  the  purchase  of  the  same  by  appellant 
from  Ellen  Carey  for  $40  he,  Mc Williams,  bought  them  from 
appellant;  that  he  offered  him  $40  therefor  and  that  snch  offer 
was  accepted  and  agreed  to,  but  that  the  assignment  from 
Ellen  Carey  was  informal  and  unsatisfactory,  and  that  appel- 
lant agreed  to  go  to  La  Salle  County  and  get  a  formal  assign- 
ment or  release  of  the  mortgage  from  said  Carey.  Mc  Will- 
iams also  contended  that  he  always  had  been  and  still  was  able, 
ready  and  willing  to  pay  the  price  agreed  upon,  with  interest. 

The  court  found  the  answer  of  McWilliams  to  be  true,  and 
that  appellant  had  sold  the  note  and  mortgage  upon  which 
foreclosure  was  sought  to  McWilliams  for  $40  and  accrued 
interest;  and  further  found  that  after  the  connnencement  of 
suit  McWilliams  tendered  appellant  $75,  as  such  agreed  price 
with  accrued  interest,  and  deposited  the  same  in  court,  and 
that  it  was  a  suflScient  tender  for  the  debt  but  not  for  costs 
accrued  at  the  time  of  the  tender.  The  decree  gave  appellant 
leave  to  withdraw  the  tender  in  satisfaction  of  his  debt,  but 
was  against  McWilliams  for  costs. 

The  only  matter  of  contention  between  the  parties  is  in 
respect  to  the  sale  of  the  note  and  mortgage.  The  evidence 
upon  that  point  is  quite  conflicting,  and  not  entirely  satisfac- 
tory. Upon  a  consideration  of  the  testimony  as  a  whole,  we 
are  of  opinion  it  suflJciently  sustains  the  answer  of  McWill- 
iams and  the  decree  of  the  court.  We  are  unable  to  say  the 
decree  was  erroneous,  and  ii  is  therefore  aflirmed. 

Affirmed* 


Forest  City  Insurance  Company 

V. 

George  C.  Morgan. 

SaUft — Express  Warranty  of  Quality^   Exclusive — Action  to  Recoter 
"     •«  Due  on  Contract  Price  of  a  Steam  Boiler-^Repairs— Instructions 
tee — Scientific  Books,  Inadmissible, 
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1.  The  expression  of  a  warranty  as  to  quality  in  a  contract  q£  sale 
excludes  any  implication  of  a  further  warranty  as  to  quality. 

2.  In  an  action  to  recover  the  balance  of  the  contract  price  due  on  a 
steam  boiler,  it  is  held:  That  the  warranty  of  quality  was  that  the  boiler 
should  be  as  durable  as  any  now  in  use;  that  the  real  issue  which  should 
have  been  submitted  was  whether  the  proposed  manner  of  repairing  would 
have  made  the  boiler  «s  durable  as  any  now  in  use;  that  the  instructions 
given  did  not  impose  upon  the  plaintiff  as  great  a  burden  as  the  law  and 
his  contract  required;  that  the  instructions  should  have  submitted  the  ques- 
tion whether  notice  of  the  cracks  in  the  boiler  was  given  to  the  plaintiff 
within  a  reasonable  time;  that  the  reading  of  scientific  books  to  certain 
witnesses  on  their  cross-examinations  was  improperly  permitted;  and 
that  the  burden  of  proof  to  show  a  breach  of  the  warranty  was  on  the  defend- 
ant. 

3.  Scientific  books  are  inadmissible  as  evidence  in  chief,  or  when  offered 
to  impair  the  evidence  of  expert  witnesses. 

[Opinion  filed  January  8,  1887.] 

Appeal  from  the  Circuit  Court  of  Winnebago  County;  the 
Hon.  John  V.  Eubtacb,  Judge,  presiding. 

Messrs.  A.  D.  Eakly  and  J.  C.  Garvbr,  for  appellant 

Messrs.  Gardner,  MoFadon  &  Gardner  and  R.  F.  Craw- 
ford, for  appellee. 

The  witnesses  for  appellee  had  testified  that  repairing  the 
boiler  in  question  by  riveting  was  a  proper  and  usual  method' 
The  two  witnesses  for  appellant  testified  that  riveting  would 
be  a  way  of  repairing  but  not  as  satisfactory  to  them  as  a  dif- 
ferent method.  The  books  read  to  them  stated  that  riveting 
was  a  proper  way  of  repairing,  so  that,  had  Thompson  and 
Eoss  been  experts  and  testified  as  such,  the  matter  read 
from  the  books  in  no  manner  contradicted  what  they  said. 

Even  if  this  court  considers  that  the  questions  propounded 
Thompson  and  Eoss  on  cross-examination,  based  on  books, 
were  for  the  purpose  of  contradiction,  still  as  they  had  testified 
to  deriving  knowledge  from  books  as  well  as  from  observation 
appellee  should  be  allowed  to  show  their  testimony  could  not 
be  sustained  by  the  authorities.  Pinney  v.  Cahill,  48  Mich. 
584^  City  of  Bloomington  v.  Shrock,  110  HI.  219. 


200  Appellate  Courts  of  Illinois. 

Forest  City  Ins.  Co.  v.  Morgan. 

Even  if  the  court  below  erred  in  allowing  the  questions 
based  on  the  statements  contained  in  the  books  to  be  asked  of 
said  witnesses,  this  court  will  not  reverse  the  judgment  of  the 
court  below  because  Thompson  and  Ross,  of  whom  said  quei>- 
tions  were  asked,  were  not  experts  and  should  not  have  been 
allowed  to  testify  as  such.  Lawson  on  Expert  and  Opinion 
Evidence,  210.  Rule  39  says:  **An  expert  may  be  qualified  by 
study  without  practice  or  by  practice  witliout  study.  But 
mere  observation  without  either  is  insufficient"  Citizens'  Gas 
Light  Co.  V.  O'Brien,  15  111.  App.  400 ;  Page  v.  Barker,  40  N- 
H.  69 ;  Emerson  v.  Lowell  Gas  Light  Co.,  6  Allen,  146. 

The  expression  of  a  warranty  as  to  quality  in  a  contract 
leaves  no  room  for  implication  by  law  of  a  further  warranty 
as  to  quality.  Rowe  v.  Farren,  8  Irish  Com.  Law  R.  46;  Dick- 
son V.  Zizenia,  70  Eng.  Com.  L.  602;  Deming  v.  Foster,  42 
N.  H.  165;  McGraw  v.  Fletcher,  35  Mich.  104;  Johnson  v. 
Latimer,  71  Ga.  470. 

Baker,  P.  J.  Appellee  and  appellant  entered  into  a  written 
contract  on  the  28th  day  of  September,  1883,  whereby  the  for- 
mer agreed  to  furnish,  deliver  and  set  up  for  appellant  at 
its  factory  a  Fermenich  safety  steam  boiler  of  150-horse 
power  and  of  the  character  and  dimensions  described  in  said 
contract.  Appellee  also  guaranteeil  therein  said  boiler  should 
be  non-explosive,  should  make  steam  as  rapidly  as  any  boiler 
now  in  use,  be  as  durable,  and  be  free  from  accumulations  of 
soot  and  ashes  on  the  tubes,  and  be  capable  of  carrying  ninety 
to  one  hundred  pounds  of  steam  as  a  working  pressure,  and 
agreed  to  make  all  repairs  caused  by  defective  material  or  infe- 
rior workmanship  upon  said  boiler  for  the  term  of  one  year 
from-  the  date  that  the  boiler  was  ready  to  make  steam,  pro- 
vided  the  defective  parts  or  leaky  tubes  should  not  have  been 
caused  by  carelessness  on  the  part  of  the  employes  of  appel. 
lant.  In  consideration  of  which,  appellant  agreed  to  pay  to 
appellee  the  sum  of  $3,800  in  four  equal  installments  of  $950 
each,  payable  in  thirty,  sixty,  ninety  and  one  hundred  and 
twenty  days  respectively,  from  the  date  the  boiler  was  com- 
plete and  ready  to  make  steam. 
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The  pfesent  suit  was  brought  by  appellee  to  recover  the  last 
due  of  these  payments,  and  a  small  residue  claimed  to  be  un- 
paid of  the  preceding  payment.  Appellant,  on  the  ground 
that  within  the  year,  by  reason  of  defective  material  or  infe. 
rior  workmanship,  or  both,  the  boiler  cracked  at  many  of  the 
rivet  heads  in  the  flue  sheets  of  both  mud  drums  adjoining  the 
furnace  flues,  and  that  appellee  after  notice  given,  failed  and 
refused  to  make  repairs,  claimed  he  was  damaged,  and  sought 
to  set  off  or  recoup  liis  damages.  The  verdict  and  judgment 
below  were  in  favor  of  appellee  for  Jl,052.28,  the  full 
amount  of  his  claim. 

Appellant  cites  and  relies  upon  Strawn  v.  Cogswell,  28  111. 
4')7,  and  Phelan  v.  Andrews,  52  111.  488.  The  doctrine  of 
these  cases  is,  that  where  there  has  been  a  sale  and  delivery  of 
machinery  and  it  is  subsequently  found  to  be  defective,  the 
measure  of  damages  is  a  sura  of  money  suflicient  to  alter  the 
defective  machinery  to  what  it  should  have  been  under  the 
contract,  with  a  reasonable  compensation  to  the  vendee  for  its 
use  during  the  period  of  time  necessary  to  make  the  change. 
Tested  by  this  rule,  and  if  the  duty  to  repair  the  boiler  prop- 
erly  devolved  upon  appellee,  he  was  only  bound  to  make 
repairs  of  such  nature  as  would  make  the  boiler  what  it  should 
have  been  under  the  contract.  The  claim  of  appellant,  as 
made  by  its  evidence  and  argument,  seems  to  be  that  wlicn 
appellee  was  called  on  to  repair,  he  should  have  put  an 
entire  new  sheet  in  the  boiler  so  as  to  make  a  first-c*ass  or  per- 
fect job  and  render  the  boiler  as  good  as  any  in  use.  We  do 
not  understand  such  to  be  the  requirement  of  the  law.  The 
rule  is  that  the  expression  of  a  warranty  as  to  quality  in  a  con- 
tract leaves  no  room  for  implication  by  law  of  a  further  war- 
ranty as  to  quality.  Deming  v.  Foster,  42  N.  H.  165; 
McGraw  v.  Fletcher,  35  Mich.  104;  Johnson  v.  Latimer,  71 
Ga.  470;  Dickson  v.  Zizeria,  70  Eng.,  0.  L.  602;  Kowe  v. 
Farren,  81  0.  L.  E.  46;  McClelland  v.  Stewart,  12  I.  L.  K.  Ex. 
Div.  125.  The  warranty  in  the  contract  was  not  that  appellee 
would  make  the  boiler  as  perfect  in  all  respects  as  any  first- 
class  boiler,  or  that  he  would  make  it  as  good  as  any  now  in 
use.  The  guaranty  in  that  behalf  was  that  the  boiler  should 
be  as  durable  as  any  now  in  use. 
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The  real  qnestion  at  issue,  and  which  should  have  been 
submitted  to  the  jury  by  the  evidence  and  the  insti-uctions  of 
the'  court,  was  whether  the  proposed  manner  of  repairing 
would  have  caused  the  boiler  to  be  as  dni-able  as  any  now  in 
use.  The  instructions  given  on  this  branch  of  the  case  at  the 
instance  of  appellee  were  erroneous,  in  that  they  did  not 
impose  upon  him  so  gi'eat  a  burden  as  was  placed  upon  him  by 
the  law  and  the  terms  of  his  conti*act  These  instruct' ons, 
severally,  cast  upon  him  the  duty  to  repair, "  in  a  proper  man- 
ner," "  in  a  good  and  workmanlike  and  customary  manner," 
and  "  in  a  reasonably  skillful,  thorough  and  efficient  manner." 
These  requirements  did  not  come  up  to  the  standard  fixed  by 
his  own  contract,  as  by  that  contract  he  was  bound  to  so  repair 
the  boiler  as  to  make  it  as  durable  as  any  now  in  use. 

It  was  also  error  to  permit  counsel  for  appellee,  over  the 
objections  of  appellant,  to  read  in  the  presence  of  the  jury  to 
the  witnesses  Thompson  and  Ross,  on  their  cross-examinations, 
extracts  frojn  the  treatises  of  Wilson,  Barr  and  Schook  on 
steam  boilers.  The  witnesses  were  testifying  as  experts, 
but  it  was  immaterial,  under  the  circumstances  of  the  ex- 
amination, whether  they  were  properly  experts  or  not;  in 
either  event,  the  theories  in  the  above  mentioned  scientific 
works  were  incompetent  testimony.  In  City  of  Blooming- 
ton  V.  Shrock,  110  111.  219,  the  rule  was  held  to  be  against 
the  admission  of  scientific  books  as  evidence  in  chief,  and  also 
against  allowing  them  to  be  read  from  to  contradict  an  ex- 
pert, generally.  In  the  present  case  the  latter  clause  of  the 
rule  stated  has  application.  This  case  does  not  fall  within  the 
doctrine  held  in  Connecticut  Mutual  Life  Ins.  Co.  v.  Ellis,  89 
111.  516,  where  the  expert  assumed  to  base  his  opinion  upon 
particular  works  and  treatises,  and  such  works  were  permitted 
to  be  read  in  contradiction,  and  the  attention  of  the  witness 
called  to  them.  The  case  is  on  all  fours  with  the  case  first 
cited,  as  the  witnesses  did  not  base  the  opinions  which  they 
gave  upon  the  authority  of  books,  and  the  books  were  only 
referred  to  on  the  cross-examinations  and  brought  in  to  impair 
their  evidence. 

We  may  also  properly  make  a  further  remark  with  refer- 
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ence  to  the  instructions.  They  should  have  submitted  to  the 
jury  the  question  whether  notice  of  the  cracks  in  the  boiler 
was  given  to  appellee  within  a  reasonable  time  after  appel- 
lant knew  of  them. 

The  Circuit  Court  properly  ruled  that  the  burden  of  proof 
was  upon  appellant  to  show  a  breach  of  the  warranties  con- 
tained in  the  witten  contract;  the  case  presented  is  not  that 
of  conditions  precedent,  but  one  that  involves  the  matter  of 
independent  stipulations.  Don  v.  Fisher,  1  Cush.  271;  1 
Cliit,  323;  Maltman  v.  Williamson,  69  111.  423. 

For  the  errors  indicated  in  this  opinion,  the  judgment  is 
reversed^  and  the  cause  remanded. 

Seversed  cmd  remanded. 


Asa  Griffin 

V. 

Eugene  Domas. 


Master  and  Servant — Action  for  Wages — Issue  as  to  Term  of  Employ- 
ment— Rate  of.  Compensation — Evidence — Instructione — Practice — Exam- 
ination of  Witnesses — Discretion, 

1 .  Where  the  evidence  la  conflict]  ngr  this  conrt  will  not  interfere  with 
the  verdict  of  the  jury  merely  because  a  different  result  would  have  been 
as  satisfactory. 

2.  Where,  in  a  contract  for  services,  the  minds  of  the  parties  meet  as  to 
the  rate  of  compensation  but  not  as  to  the  term  of  service,  or  where  the 
employment  is  at  will  for  a  stipulated  rate  of  compensation,  a  recovery 
may  be  had  in  an  action  for  wages  at  the  agreed  rate. 

3.  In  the  case  presented,  it  is  held:  That  the  plaintiff  was  entitled  to 
quit  work  at  any  time,  the  jury  having  found  that  no  fixed  term  was  agreed 
upon;  that  the  defendant  was  not  entitled  to  damages  for  time  lost  by  the 
plaintiff;  that  there  was  no  substantial  error  in  the  admission  of  evidence; 
that  certain  errors  in  the  rejection  of  evidence  produced  no  injury;  that  the 
rulings  of  the  court  upon  the  instructions  were  substantially  correct,  with 
the  exception  of  one  instruction  calling  special  attention  to  a  single  fact  or 
circumstance  not  of  a  decisive  character;  and  that  said  error  is  not  sufficient 
to  justify  a  reversal. 

4.  The  manner  of  conducting  the  examination  of  witnesses  must  be  left 
to  a  considerable  degree  to  the  sound  discretion  of  the  trial  court. 
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[Opinion  filed  January  10,  1887.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  the 
Hon.  George  W.  Stipp,  Judge,  presiding. 

Mr.  L.  W.  Beeweb,  for  appellant 

Messrs.  Duitoan  &  O'Conor,  for  appellee. 

BakeB;  p.  J.  This  suit  was  commenced  by  appellee  against 
appellant  before  a  Justice  of  the  Peace  for  the  recovery  of 
wages  claimed  to  be  due  him,  and  he  there  obtained  a  judg- 
ment for  $109.  On  an  appeal  by  appellant  to  the  Circuit 
Court,  a  verdict  and  judgment  in  favor  of  appellee  for  the 
Eame  amount  was  the  result  of  a  jury  trial. 

AppePee  worked  from  the  7th  day  of  March,  1883,  to  the 
3d  day  of  September,  following,  with  the  exception  of  seven 
days  that  he  lost,  and  it  would  seem  the  sum  recovered  was 
due  him,  unless  it  be  that  the  defense  interposed  by  appellant 
was  established. 

The  claim  in  bar  of  the  suit  was  that  the  contract  of 
employment  was  for  a  specified  time,  from  the  7th  of  March 
until  after  corn  husking,  and  that  appellee  quit  work  without 
reasonable  cause  for  so  doing  before  the  expiration  of  that 
time.  The  testimony  upon  the  point  whether  the  hiring  was 
for  a  fixed  period  is  somewhat  conflicting  and  unsatisfactory, 
and  we  would  have  been  quite  as  well  content  had  the  verdict 
of  the  jury  been  otherwise  than  it  was  upon  that  issue;  at  the 
same  time  we  are  unable  to  say  the  finding  of  the  jury  was  so 
against  the  weight  of  evidence  as  to  call  for  a  reversal. 

All  parties  agree  that  Domas  was  to  have  $15  a  month 
until  the  spring  work  commenced  in  the  field,  and  that  there- 
after he  was  to  receive  $25  a  month.  According  to  the  testi- 
mony of  Domas  he  did  not  agree  to  remain  on  the  farm  until 
after  husking  time,  but  appellant  told  him  he  had  work  for 
him  till  after  husking,  and  he  could  work  if  he  pleased,  till 
after  corn  husking.  Appellant  and  one  other  witness  testify 
there  was  a  positive  and  express  agreement  to  work  until  after 


Second  District — May  Term,  1886.        205 

Griffin  t.  Domas. 

corn  husking;  but  the  weight  of  the  first  is  somewhat  weak- 
ened by  the  fact  his  own  statement  places  him  in  the  improb- 
able position  of  hiring  three  men  to  labor  for  him  until  after 
husking,  when  for  several  months  of  the  time  he  did  not  have* 
work  enough  to  employ  the  time  of  one  hu'ed  man;  and  the 
weight  of  the  second  witness  is  impaired  by  the  character  of 
and  the  circumstances  surrounding  his  testimony.  It  appears 
from  the  record  tliat  appellee  does  not  either  thoroughly 
understand  or  well  and  fluently  speak  the  English  language,  and 
before  his  examination  as  a  witness  was  concluded  it  became 
necessary  to  employ  the  service  of  an  interpreter.  Upon  a 
consideration  of  the  evidence  as  a  whole,  the  jury  may  reason- 
ably have  concluded  there  was  an  honest  misunderstanding 
between  the  parties  and  that  their  minds  never  met  upon  an 
agreed  time  for  the  continuance  of  the  work,  and  have  found 
the  issue  for  appellee  upon  that  ground. 

It  is  urged  by  appellant  that  if  the  special  contract  insisted 
upon  by  him  is  excluded,  then  there  can  be  no  recovery  for 
the  services  performed,  for  the  reason  a  recovery  can  only  be 
had  in  such  case  upon  a  gtuintum  meruit  for  the  value  of  the 
services,  and  that  no  evidence  was  introduced  to  show  what 
the  work  of  appellee  was  reasonably  worth.  It  is  plain  that 
if  the  jury  found  there  was  no  misunderstanding  between  the 
parties,  and  that  the  ti'ansaction  was  as  stated  by  appellee,  then 
the  contract  was  at  will  for  no  stipulated  length  of  time  but 
at  a  stipulated  price  per  month,  and  that  this  stipulated  price 
would  govern  in  the  assessment  of  damages.  If  in  conse- 
quence ot  an  honest  misunderstanding  the  minds  of  the  })arties 
did  not  meet  in  respect  to  the  matter  of  time  of  service,  and 
yet  did  meet  in  respect  to  the  matter  of  the  compensation  to 
be  given,  it  would  seem  this  latter  fact  and  the  price  agreed 
upon  by  the  parties  themselves  should  be  considered  in  the 
assessment. 

In  Pf  und  v.  Zimmerman,  29  LI.  269,  it  was  held  that  where 
a  specific  sum  was  agreed  upon  as  a  rate  of  compensation  for 
services,  no  term  of  service  being  fixed  by  the  contract,  a 
recovery  may  be  had  at  the  rate  agreed  upon  for  the  services 
rendered. 
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lu  the  case  at  bar,  we  think  the  reasonable  value  of  the  ser- 
vices of  appellee  is  sufficiently  shown  by  the  admission  of 
appellant  that  he  paid  his  other  hands  $25  a  month;  that  he 
could  not  get  suitable  men  for  his  work  for  less  than  that;  and 
tliat  appellee  was  a  good  hand  to  work.  The  court  in  its  in- 
structions gave  appellant  the  benefit,  if  any,  of  the  difference 
between  the  reasonable  value  of  the  work  and  the  contract 
price  therefor  by  telling  the  jury  that  if  they  believed  appel- 
lant in  good  faith  thought  the  agreement  was  for  work  till 
after  coni  husking  then  appellee  could  only  recover  what  the 
work  was  reasonably  worth,  not  exceeding  the  contract  price. 

The  claim  of  damages  for  three  and  a  half  davs  absence  of 
appellee,  when  he  went  to  Peru,  we  are  of  opinion,  is  not  esr 
tablished.  The  jury  have  found  that  no  fixed  term  of  service 
was  agreed  upon ;  and  if  such  was  the  case  he  might  lawfully 
quit  work  at  any  time. 

He  afterward  returned  and  went  to  work  again;  no  wages 
were  paid  or  claimed  for  the  days  he  did  not  labor;  some  lit- 
tle time  was  lost  in  planting  the  corn,  but  appellant  did  not 
prove  or  offer  to  prove  there  was  any  ultimate  loss  in  tliat. 

Objections  are  made  to  numerous  rulings  of  the  court  with 
reference  to  the  admissibility  of  testimony.  The  matter  of  the 
manner  of  conducting  the  examination  of  witnesses  must  be 
left  to  a  considerable  degree  to  the  sound  discretion  of  the 
trial  court. 

A  few  of  the  questions  asked  appellee  were  to  some  extent 
leading  and  suggestive,  and  were  probably  allowed  by  the 
court  in  consequence  of  the  limited  knowledge  the  witness 
had  of  the  language  in  which  he  was  testifying.  The  opin- 
ions of  Burlingame,  Hitchcock,  Hurst  and  others  upon  the  » 
hypothetical  case  stated  in  the  question  asked,  were  properly 
excluded  from  the  jury. 

The  matter  involved  was  a  question  of  fact  for  the  jury, 
and  not  a  proper  subject  for  the  opinions  of  experts.  We 
think  appellant  should  have  been  allowed  to  answer  a  number 
of  the  questions  asked  him  by  his  counsel,  and  to  which  ob- 
jections were  sustained  by  the  court ;  however,  no  injury  was 
done;  most  of  the  matters  called  for  by  these  questions  were 
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fully  covered  by  statements  made  by  appellant  on  hiB  direct 
and  cross-examinations,  and  the  otbei*s  were  rendered  imma- 
terial and  of  no  importance  by  the  finding  of  the  jury  upon 
the  principal  issue  in  the  case. 

The  jury  was  fully  and  fairly  instructed  with  reference  to 
the  law  of  the  case.  The  rulings  of  the  court  upon  the  in- 
structions were,  with  a  single  exception,  substantially  correct. 
The  second  instruction  of  the  series  given  at  the  instance  of 
appellee  should  have  been  refused.  It  told  the  jury  that  if 
appellant  paid  appellee  from  time  to  time  such  amounts  to 
apply  on  his  wages,  as  he  requested  or  demanded,  then  they 
were  at  liberty  to  take  such  facts  into  consideration,  together 
with  all  the  other  testimony  in  the  case,  in  determining 
whether  it  was  agreed  and  understood  between  the  parties 
'  that  appellee  was  to  receive  his  wages  monthly. 

This  instruction  is  open  to  criticism  in  that  it  called  special 
attention  to  a  single  fact  or  circumstance  in  proof  that  was 
not  of  a  decisive  character,  and  thereby  gave  it  undue  im- 
portance. 

At  the  same  time,  a  sound  rule  of  the  law  is  involved  in  the 
instruction,  and  serves  as  its  basis ;  where,  as  in  this  case,  the 
terms  of  the  contract  are  in  doubt,  it  is  proper  to  look  in  its 
interpretation  at  the  conduct  of  the  parties  with  reference 
thereto,  and  the  manner  in  which  they  have  ti*eated  the  con- 
tract. Upon  consideration  of  the  whole  matter,  we  are  unable 
to  say  the  giving  of  this  instruction  affords  of  itself  sufficient 
ground  for  reversing  the  judgment 

The  judgment  is  therefore  affirmed. 

Affirmed, 


Chicago  &  Northwestern  Kailway  Company 

V. 

Cornelius  Hart. 

KaUroads — Action  for  Damages  for  killing  Colt —  Res  Adjudicata — 
Evidence — Instructions — Contributory  Negligence — Attorney  Fees —  jfcV 
toppel. 
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1.  A  fact  which  illustrates  by  experiment  the  conditioD  of  the  subject- 
matter  of  the  issue  involved  is  admissible  as  direct  evidence  bearing  npon 
said  issue. 

2.  In  an  action  against  a  railroad  company  to  recover  damages  for  a 
colt  killed  by  one  of  defendant's  trains,  it  is  held:  That  certain  evidence 
of  the  previous  conduct  of  domestic  animals  in  regard  to  a  certain  cattle 
guard,  which  tended  to  prove  a  defective  construction  of  the  wing  fence  on 
one  side  thereof,  was  properly  admitted;  that  the  matter  of  said  fence  was 
not  involved  in  the  former  appeal  to  this  court;  that  the  verdict  of  the 
jury  is  sustained  by  the  evidence;  that  the  plaintiff  does  not  appear  to  have 
been  guilty  of  contributory  negligence;  that  there  was  no  error  in  the 
rulings  of  the  court  below  upon  instructions;  and  that  the  plaintiff  was 
entitled  to  claim  attorney  fees  although  he  introduced  no  evidence  on  that 
point  at  the  former  trials. 

[Opinion  filed  January  10,  1887.] 

Appeal  from  the  Circuit  Court  of  Winnebago  County;  the 
Hon.  J.  V.  Eustace,  Judge,  presiding. 

Mr.  N.  C.  Wakneb,  for  appellant. 

The  principle  of  res  judicata  embraces  not  only  what  was 
actually  determined  in  a  former  case,  but  also  extends  to  any 
other  matter  properly  involved  and  which  might  have  been 
raised  and  determined  in  it.  Rogers  v.  Higgins,  57  111.  244; 
Bailey  v.  Bailey,  115  111.  551. 

The  cross-error  assignment  raised  a  question  affecting  the 
merits,  and  it  must  have  been  considered  and  decided  in  the 
former  appeal,  and  the  cause  being  reversed  npon  errors 
assigned,  and  the  opinion  being  silent  upon  the  point  raised  by 
the  cross-error  by  implication,  was  against  the  point  made  by 
the  assignment  of  cross-error.     Keiser  v.  Cox,  16  111.  App.  631. 

^'  Whether  the  fence  was  sufficient  to  prevent  cattle,  horses, 
sheep  and  hogs  from  getting  onto  the  railroad,  was  properly 
determined  by  an  examination  of  the  fence  itself,  and  not  by 
the  previous  conduct  of  animals  which  had  been  pastured  on 
the  ground  which  it  in  part  enclosed."  C.  <&  A.  Ry.  Co.  v. 
Umphenour,  69  111.  198. 

Mr.  J.  C.  Gabvee,  for  appellee. 
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Baker,  P.  J.  This  suit  was  commenced  before  a  Justice  of 
the  Peace,  and  taken  by  appeal  to  the  Circuit  Court;  and  a 
former  judgment  herein  was  reversed  in  this  courjt.  13  HI. 
App.  186. 

The  object  of  the  litigation  was  to  recover  the  value  of  two 
colts  belonging  to  appellee  claimed  to  have  strayed  upon  the 
right  of  way  and  railroad  ti'ack  of  appellant  through  a  defect- 
ive cattle  guard,  and  to  have  been  killed  by  its  locomotive 
and  cars. 

The  younger  of  the  colts  may  be  considered  as  now  elimi- 
nated from  the  case,  as  the  jury  very  properly  found  that  it 
was  killed  at  a  public  highway  crossing  and  the  railway  com- 
pany not  liable  therrfor.  The  judgment  here  in  question  was 
for  the  older  and  more  valuable  of  the  colts,  $80,  and  for  attor- 
ney fees  at  the  last  trial,  $35. 

Was  the  cattle  guard  on  the  west  side  of  the   public  road 
such  as  the  statute  requires?     Was  it  suitable  and  sufficient  to 
prevent  ordinary  cattle,  horses  and  other  stock  from  getting 
on  the  railroad  track  within  the  inclosed  right  of  way  ?     The 
cattle  guard  in  question  was  on  level  ground,  was  constructed 
in  1878  or  1879,  and  the  guard  and  fences  leading  up  to  the 
end  of  it,  had  not  been  changed  since  it  was  first  built.     The 
wing  fence  on  the  north  end  flared  back  from  the  pit  of  the 
cattle  guard,  the  part  of  the  fence  being  some  three  feet  from 
the  edge  of  the  pit  and  the  lower  board  of  the  fence  coming 
np  to  such  edgCf  the  end  of  the  next  board  being  back  from 
the  edge  five  or  six  inches,  the  board  above  that  back  five  or 
six  inches  more,  and  so  on  up  to  the  upper  board,  which  came 
no  further  than   the   post;  in   other   word^,  the  end-  of  the 
boards  slanted  up  and  back  from   the  edge  of  the  pit  to  the 
top  of  the  fence  post.     The  fault  of  the  cattle  guard,  if  any, 
was  that  on  account  of  the  slope  of  the   wing  fence,  and  the 
?h>rtnes8  of  the  pit  from  north  to  south,  when  considered  in 
onneciion  with  the  top  of  the  wing  fence  at  the  post,  ordi- 
nary horses  and  cattle  could  readily  step  over  this  fence  upon 
the  right  of  way  of  the  company. 
It  was  a  matter  of  contention  at  the  trial,  whether  from  such 

construction  of  the  cattle  guard  and  its  wings,  domestic  ani- 
Vou  xxu  u 
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mals  could  so  do.  The  court,  over  the  objections  of  appellant, 
permitted  appellee  to  prove  by  a  witness  who  lived  in  the 
neighborhood,  the  previous  conduct  of  such  animals  with  ref- 
erence to  that  cattle  guard,  and  that  he  had  repeatedly  seen 
90WS,  heifers,  steers  and  horses  pass  over  the  fence  by  making 
one  step  and  going  right  in,  and  had  seen  a  boy  ride  a  horse 
across  the  fence.  Great  complaint  is  made  of  the  admission 
of  this  testimony;  it  is  claimed  that  the  matter  is  res  judi/Mia 
in  respect  to  this  litigation,  and  also  that  the  testimony  itself 
is  clearly  collateral  and  incompetent. 

This  evidence  was  not  in  the  record  when  the  case  was  in 
this  court  beforcj  it  having  been  ruled  out  by  the  court  below. 

It  may  be  true  that  such  action  of  the  court  was  then  assigned 
as  cross-error,  but,  if  so,  this  court  failed  to  pass  upon  it  and 
the  matter  has  never  been  here  considered  until  now. 

We  think  the  ruling  of  the  court  upon  this  last  trial  was 
right,  and  that  this  evidence  was  admissible  and  not  subject  to 
the  objection  that  it  introduced  collateral  issues.  A  fact  that 
illustrates,  by  experiment,  the  condition  of  the  subject-matter 
of  the  issue  in  controversy  is  not  collateral  to  that  issue,  but 
is  direct  evidence  bearing  upon  it.  Kent  v.  Lincoln,  32  Vt 
591 ;  Walker  v.  Westfield,  39  Vt.  246 ;  City  of  Aurora  v. 
Brown,  12  III.  App.  122.  In  City  of  Chicago  v.  Powers,  42 
III.  169,  evidence  of  this  character  was  held  proper,  but  its 
competency  was,  in  its  opinion,  placed  only  upon  the  ground 
of  affording  proof  of  notice  of  defects.  Wallace  v.  Wren, 
32  111.  146,  was  for  a  breach  of  warranty  of  soundness  in  the 
sale  of  a  horse,  and  it  was  decided  that  the  circumstance  that 
a  mule  which  had  worked  with  the  horse  in  issue  got  the 
glanders  and  died  therefrom,  was  comi^etent  testimony  to 
prove  such  horse  had  the  glanders. 

Proof  of  the  previous  conduct  of  domestic  animals  in  regard 
to  that  cattle  guard  being  admitted,  it  would  seem  the  jury 
had  ample  evidence  from  which  to  find  the  cattle  guard  was 
entirely  inadequate  in  its  construction,  and  not  a  substantia] 
compliance  with  the  requirements  of  the  law. 

Did  the  older  and  larger  of  the  two  colts  pass  over  this 
defective  cattle  guard  and  wing  fence,  and  of  its  own  accord  1 
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and,  was  it  within  the  inclosed  right  of  way  when  struck  and 
killed?  The  jury,  by  their  verdict,  answered  both  of  these 
questions  in  the  affirmative,  and  with  their  answers  we  have 
no  fault  to  iind. 

The  evidence  excluded  the  idea  that  the  colt  could  reason- 
ably be  presumed  to  have  got  on  the  right  of  way  of  its  own 
accord,  otherwise  than  by  stepping  over  the  wing  fence.  The 
claim  it  was  caught  on  the  public  highway  in  the  pilot  of  the 
engine  attached  to  the  fast  passenger  train  going  west  at  eight 
o'clock,  p.  M.,  and  carried  west  of  the  cattle  guard  and  there 
thrown  off,  is  not  su  pported  by  the  testimony.  As  late  as  after 
six  o'clock  in  the  evening  the  two  colts  were  in  the  inclosed 
pastui'e  of  appellee,  a  mile  and  a  half  from  the  highway  cross- 
ing, and  were  then  fed  by  him;  and  it  is  not  probable  they 
got  out  before  the  expiration  of  some  length  of  time  after 
ttieir  feed  was  given  them.  The  engineer  and  fireman  of  the 
train  in  question  both  testified  that  they  had  no  knowledge  of 
their  engine  coming  in  contact  with  any  live  stock  or  animals 
at  that  highway  crossing  on  that  evening.  It  is  also  highly 
improbable  the  colt  could  have  been  so  struck,  carried  on  the 
pilot,  and  then  thrown  off  without  being  seriously  injured  and 
disabled.  Nor  is  there  any  evidence  tending  to  prove  the 
colt  jumped  the  guard  through  the  impulse  of  fright  caused 
by  said  passenger  train ;  and  the  engineer  and  fireman  also 
stated  in  their  testimony  that  they  had  no  recollection  of  see- 
ing any  animals  on  or  near  the  track  on  that  run.  That  the 
larger  colt  was  on  the  right  of  way  west  gf  the  public  road 
when  struck  and  killed  was  abundantly  shown.  Mack,  brake- 
man  on  the  10:25  train  going  east,  testified  he  saw  two  colts,  the 
larger  one  being  west  of  the  west  cattle  guard,  and  the  other  on 
the  highway ;  that  the  former  crossed  over  the  railroad  track 
from  left  to  right,  in  front  of  the  engine,  and  that  he  could 
not  swear  whether  it  came  in  contact  with  the  locomotive  or 
not.  The  presence  of  the  colt  on  the  west  side  of  the  right 
of  way  was  further  indicated  by  the  presence  there  of  fresh 
horse  manure  and  blood  on  the  track,  and  of  two  places  in  the 
grass  where  a  horse  had  evidently  been  lying  down.  The 
blood  that  was  found  is  easily  and  reasonably  accounted  for 
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upon  the  hypothesis  it  was  slightly  hurt  by  the  10:25  freight 
train,  as  intimated  by  the  brakenian. 

It  is  conceded  on  all  sides  that  both  colts  were  struck  and 
killed  by  the  2  a.m.  passenger  train  going  east  The  engineer 
on  that  ti*ain  thought  both  were  on  the  road  crossing,  but 
.:i  would  not  swear  positively  to  that  effect.  He  stated,  how- 
ever, that  one  was  lying  down  and  the  other  standing  up.  The 
iireman  placed  the  colt  that  was  standing  up,  on  the  highway 
crossing;  and  the  one  that  was  lying  down,  he  placed  west  of  the 
crossing  and  from  four  to  six  feet  from  the  west  cattle  guard. 

We  see  no  sufficient  ground  for  saying  appellee  was  guilty 
of  contributory  negligence.  The  colts  were  kept  by  him  in  a 
pasture  suiTOunded  in  part  by  a  barbed  wire  fence,  and  in  part 
by  a  fence  four  boards  high  which  was  in  pretty  good  condi- 
tion, and  which  appeared  to  be  all  right  that  evening.  The 
next  morning  a  board  was  found  to  be  off  in  one  place. 

The  objections  made  to  the  instruction  given  at  the  instance 
of  appellee  are  not  tenable,  as  applied  to  tlie  facts  of  this 
case;  it  merely  stated  the  statutory  requirement  and  liability 
with  reference  to  cattle  guards. 

The  instructions  numbered  8,  9, 10,  11  and  12,  asked  by 
appellant,  were  properly  refused ;  some  of  them  usurped  the 
province  of  the  jury,  and  virtually  took  the  case  away  from 
them.  Some  of  them  were  argumentative,  and  laid  undue 
stress  upon  inconclusive  circumstances;  and  still  others  were 
in  direct  conflict  with  the  views  of  the  law  expressed  in  this 
opinion.  The  seven  instructions  that  were  given  on  behalf  of 
appellant  fully  informed  the  jury  as  to  the  law  of  the  case. 
Appellee  was  not  precluded  from  claiming  attorney  fees 
on  the  last  trial  from  the  fact  that  on  the  former  trials  he 
introduced  no  evidence  of  the  value  of  such  services.  The 
evidence  in  the  record  was  confined  to  the  pending  trial.  Tlie 
statute  of  May  29, 1879,  expressly  provides  for  the  recovery,  in 
such  case  as  this,  of  "  reasonable  attorney's  fees  in  any  court 
wherein  suit  is  brought,  or  to  which  the  same  may  be  appealed." 
The  suit  was  appealed  to  the  Circuit  Court  by  appellant,  and 
was  being  tried  there  for  a  second  time  at  its  own  instance. 

We  find  no  error  in  the  record,  and  the  judgment  is  afiSrmed. 

Affirmed. 


\ 
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V. 

Isaac  Kurtz,  Jr.,  and  Isaac  Kurtz,  Sr. 

22   218 

Attachment — Fraudulent  Conveyance  within  Two  Years — Fraud  in  Fact      ^^*   ^ 

— Construction^Executory  Trust  as  Consideration  for  Conveyance — Pos- 
session as  Notice — Instructions — Evidence — Practice, 

1.  In  an  attachment  proceeding  in  aid,  the  principal  suit  being  on  cer- 
tain promissory  notes  executed  by  the  defendants,  the  son  as  maker  and  the 
father  as  surety,  it  is  held:  That  a  conveyance  by  the  father  to  a  daughter 
and  her  husband  was  not  fraudulent  in  fact;  that  the  father  did  not  know 
at  the  time  that  his  son  was  financially  embarrassed;  that  said  conveyance 
was  properly  made  to  carry  out  the  expressed  wish  of  his  deceased  wife,  and 
an  understanding  with  the  heirs  in  consideration  of  which  they  had  con- 
veyed the  legal  title  to  him,  although  said  wish  and  understanding  because 
resting  in  parol  were  not  enforceable  by  legal  process;  that  the  consideration, 
which  included  the  payment  of  certain  sums  to  other  heirs,  was  amply  suffi- 
cient; that  the  trust,  tliough  void  and  ineflPective  under  the  Statute  of 
Frauds,  supports  the  transaction  as  an  executed  contract;  that  it  is  not  an  ob- 
jection that  the  conveyance  included  the  grantor's  life  estate,  the  sale  of  said 
estate  being  for  its  full  value,  and  the  proceeds  being  within  the  reach  of 
creditors;  that  the  facts  do  not  constitute  coastructive  fraud;  that  it  is  im- 
material that  the  conveyance  was  to  the  daughter  and  her  husband  jointly; 
that  her  joinder  in  the  former  conveyance  to  the  father  does  not  affect  her 
equitable  title,  the  possession  of  herself  and  husband  being  notice  of  such 
title;  that  the  making  of  one  of  the  notes  by  the  grantees  payable  to  the 
wife  of  the  junior  defendant  herein,  was  probably  improper;  and  that  the 
rulings  of  the  trial  court  upon  the  instructions  and  the  admissibility  of 
evidence  were  substantially  correct,  except  in  one  particular  which  worked  no 
injury  to  the  appellant. 

2,  While  fraud  must  generally  be  shown  by  circumstantial  evidence,  it  is 
unsafe  to  infer  it  from  slight  and  inconclusive  circumstances. 

3-  When  the  owner  of  land  conveys  it  without  consideration  to  be  held 
in  trusl ,  and  remains  in  possession,  his  possession  is  notice  of  his  equitable 
title. 

4.  It  seems  that  the  words  **  fraudulently  conveyed  or  assigned  his  effects 
or  a  part  thereof/*  in  Sec.  1  of  the  Attachment  Act,  include  cases  of  actual 
fraud  only. 

[Opinion  filed  January  10,  1887.] 
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Appeal  from  the  Circuit  Court  of  Bureau  County;  the 
Hon.  Geobob  W.  Stipp,  Judge,  presiding. 

Messrs.  Eckels  &  Kyle  and  Hendeeson  &  Tbimble,  for 
appellant. 

Tlie  general  rule  is  that  a  voluntary  conveyance  as  against 
existing  creditors,  is  fraudulent  in  law  and  void.  The  true 
rule,  by  which  the  fraudulency  or  fairness  of  a  voluntary  con- 
veyance is  to  be  ascertained,  is  founded  on  the  pecuniary  abil- 
ity of  the  grantor  to  make  the  donation  without  the  least  haz- 
ard to  his  creditors,  or  in  any  material  degree  lessening  their 
then  i)ro8[)ect8  of  payment.  And  because  every  man  must  be 
just  before  he  is  generous,  it  is  not  essential  that  fraudulent  in- 
tent should  be  shown;  although  in  this  case  it  has  been  most 
conclusively  shown.  Emerson  v.  Berais,  69  111.  637;  Nesbitt 
V.  Digby,  13  III.  387;  Phelps  v.  Curtis,  80  III.  109,  113;  Jaf- 
fers  v.  Aneals,  91  111.  487,  492;  Gould  v.  Steinburg,  84  III. 
170. 

As  against  his  creditors  a  debtor  can  not  convey  all  his 
property  to  another,  reserving  his  own  future  support,  or  an 
annuity,  out  of  it  as  a  part  of  the  consideration  for  such  con- 
veyance. Such  a  conveyance  is  fraudulent  in  law  as  to  cred- 
itors because  the  law  does  not  allow  any  form  of  contract  or 
mode  of  disposing  of  property  whereby  the  vendor  secures 
to  himself,  to  the  exclusion  of  his  creditors,  the  use  of  the 
same,  or  the  use  of  his  interest  therein,  beyond  the  specified 
exemptions  of  the  statute.  Annis  v.  Bonar,  86  111.  128; 
Robinson  v.  Stewart,  10  N.  T.  195;  Goodrich  v.  Down,  6 
Hill,  438;  Jackson  v.  Parker,  9  Cow.  846;  Stevens  v.  Dill- 
man,  86  111.  233;  Jones  v.  King,  86  111.  226;  Moore  v.  WoodJ 
100  m.  146;  Lawson  v.  Funk,  108  HI.  602,  607. 

Where  a  sale  is  made  by  a  failing  debtor,  and  it  appears 
from  the  transaction  that  it  was  designed  that  the  vendor 
should  retain  a  secret  use  in  the  property,  or  have  an  annual 
income  out  of  it,  it  must  be  condemned  as  fraudulent  and  void 
as  to  creditors.  Power  v.  Alston,  93  Ilk  597;  Bell  v.  Devore, 
96  111.  217;  Jones  v.  King,  86  III.  225;  Lawson  v.  Funk,  108 
111.  502,  507. 
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Messi*s.  Kendall  &  Lovbjoy,  for  appellees. 
It  was  not  fraudulent  for  Isaac  Kurtz,  Sr.,  for  the   purpose 
of  can-ying  out  the  wish  of  his  deceased  wife  and  the  under- 
standing upon  which  the  legal  title  was  conveyed  to  him,  and 
before  the  levy  of  the  attachment,  to  convey  the  interest   of 
the  cliildren  of  Mrs.  Lochman  and  her  husband,  with  her  eon- 
sent,  in  consideration  of  Lochman  paying  §2,000  after  the  death 
of  said  Kurtz.     Van  Dorn  v.  Leeper,  95  111.  35;  Seeders  v. 
Allen,  98  III.  468;  Phillips   v.  North,  77   III.  243;  Tomlinson 
V.  Matthews,  98   111.   178.     It  was  not  fraudulent  for   Isaac 
Kurtz,  Sr.,  to  sell  and  convey  in  good  faith  his  li  e  estate   to 
Mr.  and  Mrs.  Lochman  for  a  fair  and  reasonable   price,  pay- 
able annually,  and  the  jury   found  that   ho  did   convey  it   in 
good  faith  and  for  a  fair  and  reasonable  price.     Waddam  v. 
Humphrej^  22   III.  661;  Union  Bank  v.  Toomer,  2  Hill,  Ch. 
27.     Mrs  Lochman  after  she  signed  the  deed  to   lier   father 
remained  in  possession  of  the  land,  claiming  it  under  the  agree- 
ment of  her  father  to  convey  to   her^   and   after  June,  1884, 
she  and  her  husband  were   claiming  under  his  agreement   to 
convey  his    life   estate.     Their  possession  was  notice  of  all 
their  rights.     Ford  v.  Marcall,  107   111.  136,  140;  Tillotson  v. 
Mitchell,  111  111.  518,  525;  Coari   v.  Olsen,  91   HI.   273,  280. 
It  was  the  province  of  the  jury  to    determine  whether  or 
not  Isaac  Kurtz,  Sr.,  fraudulently  conveyed  the  eighty  acres  to 
Mr.  and  Mrs.  Lochman  so  as  to  hinder  or  delay  his  creditors; 
and  their  finding  should  be  sustained  by   this  court.     Papi- 
neau  v.  Belgarde,  81  111.  61;  Connelly  v.  People,  81  111.  379; 
C.  &  N.  W.  E.  R  V.  Eyan,  70  111.  211.     To  sustain  an  attachment 
a  fraudulent  intent  must  be  shown  to  exist  in  making   the 
conveyance.     It  is  not  enough  to  merely  show  that  the  eflfect 
of  the  conveyance  was  to  hinder  and  delay  creditors.     Shove 
V.  Farwell,  9  HI.  App.  256,  261. 

Baxeb,  p.  J.  The  First  National  Bank  of  Princeton, 
appellant  herein,  brought  suit  on  the  19th  day  of  February, 
1885,  in  the  Bureau  Circuit  Court,  against  Isaac  Kurtz,  Jr., 
and  Isaac  Kurtz,  Sr.,  upon  two  promissory  notes,  one  for 
$800,  and  the  other  for  f  1,500,   executed   by    Isaac   Kurtz, 
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Jr.,  as  principal,  and  leaac  Kurtz  Sr.,  as  security,  and  the 
summons  was  served  npon  them  on  the  27th  day  of  February, 
1885.  An  affidavit  was  filed  in  the  court,  on  this  last  men- 
tioned date  stating  that  the  defendants  and  each  of  them  had 
within  two  years  next  preceding  the  filing  of  the  affidavit, 
fraudulently  conveyed  or  assigned  their  effects  or  a  psirt 
thereof  so  as  to  hinder  and  delay  creditors;  and  thereupon  an 
attachment  writ  in  aid  of  the  suit  at  law  was  issued  and  levied 
upon  the  W.  i  N.  W.  i  Sec.  3,  T.  17  K,  R.  8,  E.  of  4th  Prin- 
cipal Meridian,  in  Bureau  County,  Illinois,  as  the  property  of 
said  Isaac  Kurtz,  Sr.,  and  served  upon  Thomas  Locliman  and 
Deborah  W.  Lochman  as  garnishees.  Isaac  Kurtz,  Sr.,  inter- 
posed a  plea  traversing  the  facts  stated  in  the  affidavit  upon 
which  the  attachment,  as  against  him,  issued;  and  a  jury  trial 
resulted  in  a  verdict  and  judgment  in  favor  of  ap]^ellant 
and  against  both  defendants  for  $2,480.80  and  pro]  er  costs, 
in  the  principal  suit,  and  in  a  verdict  in  favor  of  Isaac  Kurtz, 
Sr.,  upon  the  issue  formed  in  the  attachment  proceeding  in 
aid,  followed  by  a  judgment  that  the  attachment  be  quashed 
and  that  appellant  j)ay  the  costs  thereof. 

Rachel  Kurtz,  wife  of  Isaac  Kurtz,  Sr.,  died  in  1869,  seized 
of  the  eighty  acres  of  land  attached  in  this  case,  and 
leaving  as  her  heirs  at  law  her  children,  Davis  B.  Kurtz, 
Edward  T.  Kurtz,  Frances  McMeen,  Deborah  W.  Kurtz,  (now 
Lochman)  and  Isaac  Kurtz,  Jr.  She  had  executed  no  deed  to 
the  land,  and  had  signed  no  declaration  of  trust  in  writing 
with  reference  thereto;  and  she  made  no  will. 

She  did,  however,  on  divers  occasions,  boLh  long  before 
and  shortly  preceding  her  death,  state  that  she  wanted  her 
daughter  Deborah  W.  Kurtz  to  have  the  north  forty  acres, upon 
which  the  dwelling  house  was  situated;  and  also  wanted  her 
to  have  the  south  forty  acres  upon  her  paying  $1,000  to  her 
other  daughter,  Frances  McMcen,  and  $1,000  to  Isaac  Kurtz, 
Jr.;  and  wanted  her  husband  to  have  a  life  estate  in  the  land. 
Said  Deborah  W.  was  the  youngest  daughter  and  the  on^y 
child  unmarried  and  living  at  home  with  the  parents;  and 
the  other  children  had  received  $1,000  each  from  the  father, 
while  she  had  received  nothing.     After  the  death  of  Rachel, 
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his  wife,  Isaac  Kurtz,  Sr.,  who  was  ignorant  the  law  cast  upon 
him  a  life  estate  in  the  premises,  was  anxious  to  procure  from 
the  heirs  a  conveyance  of  the  land  and  proposed  they  should 
execute  to  him  a  quit-claim  deed  therefor;  this,  several  of  them 
at  lirst  declined  doing,  on  the  ground  it  was  not  in  accord- 
ance with  the  declared  intention  of  tlieir  mother  with  ref- 
erence to  the  disposition  of  tlie  land;  but  upon  the  promise 
of  the  father  that  he  would  make  provision  for  Deborah  W. 
and  would  give  her  the  forty  acres  the  buildings  were  on, 
and  the  other  forty  acres  on  her  paying  the  $2,000,  they 
all  joined  in  a  quit-claim  deed  to  him  bearing  date  April  6, 
1870.  The  nominal  consideration  of  one  dollar  was  stated  in 
this  deed,  and  no  consideration  was  paid  or  given  therefor  t  > 
an}'  of  the  children,  except  as  arises  out  of  the  circumstances 
and  promise  above  mentioned. 

After  the  decease  of  her  mother,  said  Deborah  W.  contin- 
ued to  live  upon  the  premises  with  her  father  until  her  mar- 
riage with  Thomas  Lochman,  in  August,  1870;  after  that  she 
and  her  husband  lived  there  with  her  father  until  the  second 
marriage  of  Isaac  Kurtz,  Sr.,  in  1875,  when  said  Kurtz  and 
his  second  wife  went  to  live  in  a  house  on  a  lot  owned  by  liim, 
at  Walnut,  in  Bureau  County,  and  Thomas  and  Deborah  Loch- 
man remained  on  the  farm,  paying  rent  therefor. 

In  June,  1884,  an  an^angement  was  made  between  Isaac 
Kurtz,  Sr.,  and  Lochman  and  wife,  whereby  the  former  was 
to  convey  to  them  the  land,  and  they  were  to  execute  three 
notes,  one  to  Isaac  Kurtz,  Jr.,  for  $1,000,  payable  at  the  death 
of  Isaac  Kurtz,  Sr.;  one  for  $1,000  to  Frances  McMeen,  pay. 
able  at  the  same  time,  and  one  of  $300,  payable  annually  to 
Isaac  Kurtz,  Sr.,  as  long  as  he  should  live,  for  his  life  estate  in 
the  land. 

Thomas  Lochman  and  his  father-in-law  at  once  went  to 
Princeton  for  the  purpose  of  getting  a  lawyer  to  prepare  the 
deed  and  papers,  but  the  attorney  told  Kurtz,  Sr.,  who  was 
then  over  eighty-five  years  of  age,  that  he  was  getting  old 
and  it  was  best  to  keep  his  farm  in  his  own  name.  Thereupon 
the  deed  was  not  made,  but  on  their  way  home  Kurtz  told 
Lochman  to  go  on  with  the  "improvements,"  and  that  he 
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would  make  the  deed.  After  that  said  Lochman  built  a  barn 
and  put  fencing  on  the  land,  at  a  cost  of  some  $500,  and 
August  4,  1884,  insured  the  house,  barn,  etc.,  in  his  own  name, 
for  $3,000,  and  also  paid  the  taxes  of  1 884  on  the  land. 

Afterward,  Isaac  Kurtz,  Sr.,  executed  a  deed  to  Thomas 
Lochman  and  Deborah  W.  Lochman  for  this  real  estate,  which 
bore  date  February  i*,  1885,  was  acknowledged  on  the  11th, 
delivered  on  the  12th,  and  filed  for  record  on  the  13th  of  the 
same  month  of  February. 

Upon  delivery  of  the  conveyance,  a  note  for  $1,000,  pay- 
able at  the  death  of  Isaac  Kurtz,  Sr.,  was  executed  and  deliv- 
ered to  Mrs.  McMeen,  a  like  note  to  Mary  Kurtz,  wife  of 
Isaac  Kurtz,  Jr.,  and  a  joint  contract  of  the  grantees  in  the 
deed  for  the  payment  to  Isaac  Kurtz,  Sr.,  of  $150,  semi- 
annually, first  payment  to  be  made  June  Ist,  after  date,  sec- 
ond payment  January  1st,  after  date,  and  so  to  continue  in 
payments  of  $150  each  successive  June  and  January,  so  long 
as  he  should  live ;   the  obligation  to  cease  at  his  de^th. 

Isaac  Kurtz,  Jr.,  was  a  member  of  the  firm  of  Kurtz  & 
Wilson,  and  on  the  16th  day  of  February,  1885,  and  for  some 
time  prior  thereto,  both  he  and  the  firm  were  hopelessly 
insolvent,  and  on  the  last  mentioned  date  the  firm  made  an 
assignment  for  the  benefit  of  creditors.  His  father  was  secur- 
ity for  him,  not  only  upon  the  indebtedness  involved  in  this 
suit,  but  upon  notes  to  other  parties  for  very  considerable 
amounts.  The  testimony  makes  it  probable  that  the  father 
and  son  saw  each  other  almost  or  quite  everyday;  but  the- 
father  testified  the  son  never  told  him  anj'thing  with  refer- 
ence to  his  business,  and  that  he  did  not  know  he  was  in  fail- 
ing circumstances  when  he  made  the  deed ;  that  it  was  his 
habit  to  loan  him  money  when  he  asked  for  it,  and  to  sign 
notes  and  papers  when  requested  by  him  without  looking  at 
or  a&king  about  them,  and  that  the  son  was  indebted  to  him 
five  or  six  hundred  dollars. 

There  are  numerous  other  facts  and  circumstances  in  proof, 
both  upon  the  one  side  and  the  other,  bearing  more  or  less 
directly  upon  the  merits  of  this  controversy;  but  in  the  view 
we  take  of  the  case,  it  is  deemed  unnecessary  now  to  specify 
them. 
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It  id  manifest  that  neither  the  declarations  of  Kachel  Kurtz 
made  while  she  was  the  owner  of  the  land,  nor  the  promisee 
made  bj  Isaac  Kurtz,  Sr.,  to  the  heirs  at  the  time  they 
executed  the  qnit-claim  deed  to  him  and  thereby  vested  him 
with  title,  could  have  the  effect  to  create  a  trust  for  the  benefit 
of  Deborah  W.  Lochman  that  could  be  enforced  in  the  courts, 
and  for  tlie  simple  reason  that  neither  such  declarations  nor 
promises  were  witnessed  by  any  writing  signed  by  the  party 
competent  to  declare  such  trust;  and  to  otherwise  hold  would 
be  in  contravention  of  the  provisions  of  the  Statute  of  Frauds. 
This  is  not  the  question  that  arises  upon  this  record,  but  it 
may  be  advisable  hereafter  to  refer  to  some  matters  and  de- 
ductions incident  to  the  doctrine  announced. 

The  principal  claims  made  by  appellant  are: 

Firsts  That  Isaac  Kurtz,  Sr.,  in  making  the  deed  dated  Feb- 
ruary 9,  1885,  to  the  Lochmans,  was  guilty  of  actual  fraud; 

Second^  That  the  nature  of  the  transaction  was  such  as  to 
make  the  execution  of  the  deed  a  constructive  fraud ;  and. 

Thirds  That  a  conveyance  of  property  which  is  only  con- 
structively fraudulent,  that  is,  fraudulent  as  mere  inference  of 
law  and  without  regard  to  the  actual  motives  or  intention  of 
the  party  making  such  conveyance,  is  sufficient  to  sustain  an 
attachment  under  the  sixth  specification  of  section  one  of  the 
Attachment  Act. 

The  jury  found  against  appellant  on  the  attachment  issue, 
and  must  necessarily  have  found  that  the  elder  Kurtz  was  not 
guilty  of  fraud  in  fact  and  had  no  corrupt  motive  or  fraudu- 
lent intent  when  he  made  the  deed.  We  think  the  decided 
weight  uf  the  evidence  supports  their  verdict  in  this  respect. 
We  are  satisfied,  after  a  careful  examination  of  the  testimony, 
that  he  did  not  know,  at  the  time  he  executed  the  conveyance, 
that  his  son  was  financially  embarrassed  or  about  to  fail;  and 
that  the  motives  that  influenced  him  were  a  desire  on  his  part 
to  carry  out  the  frequently  expressed  wishes  of  his  deceased 
wife,  redeem  the  promises  he  made  to  his  children  when  they 
made  the  quit-claim  deed  to  him,  and  perform  the  contract  he 
had  made  with  the  Lochmans  in  the  preceding  June. 

It  will  be  noted  tliat  he  was  at  the  time  in  feeble  health,  and 
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very  old.  While  fraud  can  seldom  ba  proven  by  direct  testi- 
mony and  must  generally  be  shown  by  circumstantial  evidence, 
yet  it  is  not  safe  to  infer  fraud  from  a  few  slight  and  wholly 
inconclusive  circumstances.  The  fact  of  the  relation  of  the 
several  parties  is  a  circumstance  to  be  regarded,  but  if  uncon- 
nected with  other  facts,  it  is  of  little  importance.  The  near- 
ness in  point  of  time  of  the  date  of  the  execution  of  the  deed, 
to  the  dates  on  which  the  insolventson  made  his  several  conv^ey- 
ances  and  the  assignment,  is  also  suspicious,  but  then  the  clear 
preponderance  of  the  evidence  is  to  the  effect  the  father  did 
not  know  these  several  instruments  were  either  made  or  con- 
templated. It  is  true,  one  of  the  thousand-dollar  notes  was 
made  payable  to  the  wife  of  the  son,  instead  of  to  the  son 
himself,  but  then  the  evidence  shows  this  was  done  by  Ross 
without  the  knowledge  or  consent  of  the  old  man  and  in  dis- 
regard of  the  instructions  he  had  given;  that  the  senior  Kurtz, 
being  sick  and  infirm,  employed  Ross  to  deliver  the  deed  and 
write  up  the  notes  and  get  the  signatures  of  the  Lochmans 
thereto,  and  it  will  not  do  in  this  inquiry,  in  respect  to  the 
existence  or  non-existence  of  an  actual  fraudulent  intent  in  the 
mind  of  said  Kurtz,  to  say  Koss  was  his  agent  in  the  matter 
and  that  the  knowledge  of  Ross  was  his  knowledge.  Inade- 
quate consideration  is  a  badge  of  fraud;  but  we  think  the  con- 
sideration for  the  conveyance  of  the  property  was  amply 
suflScient,  and  especially  so  from  the  standpoint  occupied  by 
Kurtz,  Sr.,  and  that  is  the  point  of  view  from  which  this  mat- 
ter should  be  regarded.  The  trust  reposed  in  him  by  the 
heiirs  of  his  dead  wife,  and  predicated  upon  his  express  prom- 
ises to  make  the  deed,  was  not  enforceable  through  judicial 
proceedings,  but  nevei^theless  was  binding  upon  his  conscience ; 
and  from  his  standpoint,  he  was  invested  with  the  absolute 
title  to  the  land,  yet  he  was  equitably  and  really  the  owner  of 
only  a  life  estate  therein,  and  his  daughter  Deborah  was  the 
equitable  and  real  owner  of  the  reversion,  but  charged  with 
the  payment  at  his  death  of  $2,000  to  some  of  the  other  heirs 
of  his  deceased  wife;  and  moreover  there  was  in  his  mind  the 
contract  of  June  with  the  Lochmans  and  the  $500  they  had 
expended  for  improvements  and  repairs. 
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But,  it  is  urged,  the  conveyance  included  his  life  estate,  and 
that  was  undoubtedly  his  own  property,  and  was  subject  to  the 
payment  of  his  debts.  It  may  be  answered  that  he  sold  it, 
and  for  its  full  value;  the  fair  rental  value  of  the  farm  is 
shown  by  the  evidence  to  be  $300  a  year,  and  no  witness 
places  it  higher  than  $4  an  acre,  which  would  be  $320  a  year, 
and  then,  by  the  terms  of  his  contract  he  is  paid  semi-annually 
instead  of  annually.  Already  $600  has  become  due  to  him 
by  the  terms  of  his  contract,  and  by  the  Northampton  life 
tables  the  gross  value  of  his  life  estate  at  the  time  the  deed 
was  made  was  only  $679.80.  The  contract  of  Thomas  and 
Deborah  Lochman  is  a  valid  obligation,  but  it  is  not  a  promis- 
sory note  or  other  negotiable  instrument,  and  it  is  readily 
within  the  reach  of  creditora  by  process  of  garnishment,  and, 
we  may  add,  the  Loch  mans  were,  as  a  matter  of  fact,  actually 
garnished  in  this  cause  and  before  any  payment  was  made. 

We  do  not  understand  that  it  is  fraudulent  in  a  debtor  to 
sell  his  property  for  full  value  and  place  that  value  in  such 
condition  as  that  his  creditors  may  readily  avail  themselves 
of  it. 

Was  there  constructive  fraud,  or  in  other  words,  was  the 
transaction  a  fraud  ^^  se^  as  a  conclusion  of  law  and  regardless 
of  motive?  We  think  it  was  not  The  supposed  trusts  were 
not  fraudulent  and  vicious  in  and  of  themselves.  It  was  just 
and  right  that  the  estate  of  Kachel  Kurtz  should  be  a])plied  to 
the  use  and  benefit  of  those  she  desired  should  have  it,  and  it 
was  equitable  that  Isaac  Kurtz,  Sr.,  should  redeem  the  pledge 
he  made  when  he  received  the  legal  title  from  the  heirs  with- 
out paying  any  consideration  therefor,  and  gave  them  an  assur- 
ance the  land  should  be  conveyed  to  Deborah  W.,  charged 
with  the  $2,000. 

True,  this  trust  was  void  and  ineflfective  under  the  Statute  of 
Frauds  and  not  enforceable  by  legal  process,  but  such  was  the 
case  merely  for  the  reason  the  character  of  proof  required  by 
the  statute  to  establish  it  could  not  be  produced.  Though  void 
as  an  executory  trust,  yet  when  the  deed  was  afterward  made 
and  delivered,  the  transaction  became  effective  as  an  executed 
contract     In  equity  and  good  conscience  the  claim  of  Mrs. 
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Lochman  was  as  meritorious  as  that  of  appellant:  neitlier  it 
nor  any  other  creditor  had  a  judgment  or  other  lien  upon  the 
land,  and  in  the  absence  of  any  actnal  fraud,  no  reason  is  per- 
ceived why  she  might  not  get  the  legal  title  in  advance  of 
creditors.  Van  Dorn  v.  Leeper,  95  LI.  35;  Seeders  v.  Allen, 
98  111.  468.  In  Hovey  v.  Holcomb,  11  III.  660,  it  was  held,  if 
one  honestly  conveys  property  by  an  absolute  deed  to  another, 
believing  that  it  will  be  reconveyed  or  transferred  as  the  first 
grantor  may  direct  without  intending  to  injure  his  creditors 
by  conveyance,  and  where  they  would  not  be  injured  if  the 
real  purposes  of  the  grantor  should  be  carried  out,  as  intended 
by  him,  such  conveyance  is  not  fraudulent  as  to  creditors. 

This  case  does  not  fall  within  the  rule  that  was  enforced  in 
Moore  v.  Wood,  100  111.  451 ;  Lawson  v.  Funk,  108  111.  502, 
and  similar  cases  cited  by  appellant.  In  those  cases  there  was 
an  agreement  on  the  part  of  the  grantee  to  support  or  main- 
tain the  grantor,  or  the  real  estate  was  to  be  held  wholly  or 
in  part  in  secret  trust  for  the  gi-antor.  In  this  case  the  only 
real,  beneficial  and  equitable  interest  the  grantor  had  in  the 
land  was  his  life  estate,  and  this  he  sold  for  its  full  value  and 
retained  that  value  within  reach  of  his  creditors;  there  was  no 
trust  retained  in  the  premises  conveyed,  and  the  debtor  had 
the  beneficial  enjoyment  of  no  valuable  right  or  property  that 
could  not  be  appropriated  by  thdse  to  whom  he  was  indebted. 

It  is  urged  that  as  Deborah  W.  Lochman  joined  in  the 
execution  of  the  quit-claim  deed  which  invested  her  fatlier  with 
title,  and  permitted  him  to  treat  the  land  as  his  own  and  incur 
debts  on  the  faith  of  such  ownership^  the  deed  made  by  her 
father  to  her  will  be  fraudulent  and  void  as  against  such  debts. 
It  must  be  borne  in  mind  that  at  and  before  the  date  of  the 
quit-claim  deed  she  lived  upon  the  land  and  had  title  to  an  undi- 
vided interest  therein;  that  after  that  date  she  continued  to 
reside  there  and  was  as  much  in  possession  as  she  had  been 
anterior  thereto;  and  that  after  her  father  moved  to  Walnut 
she  and  her  husband  continued  to  occupy  the  premises,  in  the 
character  of  tenants  of  the  father;  and  that  continuously  from 
the  date  of  the  quit-claim  deed  down  to  the  time  of  the  con- 
veyance from  her  father,  in  February,  1885,  she  lived  upon 
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the  land,  claiming  an  interest  therein.  In  Ford  v.  Marcall, 
107  111.  136,  it  was  held  that  where  the  owner  of  land  conveys 
it  without  any  consideration  to  be  held  in  trust,  and  remains 
all  the  time  in  the  actual  possession  of  the  premises,  such 
possession  is  notice  of  the  equitable  title  of  the  grantor  to 
the  judgment  croditora  of  the  grantees  and  that  such  creditors 
acquire  no  title  by  levy  and  sale  on  execution.  See  also, 
White  V.  White,  89  111.  460. 

The  doctrine  of  Tillotson  v.  Mitchell,  111  111.  518,  Coari  v. 
Olsen,  91  111.  273,  and  several  earlier  cases,  is  that  actual 
occupancy,  even  though  as  the  tenant  of  another,  is  notice 
to  the  world  of  the  rights  and  equities  of  the  occupant, 
whatever  they  may  be,  and  is  sufficient  to  put  all  others  upon 
inquiry.  Upon  these  authorities  our  conclusion  is,  there  is  no 
merit  in  this  point. 

We  think  it  is  wliolly  immaterial  that  the  conveyance  made 
by  the  eMer  Kurtz  was  to  Deborah  Lochraan  and  her  husband 
jointly,  instead  of  to  Deborah  alone,  as  was  originally  contem- 
plated and  agreed.  The  arrangement  as  finally  consummated 
is  sliown  to  be  satisfactory  to  Deborah  and  the  other  ])arties 
interested  and  it  can  make  no  sort  of  difference  to  appellant 
whether  the  land  was  deeded  to  one  or  both  of  them. 

Making  one  of  the  notes  for  $1,000  payable  to  the  wife  of 
Isaac  Kurtz,  Jr.,  instead  of  to  him,  was  probably  improper. 
There  may,  possibly,  have  been  a  valid  reason  for  the  change, 
as  a  husband  may  prefer  his  wife  to  the  exclusioi;  of  other 
creditors;  and  if  there  was  no  valuable  consideration  for  the 
substitution  that  was  made,  the  money  may  probably  be 
reached  by  the  creditors. 

It  is  unnecessary  to  dotennine  whether  Kurtz,  Sr.,  is  charge 
able  with  the  knowledi^^o  and  act  of  R^ss  in  respect  to  this  note 
matter,  for  be  that  as  it  may,  making  the  note  payable  to  Mrs. 
Kurtz  was  not  an  assignment  or  conveyance  of  the  property 
of  Isaac  Kurtz  either  fraudulent  or  otherwise. 

In  Shove  v.  Farwell,  9  111.  App.  256,  it  was  held  by  the 
Appellate  Court  for  this  district,  that  the  fraudulent  convey- 
ance or  assignment  of  property  that  will  justify  the  issuance 
of  a  writ  of  attachment  under  section  one  of  the  Attachment 
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Act,  must  be  fraud  in  fact  as  contradistinguished  from  a  legal 
or  constructive  fraud. 

We  are  inclined  to  tlie opinion  that  the  words  "fraudulently 
conveyed  or  assigned  his  effects,  or  a  part  thereof,"  found  in 
said  section,  are  intended  to  include  cases  of  actual  fraud  only. 

If  the  rule  is  hold  otherwise  it  would  work  a  great  hardship 
in  very  many  cases  of  constructive  fraud  that  will  readily  sug- 
gest themselves,  in  which  the  debtor  has  acted  honestly  and  in 
the  utmost  good  faith ;  and  it  can  hardly  be  presumed  it  was 
the  legi>lative  intention  that  he  should  be  punished  for  his 
want  of  foresight,  or  perhaps  the  fault  or  wrong  of  a  third 
party,  by  making  his  proj)erty  and  credits  liable  to  attachment 
on  mesne  process  for  a  period  of  two  years. 

If  the  views  we  have  expressed  in  resjiect  to  the  law  and  the 
merits  of  this  controversy  are  sound,  then  it  is  manifest  the 
rulings  of  the  trial  court  upon  the  instructions  were  not  erro- 
neous and  it  is  unnecessary  that  the  objections  urged  in  that 
regard  should  be  considei-ed  in  detail. 

A  number  of  points  are  made  under  the  assignments  of  error 
for  admitting  improper  evidence  and  excluding  competent 
testimony.  Most  of  the  rulings  of  the  court  with  reference  to 
the  admissibility  of  evidence,  we  think  were  right.  It  was 
improper,  however,  to  permit  Isaac  Kurtz,  Sr,,  to  testify  to  con- 
versations he  had  with  his  deceased  wife,  Rachel,  during  cov. 
erture;  but  as  this  evidence  was  merely  cumulative  and  cov- 
ered the  same  matters  that  were  testified  to  by  numerous  other 
witnesses,  and  there  was  no  conflict  of  evidence  in  regard 
thereto,  it  is  evident  the  action  of  the  court  worked  no  injury. 

Upon  a  careful  examination  of  the  record  we  find  no  such 
manifest  error  therein  as  requires  a  reversal  of  the  judgment 
of  the  Circuit  Court,  and  that  judgment  is  therefore  affirmed. 

Affirmed. 
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City  op  Joliet 

V. 

Frederick  Weston,  Administrator. 

Municipal  Corporations — Defective  Sideiralh — Action  for  Damages  for 
Death  of  Child  of  Tender  Years — Gross  Negligence — Damages — Verdict 
for  $lfiO0,  not  Excessive — Instructions — Evidence. 

In  an  action  by  an  administrator  to  recover  damag^es  from  a  mnnicipnl 
corporation,  resulting  from  the  death  of  his  intestate,  the  infant  son  of  Ihe 
administrator,  alleged  to  have  been  caused  by  a  defective  sidewalk,  it  is 
held:  That  the  evidence  clearly  shows  that  the  sidewalk  was  in  a  danger- 
ons  condition  and  that  the  city  authorities  were  guilty  of  gross  negligenci' 
with  reference  thereto;  that  there  is  nothing  to  show  contributory  negli- 
gence on  the  part  of  the  father;  that  the  verdict  for  the  plaintiff  for  $1,000 
was  not  excessive;  that  the  law  implies  a  pecuniary  loss,  the  child  being  :i 
minor  but  four  months  old;  that  a  certain  instruction  was  properly  refused. 
its  substance  being  contained  in  two  others  given;  and  that  the  letters  of 
administration  issued  to  appellee  were  conclusive  of  his  right  to  prosecute 
the  suit. 

•  [Opinion  filed  January  10,  1887.] 

Appeal  from  the  Circuit  Court  of  Will  County ;  the  Hon. 
Gharubs  BLANcaABD,  Judge,  presiding. 

Mr.  Fbed.  Bennitt,  for  appellant. 

A  city  is  not  bound  to  observe  the  highest  degree  of  care;  it 
is  only  responsible  for  the  use  of  reasonable  diligence  in  keep- 
ing its  sidewalks  in  a  reasonably  safe  condition,  and  as  a  basis 
of  an  action  for  negligence  it  must  be  shown  that  the  city  had 
notice  of  the  defect,  or  that  it  might  and  ought  by  the  exer- 
cise of  reasonable  diligence  have  known  of  it.  Owen  v. 
Chicago,  10  111.  App.  465;  Chicago  v.  Watson,  6  111.  App.  344. 

In  the  case  at  bar  the  sidewalk  had  no  apparent  defect  on 
the  dav  before  the  accident,  and  the  members  of  the  coroner's 
jury  only  succeeded  in  removing  two  or  three  of  the  planks  by 
main  strength  on  the  day  following.     A  municipal  corporation 
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is  not  liable  for  latent  defects  in  a  sidewalk  of  which  it  had  no 
notice,  actual  or  constructive.  Wharton  on  Negligence,  796; 
Ogins  V.  Himsborongh,  44  Vt.  220;  Doughlon  v.  Clinton,  33  la. 
399;  Goodenough  v.  Ot^hkosh,  24  Wis.  549. 

Messrs.  Flanders  &  Shutts,  for  appellee. 

There  is  no  error  in  refusing  instructions  embodying  the 
same  principles  with  others  which  are  given.  City  of  Chicago 
V.  Hesing,  83  111.  204;  Keeler  v.  Stuppe,  88  111.  309. 

The  jury  may  estimate  the  pecuniary  damages  from  the 
facts  proven,  in  connection  with  their  own  knowledge  and 
experience,  in  relation  to  matters  of  common  observation. 
City  of  Chicago  v.  Hesing,  83  LI.  204;  City  of  Chicago  v. 
Scholten,  75  111.  468;  City  of  Chicago  v.  Major,  18  111.  349; 
R,  E.  I.  &  St.  L.  R.  R  Co.  V.  Delaney,  82  111.  198. 

Baxeb,  p.  J.  Tliis  was  an  action  on  the  case  by  the  ad- 
ministrator against  the  City  of  Joliet  to  recover  damages  to 
the  next  of  kin  resulting  from  the  death  of  his  intestate, 
alleged  to  have  been  caused  by  the  negligence  of  the  city  in 
not  keeping  a  public  sidewalk  in  repair.  Kobert  E.  Weston, 
the  deceased,  was  the  infant  son  of  the  administrator  and  was 
being  carried  in  the  arms  of  his  father,  who  was  walking 
along  a  sidewalk  on  Collins  street,  with  a  neighbor  named 
Swanson,  when  a  loose  plank  in  the  sidewalk  tripped  him  np 
and  he  fell  with  the  child  to  the  sidewalk,  and  the  neck  of  the 
child  was  broken  and  it  died.  The  verdict  and  judgment  in 
the  Circuit  Court  were  in  favor  of  the  administrator  for 
$1,000  damages. 

That  the  sidewalk  in  question  was  in  a  dangerous  condition 
and  the  city  authorities  guilty  of  gross  negligence  with  refer- 
ence thereto,  is  clearly  established  by  the  evidence.  It  was 
four  feet  in  width  and  consisted  of  plank  of  that  length  laid 
crosswise  over  two  stringers  about  three  feet  apart,  the  plank 
extending  about  six  inches  over  the  stringers  on  each  side  of 
the  walk. 

It  was  constructed  in  1865,  some  nineteen  years  prior  to  the 
death  of  the  child;  and  the  stringers  consisted  of  timbers  two 
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inches  by  four  inches  in  size,  and  had  never  been  replaced  or 
repaired  since  the  walk  was  first  built.  The  uncontradicted 
testimony  of  about  a  dozen  witnesses  is  that  these  stringers,  or 
some  of  them,  were  decayed  and  soft,  would  not  hold  nails? 
and  could  be  picked  to  pieces;  and  the  evidence  shows  they 
had  been  in  a  very  bad  condition  for  a  year  or  more,  and  that 
namerons  prior  accidents  had  been  occasioned  on  this  walk  by 
this  defective  condition  of  the  stringers  and  the  fact  they 
would  not  hold  nails.  From  these  circumstances  the  city  and 
its  authorities  must  be  held  to  be  chargeable  with  notice  of 
the  defects  in  the  stringers,  and  also  with  culpable  negligence. 
The  testimony  introduced  on  the  part  of  appellant  rather 
aggravates  than  palliates  its  offense.  It.  would  seem  there- 
from that  a  considerable  degree  of  diligence  was  used  in  put- 
ting back  in  their  places  the  planks  that  became  loose,  and  in 
replacing  with  new  planks  those  that  were  worn  out  and 
broken,  but  that  invariably  these  cross  planks,  whether  old  or 
new,  were  nailed  to  the  rotten  stringers  that  did  not  and  could 
not  hold  nails  for  any  considerable  length  of  time,  thereby 
giving  the  sidewalk  a  deceptive  appearance  of  security. 

There  is  nothing  in  the  evidence  upon  which  to  predicate 
the  charge  of  contributory  negligence  on  the  part  of  the 
father.  He  had  only  lived  in  that  neighborhood  some  two  . 
months,  had  passed  over  that  portion  of  the  sidewalk  barely 
.  two  or  three  times,  and  does  not  appear  to  have  been  informed 
of  its  condition.  There  is  nothing  in  evidence  tending  to 
prove  any  misconduct  or  want  of  ordinary  care  on  his  part  at 
the  time  of  the  accident. 

We  are  unable  to  say  the  damages  assessed  are  excessive. 
Had  the  child  lived  the  father  would  have  been  entitled  to 
his  services  until  he  reached  the. age  of  twenty-one  years.  As 
the  child  was  killed  while  a  minor,  the  law  imj)lies  a  pecuniary 
loss,  and  the  statute  provides  for  compensation  in  such  case.* 
In  the  nature  of  things,  there  can  not  be  an  exact  determina- 
tion of  the  amount  of  the  pecuniary  damage  suffered;  and  as 
was  held  in  O.  &  A.  R  E.  Co.  v.  Shannon,  43  111.  338,  and  in 
other  cases,  the  matter  must  be  left  largely  to  the  discretion 
of  the  jury.  In  City  of  Chicago  v.  Major,  18  111.  349,  and 
City  of  Chicago  v.  Hesing,  83  111.  204,  verdicts  of  |800  dam- 
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ages  were  held  not  to  be  excessive  and  were  sustained,  and 
each  of  those  cases  was  for  causing  the  death  of  a  child  of 
very  tender  years;  and  in  0.  &  A.  R.  R.  Co.  v.  Becker,  84  111. 
483,  a  judgment  for  $2,000  for  causing  the  death  of  a  child 
seven  or  eight  years  old  was  held  not  to  be  so  excessive  as  to 
call  for  a  reversal. 

The  substance  of  the  refused  instruction  with  reference  to 
which  complaint  is  made,  was  fully  contained  in  two  other 
instructions  that  were  given,  and  it  was  not  error  to  refuse  a 
third  instruction  stating  the  same  principles  of  law. 

The  letters  of  administration  issued  to  appellee  afforded  all 
the  evidence  necessary  in  order  to  show  his  right  to  institute 
and  prosecute  this  suit;  the  introduction  in  evidence  of  the 
petition  for  letters  of  administration,  the  order  of  appoint- 
ment, the  order  fixing  the  amount  of  administrator's  bond, 
the  oath  taken  and  bond  filed,  was  wholly  useless  and  inopera- 
tive, and  even  if  they  were  improperly  allowed  to  go  to  the 
jury  they  did  not  and  could  not  work  harm  to  appellant. 

We  find  no  error  in  the  record,  and  the  judgment  is 
affii'med. 

AJlrmed. 


FiKST  National  Bank  et  al. 

V. 

Chester  C.  Briggs. 

Homestead — Waiver  in  Mortgage — Foreclosure — Distribution  of  Sur- 
p lus — Marsha  lling  A ssets. 

1.  Upon  a  sale  of  land  under  a  mortgage  containing  a  waiver  of  borne- 
stead  exemption  the  morteagor  is  entitled  to  the  exemption  out  of  the  sur- 
plus as  against  subsequent  judgment  creditors. 

2.  It  seems  that  where  a  mortgage  waiving  homestead  covers  both 
homestead  and  other  lands,  a  court  of  chancery  will  neither  marshal  assets 
at  tho  instance  of  judgment  creditors,  nor  at  the  instance  of  the  mortgagor 
compel  the  mortgagee  first  to  sell  the  lands  in  which  there  is  no  homestead 
right. 

[Opinion  filed  January  10, 1887.] 
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Appeal  from  the  Circuit  Court  of  Winnebago  County;  the 
Hon.  John  V.  Eustace,  Jud^e,  presiding. 

Messrs.  A.  B.  Coon  &  Son,  for  appellants. 

Messrs.  Wiluam  Lathbop  and  A.  D.  Eaely,  for  appellee. 

Baker,  P.  J.     On  the  12th  day  of  November,  1883,  Ches- 
ter C   Briggs  and  his  wife,  in   order   to   secure   the   pay- 
ment   of     J5,000    and    interest,    executed   a    mortgage    to 
Elizabeth   A.  Brown    upon    certain    premises    in    the   city 
of    Rockford,  a  portion  of  which  premises  they  then  occu- 
pied as  a  homestead,  and  continued  to  so  occupy  until  after 
the  entry  of   the  decree  and  the  time   of   the  master's   sale 
hereafter  mentioned.    The  homestead  rights  were  duly  waived 
and  released  in  the  mortgage.     On  the  6th  day  of  August, 
1884,  the  First  National  Bank  of  Belvidere  recovered  a  judg- 
ment in   the  Winnebago  Circuit   Court  against  Chester  C. 
Briggs  and  one  George  S.  Briggs,  as  surviving  members  of 
the  firm   of  Briggs,  Enoch   and  Company,  for   the  sum  of 
$9,828.33;  and   on  the  same  day  Yourt,  Lawrence  and  Com 
pany  recovered  in  the  same  court  a  like  judgment  for  the 
sum  of  $3,188.34:.     Upon  both  of  these  judgments  executions 
were  issued  within   a  year  after  their  rendition,  and  at  the 
time  of  the  entry  of  the  decree  of  foreclosure  hereafter  men- 
tioned they  were  the  first  judgment  liens  against  the  lands  of 
Chester  C.  Briggs,  the  appellee.     After  the  execution  of  the 
mortgage  and  before  the  rendition  of  said  judgments,  appel- 
lee and    his  wife  had  sold   and   conveyed  their  equity    of 
redemption  in   and   to  all  of  the  mortgaged  lands  and  lots, 
except  that  portion  upon  which  they  resided  and  claimed  as  a 
homestead. 

Elizabeth  A.  Brown,  the  mortgagee,  filed  her  bill  in  the 
Winnebago  Circuit  Court,  to  the  October  term,  1885,  for  the 
purpose  of  foreclosing  the  mortgage,  and  appellee  and  his 
■wife,  the  First  National  Bank  of  Belvidere,  Yourt,  Lawrence 
and  Company,  and  a  number  of  other  persons  who  were  sub- 
sequent judgment  creditors  were  made  defendants.     Appellee 
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and  wife  answered  the  bill,  claiming  their  homestead  riglit, 
and  also  filed  a  cross-bilJ  setting  up  their  homestead  riglit  in 
the  premises  and  claiming  the  same  in  any  surplus  of  the 
proceeds  of  sale  over  and  above  the  mortgage  indebtedness. 
A  decree  of  foreclosure  was  entered  for  the  amount  of  the 
mortgage  indebtedness  and  costs  and  an  order  made  for  the 
sale  of  the  homestead  premises  in  satisfaction  of  the  decree, 
and  the  Master  in  Chancery  was  directed  that  if  the  premises 
should  sell  for  more  than  sufficient  to  pay  the  decree,  costs 
and  expenses,  to  ^ring  the  surplus  into  court  to  abide  the 
further  order  of  the  court. 

On  the  31st  day  of  December,  1885,  the  master  sold  the 
homestead  premises  for  ^10,000.  paid  off  the  decree,  interest 
and  costs  of  sale,  and  reported  to  the  court  a  surplus  of  ^4,034 
remaining  in  his  hands.  At  the  January  term,  1886,  the 
cause  was  again  heard  upon  tlie  cross-bill  and  other  plead- 
ings, report  of  sale  and  proofs;  and  the  court  decreed  that 
the  master  should  pay  $1,000  of  the  surplus  to  appellee  in 
lieu  of  and  as  and  for  his  homestead  estate,  and  that  the  res- 
idue thereof,  amounting  to  $3,034,  should  be  paid  to  the  First 
National  Bank  of  Belvidere  and  Yonrt,  Lawrence  and  Com- 
pany in  the  proportion  their  respective  judgmenta  bear  to 
said  residue.  From  this  decree  the  Bank  and  Yourt,  Law- 
rence and  Company  appealed  to  this  court. 

Was  appellee,  under  the  facts  of  the  case,  entitled  to  $1,000 
out  of  the  surplus  of  $4,034 as  and  for  and  in  lieu  of  his  home- 
stead exemption  in  the  mortgaged  premises  as  against  appel- 
lants? This  is  the  sole  question  presented  by  the  record  and 
assignment  of  errors.  The  question  is  not  a  new  one  in  this 
court.  In  the  case  of  The  People  v.  Stitt,  7  111.  App.  294,  it  was 
held  that  when  land  is  j)urchased  subject  to  a  pre-existing  in- 
cumbrance, the  homestead  right  of  the  purchaser  is  contingent 
upon  the  payment  of  the  incumbrance,  but  that  the  homestead 
right  attaches  as  to  all  the  world  except  those  claiming  under  tlie 
incumbrance,  and  that  if  the  land  be  sold  to  satisfy  such  incum- 
brance and  the  sum  realized  is  more  than  enough  to  pay  the 
debt,  then  the  homestead  right  to  the  extent  of  $1,000  will 
attach  to  the  excess  in   preference  to  all  other  claims.    Tlic 


Second  District— May  Term,  1886.        231 

First  National  Bank  et  al.  y.  Briggs. 

principle  there  decided  is  the  same  as  that  involved  in  this 
case. 

Where  land  is  sold  and  the  sale  has  the  effect  of  transferring 
title  free  from  all  liens,  then  the  surplus  proceeds  of  the  sale ' 
must  be  dealt  with  and  treated  as  land;  and  the  parties  who 
had  estates,  interests  or  liens  in  the  land  which  were  subor- 
dinate to  the  sale  are  entitled  to  be  paid  out  of  this  surplus 
the  equivalent  of  their  respective  interests,  estates  and  liens, 
in  the  order  of  their  priority.  Freeman  on  Executions,  Sec. 
447;  Clarkson  v.  Skidraore  et  al.,  46  N.  Y.  297;  Hart  v.  Win- 
gart,  83  111.  282.  In  Jones  on  Mortgages,  Sec.  1693,  it  is  said 
that  when  land  is  sold  under  a  mortgage,  containing  a  waiver 
of  homestead  exemption,  the  mortgagor  is  entitled  to  the 
exemption  out  of  the  surplus  as  against  subsequent  judgment 
creditoi-s.  In  McTaggart  v.  Smith,  14  Bash.  414,  it  is  decided 
that  when  the  right  to  a  homestead  is  waived  or  relinquished 
by  a  mortgage,  it  does  not  insure  to  the  beneiit  of  all  the  cred- 
itors of  the  debtor,  but  to  such  only  as  the  mortgage  was 
intended  to  secure;  and  that  if  the  homestead  property  is  sold 
the  proceeds  should  be  applied  first  to  the  payment  of  the 
mortgage  debt,  and  the  balance  to  the  extent  of  the  value  of 
the  homestead  interest,  delivered  to  the  debtor,  and  that  the 
right  of  the  debtor  thereto  could  not  be  questioned  by  any 
other  creditor.  See,  also,  Colby  v.  Crocker,  17  Kan.  527; 
Kid  V.  Johnston,  29  Penn.  St.  362;  and  Quinn's  Appeal,  86 
Pa.  St.  447. 

In  Brown  v.  Cozard,  68  HI.  178,  the  court  was  asked  to 
marshal  assets  for  the  benefit  of  a  judgment  creditor,  but 
refused  the  relief  sought.  In  the  opinion  of  the  court  it  was 
said:  ''The  mortgagor  would  have  just  cause  of  complaint 
that  his  homestead  had  been  taken  from  him  in  a  mode,  and 
for  a  creditor  not  contemplated  by  the  statute,  and  whereto 
he  had  never  given  his  assent.  This  would  be  a  violation  of 
tlie  intent  of  the  statute,  that  the  homestead  right  should  not 
be  injuriously  affected  for  debt,  without  the  express  assent,  in 
writing,  of  the  debtor.  The  purpose  of  the  statute  is  a  benign 
one — to  secure  to  the  debtor  and  his  family  a  home,  sacred 
from  sale  for  debt,  save  by  the  freely  given  assent  of  himself 
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and  his  wife  in  writing.  We  tliink  a  court  of  equity  sliould 
act  in  the  exercise  of  the  power  which  is  invoked  in  the  pres- 
ent instance,  so  far  as  may  be,  in  such  a  way  as  to  advance  and 
not  to  thwart  the  policy  of  the  statute." 

It  is  the  rule  in  this  State  that  where  a  mortgage  waiving 
homestead  covers  both  homestead  and  other  lands,  a  coui't  of 
chancery  will  not  either  marshal  assets  at  the  instance  of  a 
judgment  creditor,  or,  at  the  instance  of  the  mortgagor  and 
in  the  absence  of  a  contract  therefor,  compel  the  mortgagee  to 
first  sell  the  lands  in  which  there  is  no  homestead  right;  the 
reason  for  the  first  branch  of  the  rule  is,  that  such  mai-shalling 
would  be  an  injustice  and  injury  to  the  common  debtor;  and 
the  reasons  for  the  other  branch  of  the  rule  are,  first,  that 
the  nale  in  equity  for  the  marshalling  of  assets  has  no  applica- 
tion as  between  debtor  and  creditor,  and  secondly,  that  the 
mortgagee  has  a  right  by  the  terms  of  his  contract,  to  elect 
which  tract  of  land  he  will  sell  first.  Rogers  v.  Meyei-s,  6S 
III.  92;  Brown  v.  Cozard,  92  111.  178;  Plain  v.  Eoth,  107  lU. 
588. 

In  the  case  at  bar  the  decree  of  the  court  was  for  the  sale 
only  of  the  premises  to  which  the  homestead  right  attached, 
but  those  premises  were  of  such  value  that  they  sold  for 
$10,000,  which  was  enough  to  discharge  the  mortgage  indebt'- 
edness,  pay  appellee  his  $1,000  homestead  exemption,  and  still 
leave  $3,034  for  appellants,  as  judgment  creditors.  The  latter 
insist,  however,  the  homestead  exemption  was  waived  in  the 
mortgage,  and  claim,  in  substance,  that  when  the  premises 
were  sold  under  the  mortgage  it  must  be  regarded  the  home- 
stead right  or  estate  was  first  sold,  and  the  value  thereof 
applied  as  a  credit  on  the  mortgage  debt,  and  then  the  residue 
of  the  interest  in  the  premises  sold,  realizing  a  suflicient 
amount  to  satisfy  the  balance  due  On  the  mortgage  and  leav- 
ing $4,034  to  be  paid  on  their  judgment  liens.  Though  not 
stated  in  this  form,  this  is  the  logic  of  the  claim  made.  It  is 
to  all  intents  and  purposes  a  marshalling  of  assets  for  their 
benefit  as  creditors;  and,  as  was  said  in  Brown  v.  Cozard,  aupra^ 
"the  relief  sought  would  be  in  contravention  of  the  spirit  and 
policy  of  ihe  homestead  act,  and  to  the  injury  of  the  common 
debtor.     The  fact  that  in  the  case  last  mentioned  there  were 
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two  tracts  of  land,  one  only  of  which  constituted  the  honie- 
stoad,  while  here  there  is  but  one  parcel  and  that  is  the  home- 
stead, is  an  unimportant  circumstance,  as  the  doctrine  of  mar- 
shalling assets  may  be  applied  in  a  case  where  there  are  several 
different  interests  and  estates  in  the  same  lot  of  land,  as 
well  as  where  there  are  two  or  more  parcels. 

The  conclusion  reached  works  no  hai-dship  or  injustice  to 
appellants.  If  before  the  foreclosure  sale  they  have  sold  the 
premises  upon  their  judgments,  they  would  have  been  obliged 
to  pay  appellee  $1,000  in  satisfaction  of  his  homestead  right. 
If  the  mortgage  debt  had  been  settled  before  sale,  the  liens  of 
appellants  would  have  been  subordinated  to  the  homestead 
estate  of  appellee,  and  it  would  seem  the  fact  the  debt  was 
settled  by  means  of  a  sale,  should  make  no  difference  in  this 
respect,  as  thereby  they  receive  in  money  the  value  of  the 
interest  to  which  their  liens  attached. 

The  decree  of  the  Circuit  -Court  is  affirmed. 

Affirmed. 


Thomas  O'Donnell,  for  use,  etc., 

V. 

The  Chicago  &  Alton  Railway  Company. 

Garnishment — Appeals  from  County  Court  to  this  Court — Jurisdiction 
of  County  Judges — Statutes — Limitations — Justice's  Judgments, 

1.  County  Judfres  do  not  have,  and  did  not  in  1877  have,  any  jurisdic- 
tion to  act  as  Justices  of  the  Peace;  the  proviso  contained  in  Sec.  7  of  the 
County  Court  Act  of  1874  as  amended  May  21,  1877,  being:  inoperative  and 
void  in  the  absence  of  any  provision  of  law  conferring  such  jurisdiction. 

2.  An  appeal  lies  from  the  County  Court  directly  to  this  court  from  a 
judgment  in  a  garnishment  proceeding,  such  proceeding  being  a  common 
law  case  within  the  meaning  of  the  statute. 

3.  A  Justice's  judgment  is  '*  an  evidence  of  the  indebtedness  in  writing" 
within  the  meaning  of  Sec.  16  of  the  Statute  of  Limitations,  and  the  time 
within  which  an  action  may  be  brought  thereon  is  ten  years. 

Woodtcorth  v.  Paine,  Breese,  874,  distinguished. 

[Opinion  filed  January  11,  1887.] 
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Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
C.  B.  GuRNSKY,  Judge,  presiding. 

Messrs.  Haley  &  O'Donnell,  for  appellant. 

Messrs.  J.  R.  Flandbbs  and  C.  A.  Hill,  for  appellee. 

Bakkb,  P^  J.  On  the  30th  day  of  June,  1879,  Thomas  De- 
lariey  and  Peter  Mackin,  ])artner8  under  the  fii'm  name  of  De- 
Janey  &  Mackin,  recovered  a  judgment  before  a  Justice  of  the 
Peace  of  Will  County  against  Thomas  O'Donnell  for  ^58.86 
and  costs;  and  on  the  14th  of  August,  1879,  an  execution  was 
issued  on  8aid  judgment,  and  said  execution  afterward  returned 
by  the  Constable  "  no  property  found."  After  such  return 
and  before  the  commencement  of  this  garnishment  proceed- 
ing Peter  Mackin,  one  of  the  judgment  creditors,  died.  On 
the  21st  day  of  December,  1885,  Delaney,  the  surviving  part- 
ner, filed  an  affidavit  with  the  Justice  of  the  Peace  and  sued 
out  a  garnishee  summons  upon  the  judgment,  which  summons 
was  served  upon  the  Chicago  &  Alton  Railroad  Company,  as 
garnishee  of  said  Thomas  O'Donnell.  From  the  judgment 
rendered  by  the  Justice  in  the  matter  of  this  garnishment  an 
appeal  was  taken  to  tlie  County  Court  of  Will  County. 

It  appears  from  the  record  that  at  the  trial  in  the  County 
Court  it  was  shown  that  at  the  time  the  garnishee  summon? 
was  issued  and  served  the  railroad  company  had  in  its  hands 
$150  in  money  that  belonged  and  was  due  to  O'Donnell,  but 
the  court  found  that  the  judgment  in  favor  of  Delaney  &  Mackin 
and  against  O'Donnell,  upon  which  the  garnishee  proceeding 
was  based, was  at  the  time  of  the  commencement  of  such  proceed- 
ing before  the  justice  barred  by  the  Statute  of  Limitations,  and 
therefore  entered  a  judgment  dismissing  the  garnishment  and 
against  Delaney  for  costs.  Delaney  took  this  appeal  to  this 
court  from  the  judgment  of  the  County  Court  thus  rendered. 

Upon  the  submission  of  the  cause  in  this  court,  the  Chicago 
&  Alton  Railroad  Company  and  Thomas  O'Donnell  entered 
their  motion  to  dismiss  the  appeal  for  want  of  jurisdiction  in 
this  court  to  hear  and  determine  the  same;  and  two  grounds 
are  relied  upon  to  sustain  the  motion. 
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In  the  first  place  it  is  claimed  that  the  Coouty  Judge  in  try- 
ing this  canse  was  sitting  and  acting  in  the  capacity  of  a  Jus- 
tice of  the  Peace,  and  that  section  seven  of  the  Countv  Court 
Act  of  1874,  as  amended  May  21,  1887,  (Laws  of  1887,  page 
77)  provides  that  **  appeals  from  the  County  Judge  when  sit- 
ting as  Justice  of  the  Peace,  shall  be  taken   to   the   Circuit 

Court  as  now." 

•  

We  are  of  opinion  this  position  is  not  tenable.  We  are 
unable  to  find  either  in  the  Constitution  of  the  State,  or  in  anv 
statute  now  in  force  or  that  was  in  force  when  this  amendment 
was  enacted  in  1877,  any  provision  of  law  giving  to  County 
Judges  the  right  or  power  to  sit  as  Justices  of  the  Peace  or 
exercise  jurisdiction  as  such.  The  fourteenth  section  of  the 
County  Court  Act  of  1849  (Laws  of  1849,  page  62),  provided 
that  the  County  Judge  "shall  have  the  same  civil  and  criminal 
jurisdiction  as  the  Justices  of  the  Peace  in  this  State,"  but  by 
the  99th  specification  of  section  one  of  the  Repealing  Act  of 
March  31,  1874,  this  County  Court  Act  of  February  12,  1849, 
was  expressly  repealed.  See  R.  S.  1874,  131,  pp.  1012 
and  1016.  Our  conclusion  is  that  County  Judges  do  not  now 
have,  and  did  not  in  1877  have  any  jurisdiction  to  act  as  Jus- 
tices of  the  Peace;  that  tlm proviso  contained  in  section  seven 
as  amended  May  21,  1877,  was  probably  enacted  by  inadvert- 
ence, and  at  all  events  is  inoperative  and  void  in  the  absence  of 
any  provision  of  law  giving  to  County  Judges  the  right  to 
exercise  jurisdiction  as  Justices  of  the  Peace.  Other  amend- 
ments that  'were  made  by  this  act  of  May  21,  1877,  to  said 
section  seven,  conferred  upon  County  Courts  concurrent  juris- 
diction with  the  Circuit  Courts  in  all  cases  of  appeals  from 
Justices  of  the  Peace  and  police  magistrates,  but  this  juried ic-. 
tion  was  given  to  the  County  Courts  as  County  Courts  and 
courts  of  record  and  was  to  be  exercised  by  them  as  such,  and 
was  in  no  sense  a  jurisdiction  conferred  upon  the  County 
Judges  to  be  exercised  by  them  in  tlie  capacity  of  Justices  of 
the  Peace. 

The  further  claim  is  made,  upon  the  motion  to  dismiss,  that 
this  is  neither  a  common  law  nor  an  attachment  case,  but  a 
proceeding  begun  and  prosecuted  under  the  provisions  of  the 
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GarniBbment  Act  and  based  solely  upon  a  judgment  previously 
rendered  and  for  the  sole  purpose  of  obtaining  satisfaction  of 
that  judgment,  and  that  therefore  the  appeal  should  have  been 
taken  to  the  Circuit  Court  and  not  to  this  court.  Section  123, 
of  the  County  Court  Act,  as  it  now  stands,  reads  as  follows: 
''  Appeals  and  writs  of  error  may  be  taken  and  prosecuted 
from  the  final  orders,  judgments  and  decrees  of  the  County 
Court  to  the  Supreme  Court  or  Appellate  Court,  in  proceed- 
ings for  the  confirmation  of  special  assessments,  in  proceedings 
for  the  sale  of  lands  for  taxes  and  special  assessments,  and  in  all 
common  law  and  attachment  cases,  and  cases  of  forcible  de- 
tainer and  forcible  entry  and  detainer.  Such  appeals  and 
writs  of  error  shall,  when  not  otherwise  provided,  be  taken 
and  prosecuted  in  the  same  manner  as  appeals  from  and  writs 
of  error  to  Circuit  Courts." 

Sec.  122  of  the  act  makes  provision  for  appeals  from  the 
final  orders,  judgments  and  decrees  of  the  County  Courts  in 
all  matters,  except  such  as  are  provided  for  in  Sec.  123,  to  the 
Cii'cuit  Court,  and  for  trials  de  novo  in  the  latter  court. 

In  our  opinion  the  case  was  properly  appealed  to  this  court, 
and  the  motion  to  dismiss  should  not  prevail.  Our  reasons 
for  so  holding  may  be  briefly  stated.  The  appeal  from  the 
judgment  of  the  Justice  of  the  Peace  in  this  garnishment  pro- 
ceeding was  to  either ithe  County  or  the  Circuit  Court,  as  the 
party  appealing  might  elect.  In  cases  where,  as  here,  the 
appeal  is  taken  to  the  County  Court,  the  claim  urged  by  the 
proponents  of  the  motion  would  lead  to  results  anomalous  and 
unreasonable;  such  as  a  statutory  right  to  three  different 
trials  in  as  many  different  tribunals  before  the  case  is  submit- 
ted to  the  court  of  errors,  and  the  right  of  appeal  to  and  trial 
ds  novo  in  an  Appellate  Court  of  concurrent  jurisdiction. 
The  statute  should  not  receive  a  construction  that  terminates 
.  in  such  absurd  conclusions  unless  it  can  not  be  avoided  with- 

■ 

out  doing  violence  to  their  language.  If  the  acts  of  tlie  Gen- 
eral Assembly  can  reasonably  be  construed  otherwise,  then 
such  results  should  not  be  considered  as  within  the  legislative 
intention.  It  is  plain  the  case  at  bar  does  not  fall  within  the 
provisions  of  Sec.  123,  allowing  an  appeal  from  the  County 
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to  the  Appellate  Court,  unless  it  be   upon  the   ground  it  is 
either  a  common  law  or  an  attachment   case.     Waiving  the 
question  whether  a   garnishment  proceeding  based  upon  a 
prior  final  judgment  against  a  debtor  and  a  return  of  nulla 
bona  can  properly  be  regarded  as  an  attachment   case,  we 
think  it  should  be  held  to  be  a  common  law  case  within  the 
intent  and  meaning  of  Sec.  123.     If  the  garnishment  proceed- 
ing is  considered  as  a  suit  or  case  in  and  of  itself,  which  the 
statute  authorizes  the  judgment  creditor  to  prosecute  for  his 
own  use  and  benefit  against  the  debtor  of  his  jujjgment  debtor, 
then  it  is  an  action  of  debt  or  assumpsit,  both  of  which  we 
all  know  are  common  law  cases.     In  Webster   v.  Steele,  75 
HI.  544,  May  v.  Baker,  15  111.  89,  Wilcus  v.  Kling,  87  111. 
107,  and  numerous  other  cases,  it  was  held  by  the  Supreme 
Court  that  garnishment  being  a  legal  proceeding  given  by 
statute,  it  only  entitles  a  party  to  recover   such  indebtedness 
as  can    be   recovered   bv  an  action   of   debt   or  indeMtatus 
assumpsit  in  the  name  of  the  attachment  or  judgment  debtor 
against  the  garnishee.     If,  on  the  other  hand,  the  garnishment 
is  regarded  as  but  an  adjunct  of  the  original  case,  then  it  is  in 
the  nature  of  process  to  obtain  satisfaction  of  a  judgment  and 
is  in  eflFect  an  execution,  and  a  part  of  the  proceedings  of  the 
case  originally  commenced,  and  this  even  though  it  is  dock- 
eted as  a  separate  suit;  and  it  is  manifest  that  the  original 
suit,  in  which  the  judgment  against  O'Donnell  for  $58.86  and 
costs  were  recovered,  was  an  ordinary  common  law  case.     See. 
Bear  v.  Hays,  36  111.  280;  M.  C.  K.  E.  Co.  v.  Keohane,  31 
m.  144;  Moore  v.  Hamilton,  2  Qilm.  429;  Beecher  v.  James, 
2  Seam.  462;  Koberts  v.  Dunn,  71  111.  46;  Chanute  v.  Mar- 
tin, 25  111.  63. 

It  was  error  in  the  County  Court  to  rule  that  the  five  years 
limitation,  fixed  by  Sec.  15  of  the  Limitation  Act  of  1872,  barred 
the  judgment  against  O'Donnell  before  the  Justice  of  the 
Peace.  Section  16  of  the  Limitation  Law  governs  in  re- 
spect to  judgments  recovered  before  Justices  of  the  Peace. 
Such  a  judgment  is  '^an  evidence  of  indebtedness  in  writing," 
and  the  limitation  in  regard  thereto  is  ten  years.  This  was 
expressly  held  by  us  in  an  opinion  filed  at  this  term  in  the  case 
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of  Aarvig  v.  Kellogg.  It  was  there  decided  that  Bcniis  v. 
Stanley,  93  111.  230,  did  not  govern  in  the  matter  of  a  judg- 
ment before  a  Justice  of  the  Peace  in  this  State,  as  a  judg- 
ment of  that  character  was  not  there  involved,  and  said  Sec. 
16  of  the  Limitation  Act  was  not  mentioned  or  considered. 

Woodworth  v.  Paine,  Breese,  376,  cited  by  appellee,  is  not 
in  point;  there  the  language  of  the  statute  was  "  instrument 
of  writing,"  while  the  language  of  the  section  of  the  statute 
now  under  consideration  is  "  evidence  of  indebtedness  in  writ- 
ing." A  judgjnent  would  be  included  by  the  latter  language, 
but  not  by  the  words  that  were  used  in  the  statute  passed  upon 
in  Woodworth  v.  Paine.  We  may  also  say  that  the  plain  impli- 
cation from  what  was  said  by  the  c  )urt  in  Hay  v.  Hayes,  56  III. 
342,  is  that  an  execution  may  issue  on  the  judgment  of  a  Jus- 
tice of  the  Peace  at  any  time  within  seven  years  after  the 
rendition  of  such  judgment,  provided  only  an  execution  had 
l)een  issued  thereon  within  a  year  from  the  date  of  such  judg- 
ment. 

For  the  error  mentioned,  the  judgment  of  the  County  Court 
is  reversed,  and  the  cause  remanded  to  tliat  court  for  f nrthei 
proceedings  in  conformity  with  the  views  herein  expressed. 

Heversed  and  remanded. 
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V. 

William  H.  Brooks. 

National  Banks— Certificate  of  Deposit  with  CowdiVf on*— -Ultra  Vires — 
Embezzlement  by  Cashier— Liability  of  Bank — Instructions — Estoppel— 
Diss  nting  Opinion. 

1.  In  an  action  against  a  national  bank  on  a  certificate  of  deposit  wsued 
by  the  ciishier,  by  the  terms  of  which  the  amount  deposited  wa*  to  be  paid 
on  a  note  of  the  depositor  or  loaned  for  his  use,  it  is  held:  That  it  was 
within  the  power  of  the  cashier  to  receive  the  money  subject  to  the  order  to 
pay  it  on  the  note  if  the  payee  would  receive  it;  that  the  conditional  un* 
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dertaking  to  loan  the  money,  if  ultra  ciresy  did  not  make  the  otlier  parts 
of  the  transaction  void  or  relieve  the  bank  from  liability  to  the  depositor; 
and  that  the  debt,  beinj?  that  of  the  bank,  was  not  discharged  by  the 
cashier's  embezzlement  of  a  much  lar^^er  sum  of  the  bank's  funds. 

2.  A  corporation  can  not  avail  itself  of  the  defense  of  ultra  vires  when 
a  contract  has  been  in  good  faith  fully  performed  by  the  other  party,  and  the 
corporation  ban  had  the  full  benefit  thereof. 

[Opinion  filed  January  15, 1887.] 

In  erkor  to  the  Circuit  Court  of  Warren  County;  the 
Hon.  John  J.  Glenn,  Judge,  presiding. 

Statement  by  Lacey,  J.  This  was  an  action  in  asBumreit,  by 
defendant  in  error  against  plaintifif  in  error,  based  on  the  fol- 
lowing certificate  of  deposit,  viz:  "Deposited  with  First 
National  Bank,  by  "William  H.  Brooks." 

"  Monmouth,  III.,  June  2, 1883. 

"Dolls.         Cents. 

**  Currency '. $800. 

"  To  be  indorsed  on  his  note  held  by  John  Brown,  or  loaned 
for  his  use  in  case  Brown  won't  receive  said  money. 

"B.  T,  O.  HuHBARD, '  Ce.' " 

The  character  used  was  always  for  that  of  cashier.  The 
<*Ce."is  an  abbreviation  of  the  word  cashier,  as  Hubbard 
Bwears.  Defendant  in  error  passed  the  money  over  the  coun- 
ter of  the  bank  to  the  cashier  while  it  was  in  good  credit  and 
transacting  its  ordinary  business.  The  money  was  never  paid 
to  Brown  or  loaned  or  repaid  to  Brooks.  It  was  put  in  the 
general  funds  of  the  bank,  not  in  the  private  box  of  Hubbard. 
It  was  not  put  on  the  books  of  the  bank  but  an  account  of  it 
was  kept  by  the  cashier  by  what  is  called  a  "deduct  tag," 
placed  in  the  cash  drawer  for  accommodation.  The  money 
remained  in  the  general  funds  of  the  bank  and  was  not  drawn 
cut  by  the  cashier  or  any  one  else  as  the  cashier  testified. 
He  also  says  when  the  amount  represented  by  "  deduct  tags," 
which  were  kept  for  the  accommodation  of  the  public,  was 
paid,  it  was  erased  from  the  tag,  and  when  partly  paid  credits 
were  made  on  the  tag.     At  night  it  was  the  habit  of  the  cashier 
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to  figure  the  amount  of  items  on  the  tags  and  deduct  it  from 
the  cash,  and  tlien  the  balance  would  represent  the  money 
belonging  to  the  bank.  The  tag  remained  there  all  the  time 
the  cashier  was  there  as  he  swears,  in  the  little  tin  box,  in  the 
day  time  on  the  counter,  and  in  safe  at  night.  The  bank  was 
closed  April  7, 1884.  The  bank  examiner,  W.  C.  Oakley,  took 
possession  of  the  assets  of  the  bank,  and  on  May  2,  1884, 
turned  over  the  assets  to  the  receiver,  Guy  Stapp,  who  refused 
to  allow  the  claim  of  the  defendant  in  error;  on  May  7,  1884, 
tills  suit  was  therefore  brought. 

The  cashier,  Hubbard,  was  a  defaulter  to  the  bank  for  a  large 
amount,  much  more  than  the  amount  of  this  deposit,  and  was 
afterwards,  as  is  said,  prosecuted  and  convicted  of  the  crime 
of  embezzlement  and  sent  to  the  penitentiary. 

The  defense  was  that  the  money  was  received  by  Hubbard 
in  his  private  capacity  and  not  as  cashier  of  the  bank,  and  that 
he  made  use  of  the  money  himself  and  that  the  bank  is  not 
responsible.  The  jury  found  for  the  defendant  in  error  and 
the  court  overruled  the  motion  for  a  new  trial  and  entered 
judgment  on  the  verdict.  To  reverse  this  judgment  this  writ 
of  error  is  brought. 

Messrs.  Griek  &  Dryden  and  Kirkpateiok  &  Alexander^ 
for  plaintiff  in  error. 

That  in  making  the  arrangement  with  Hubbard,  as  shown 
by  the  instrument  executed  and  delivered  to  him,  plaintiff 
was  employing  Hubbard  as  his  agent  for  purposes  not  within 
the  scope  of  his  duties  as  cashier,  admits  of  no  question. 
The  only  basis,  under  the  circumstances,  upon  which  Brooks 
was  entitled  to  recover,  was  that  the  money  may  have  been 
received  bv  and  mixed  with  the  funds  of  the  bank.  And  the 
only  evidence  to  sustain  this  view  is  that  of  Hubbard,  whose 
interest  evidently  is  to  reduce  the  number  of  crimes  he  com- 
mitted to  as  small  a  compass  as  possible.  The  only  persons 
who  witnessed  the  transaction  were  Brooks  and  Hubbard.  If 
the  money  went  into  the  bank  it  does  seem  that  it  would  have 
appeared  somewhere.  We  show  conclusively  by  the  directors 
whose  duty  it  was  and  who  did,  from  time   to  time   and  re- 
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peatedly,  count  the  funds  and  compare  them  with  the  books, 
that  no  one  of  them  ever  heard  of  the  Brooks  money  or 
found  any  such  overplus  in  the  cash.  This  is  alike  true  of 
the  bookkeeper  and  the  other  clerks  of  the  bank.  The  ex- 
3nse  is  that  it  was  on  a  "  deduct  tag  "  kept  in  a  drawer.  But 
this  deduct  tag  was  frequently  referred  to,  and  balances  cor- 
rected through  it,  but  nothing  is  ever  heard  of  the  Brooks 
money. 

The  agreement  to  pay  or  loan  tlie  money  was  not  within 
the  scope  of  the  authority  of  a  cashier.  In  that  transaction, 
as  shown  on  the  face  of  it,  Brooks  was  dealing  with  Hubbard 
IS  an  individual,  making  him  his  agent  for  a  special  purpose, 
with  which  he  as  cashier  had  nothing  to  do.  U.  S.  v.  Bank 
of  Columbus,  21  How.  356. 

When  there  is  a  conflict  of  evidence,  or  when  the  evidence 
leaves  it  doubtful  which  way  the  jury  should  And,  the  instruc- 
tions should  not  only  be  accurate  hut  clear  and  perspicuous. 
Yolk  V.  Koche,  70  111.  297;  T,  W.  &  W.  Ky.  Co.  v.  Moore, 
77  111.  217;  I.  C.  R  R  Co.  v.  Hammer,  72  111.  347;  C,  B.  & 
Q.  R  R  Co.  V.  Van  Patten,  64  111.  510;  Tillage  of  Wan-en  v. 
Wright,  3  111.  App.  602;  Ruff  v.  Jarrett,  94  III.  475. 

Messrs.  Stewast  &  Stewart,  for  defendant  in  eiTor. 

Hubbard,  cashier,  was  the  general  agent  and  executive  offi- 
cer of  the  bank.    Ryan  v.  Dunlap,  17  111.  40,  46. 

The  money  of  Brooks  being  placed  in  the  general  funds  of 
the  bank  and  remaining  there,  the  bank  is  liable  therefor. 
Marine  Bank  v.  Rushmore,  28  111.  463,  472;  Cushman  v.  111. 
Starch  Co.,  79  111.  281;  Brahm  v.  Adkins,  77  111.  263;  Keers 
V.  Calkins,  1  Met.  (Ky.)  415. 

Lacet,  J.  The  certificate  of  deposit,  whatever  interpreta- 
tion may  be  placed  on  it,  is  in  writing,  and  we  Tire  not  obliged 
to  resort  to  nncertain  parol  testimony  to  determine  its  terms. 
It  purports  on  its  face  to  be  an  ordinary  contract  for  the  gen- 
eral deposit  of  money  with  two  requests  thereunder  written : 
IbL  An  order  to  pay  the  amount,  of  tlie  money  therein 
named  to  John  Brown  on  defendant  in  error's  note  held  by 
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him,  if  he  would  receive  it.  2d.  In  the  contingency  that 
Brown  would  not  receive  it  the  plaintiff  in  error  was  ordered 
to  loan  it  out  for  defendant  in  error's  use.  This  certificate 
was  undersigned  by  B.  T.  O.  Hubbard,  cashier  of  the  bank. 
By  signing  the  certificate  of  deposit  and  accepting  the  money, 
the  plaintiff  in  eiTor  in  substance  undertook  to  carry  out  the 
two  orders  or  requests. 

They  might  have  been  withdrawn  by  defendant  in  error  at 
any  time  before  Brown  notified  the  plaintiff  in  error  of  the 
acceptance  of  the  trust  money  held  by  it,  and  before  the 
money  was  loaned. 

But  the  plaintiff  in  error  claims  that  this  undertaking  of 
the  cashier  in  the  name  of  the  bank  was  ultra  vires^  both  as 
to  it  and  his  duties  as  cashier.  That  inasmuch  as  he  exceeded 
his  authority  to  act  for  the  bank  and  the  latter's  power  under 
the  charter,  the  entire  transaction  should  be  regarded  as 
though  Hubbaxd  had  taken  the  money  into  his  own  hands  on 
his  individual  account  and  had  agreed  with  the  defendant  in 
error  to  carry  out  the  requests  of  the  writing  without  refer- 
ence to  plaintiff  in  error.  Unless  this  contention  of  plaintiff 
in  error  can  be  legally  sanctioned  the  theory  of  the  defense 
entirely  fails. 

Let  us  inquire,  then,  whether  the  cashier  has  so  far  exceeded 
his  powers  and  those  of  the  bank  as  to  render  the  accepting 
of  the  defendant  in  error's  money  on  behalf  of  the  plaintiff 
in  error  entirely  void  as  a  contract  with  the  bank. 

The  5th  section  of  the  National  Banking  Law  of  June  3, 
1864,  under  which  the  plaintiff  in  error  was  organized,  gives 
power  to  the  board  of  directors  to  appoint,  among  other  offi- 
cers, a  cashier,  and  define  his  duties.  The  7th  section  author- 
izes all  banks  organized  under  the  act,  by  its  board  of  direct- 
ors ^  or  duly  authorized  oflicers  or  agents,  to  exercise,  "  subject 
to  law,  all  such  incidental  powers  as  shall  be  necessary  to 
carry  on  the  business  of  banking;  by  discounting  and  negotiating 
promissory  notes,  drafts,  bills  of  exchange,  and  other  evidences 
of  debt,  by  receiving  deposits,  by  buying  and  selling  exchange, 
coin  and  bullion,  by  loaning  money  on  personal  security,  and 
by  obtaining,  issuing  and  eirculating  notes  according  to 
the    provisions  of  this  title."     The  cashier  is  the  executive 
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ofBcer  of  the  bank  and  .transacts  most  of  its  business.  His 
acts,  to  be  binding  upon  the  bank,  must  be  done  within  the 
ordinary  course  of  his  duties,  and  when  so  done  it  is  prima 
fade  evidence  that  they  fall  within  the  scope  of  his  duty.  No 
proof  of  an  authorization  of  the  board  of  directors  is  required. 
Fletcher  v.  Bank  TJ.  S.,  8  Wheat.  338.  Some  of  his  duties 
are  to  keep  all  the  funds  of  the  bank,  its  notes,  bills  and  other 
choses  in  action,  to  draw  checks,  to  withdraw  the  funds  of  the 
bank  where  they  have  been  deposited,  receive  deposits  and 
issue  certificates  of  deposit,  and  such  certificates  only  require 
the  signature  of  the  cashier.  Barnes  v.  Ontario  Bank,  Smith, 
(N.  T.)  152.  When  money  is  deposited  in  a  bank  generally,  it 
is  the  property  of  the  bank,  and  can  not  be  paid  out  without 
the  order  of  the  depositor.     Carroll  v.  Cone,  40  Barb.  220. 

The  cashier  had  the  power  to  receive  for  the  bank  the 
defendant  in  error's  money  on  general  deposit  and  the  terms 
of  the  certificate  show  that  he  did  so  receive  it. 

The  identical  money  was  not  to  be  kept  separate,  only  the 
same  amount  was  ordered  to  be  paid  out  to  John  Brown,  or 
loaned  in  case  John  Brown  would  not  receive  it.  The  money 
was  paid  over  to  the  cashier  at  the  counter  of  the  bank  by 
defendant  in  eri'or,  and  was  received  for  the  bank  as  the  cer- 
tificate shows.  This  much  of  .the  transaction  was  not  outside 
of  the  ordinary  duties  of  the  cashier  or  ultra  vires  as  to  the 
bank,  and  it  was  certainly  for  its  benefit  to  receive  the  deposit, 
nor  was  it  ultra  vires  to  accept  the  money  to  be  paid  to  John 
Brown  in  case  Brown  wanted  it.  For  both  the  receiving  and 
the  paying  out  of  the  money  were  within  the  ordinary  duties 
of  the  cashier,  and  it  could  make  no  difference  whether  the 
defendant  in  error  gave  the  order  to  pay  it  out  at  the  time 
the  deposit  was  made  or  afterward.  If  there  was  anything 
the  bank  was  not  able  to  do  it  was  to  loan  the  money  on 
defendant  in  error's  account.  If  the  bank  was  unwilling  to 
proceed  to  loan  the  money  in  case  such  remote  contingency 
arose,  it  had  only  to  notify  the  defendant  in  error  and  pay  the 
money  back  to  him  or  on  his  order.  No  liability  could  attach 
to  the  bank  on  account  of  the  failure  to  loan  the  money  under 
the  contract.     That  portion  of  the   undertaking  would  alone 
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be  void.  Authority  supporting  this  view  is  found  in  the  case 
of  the  Bank  of  the  U.  S.  v.  Dunn,  6  Pet.  51. 

Dunn  was  about  to  become  the  indorser  of  a  promissory 
note,  whereupon  the  president  and  cashier  of  the  bank  rep- 
resented to  him  that  he  would  never  be  called  upon  to  pay 
it ;  that  the  bank  had  a  deposit  of  collateral  stock  of  anotlier 
bank,  left  by  the  principal  maker  of  the  note  as  security,  and 
that  his  signature  was  a  mere  matter  of  form.  On  the  faith 
of  such  representations  he  signed  the  note.  Thi*  defense  was 
excluded  by  the  court  below,  and  on  appeal  to  the  Supreme 
Court  of  the  United  States  that  court  held  it  was  properly 
excluded  and  affirmed  the  judgment  against  Dunn  on  his 
indorsement.  The  court  in  passing  on  the  point  said  "that 
the  most  decisive  objection  was  that  the  agi*eement  was  made 
with  persons  who  had  no  power  to  bind  the  bank.  It  is  not 
the  duty  of  the  cashier  and  president  to  make  such  contracts, 
nor  have  they  the  power  to  bind  the  bank  except  in  their 
ordinary  duties. 

"All  discounts  are  made  under  the  authority  of  the  d  rec- 
tors, and  it  is  for  them  to  fix  any  conditions  that  may  be 
proper  in  loaning  money.  *  *  *  The  assurances  relied 
upon,  if  made,  were  not  made  by  persons  authorized  to 
make  them.  The  bank  is  not  bound  by  them,  nor  would 
it  be  bound  if  the  assurances  had  been  made  in  so  spe- 
cific and  direct  a  manner  as  to  create  a  personal  responsibility 
on  the  part  of  the  cashier  and  president.'' 

It  will  be  observed  in  the  above  case  that  the  court  held 
that  portion  of  the  contract  good  that  came  within  the  power 
of  the  president  and  cashier  to  make,  to-wit,  the  taking  of  an 
unconditional  indorsement  from  Dunn.  That  portion  done 
without  power  which  was  in  favor  of  Dunn  was  rejected. 

So  here,  the  plaintiff  in  error's  cashier  was  fully  authorized 
to  take  deposits  for  the  bank,  but  in  attaching  a  stipulation  to 
it  that  he  was  not  authorized  to  make,  such  condition  would 
be  void,  but  the  contract  to  repay  in  such  cases  implied  from 
the  fact  of  deposit  would  be  good  as  to  his  principal.  The 
defendant  in  error,  as  appears  from  the  certificate,  was  wilh'ng 
to  trust  the  plaintiff  in  error  with  his  money  but  not  the 
cashier  individually. 
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The  case  of  the  Uaited  States  v.  TJie  City  Bank  of  Colum- 
bus, Ohio,  21  How.  366,  is  not  in  point  or  parallel  to  the  case 
at  bar.  There  the  cashier  of  the  bank  sent  a  letter  to  Thos. 
Corwin,  the  treasurer  of  the  United  States,  stating  that  the 
bearer,  Col.  Wul  Minor,  a  director  of  the  bank,  was  author- 
ized on  behalf  of  the  bank  to  contract  with  the  government 
for  the  transfer  of  monev  from  tlie  east  to  the  south  and 
west.  The  letter  being  presented  by  Minor  to  Corwin,  the 
latter  contracted  with  him  in  behalf  of  the  bank  to  receive 
$100,000 and  ti'ansfer  it  from  New  York  to  New  Orleans  free, 
and  gave  Minor  a  draft  on  the  United  States  treasury  in  New 
York  City  for  that  sum.  Minor  gave  his  receipt  for  it,  drew 
the  money  and  never  showed  up  with  it.  The  United  States 
sued  the  bank.  The  court  below  instructed  the  jury  in  favor 
of  the  bank  and  on  appeal  the  Supreme  Court  sustained  the 
instruction,  and  it  was  held  that,  as  the  cashier  had  no  author- 
ity from  the  board  of  directors,  he  could  not  appoint  Minor 
to  enter  into  such  a  compact  or  go  to  Washington  and  receive 
the  money  to  transfer  it  to  New  Orleans. 

But  suppose  Corwin  had  paid  this  money  over  the  counter 
of  the  bank  to  the  cashier  and  taken  a  certilicate  of  deposit 
with  an  agi'eement  that  the  bank  should  transfer  it  to  New 
Orleans  free  of  cost,  would  not  the  bank  have  been  liable  for 
the  amount  in  case  the  cashier  had  absconded  with  the  money? 
The  cashier  can  not  delegate  his  authority  to  any  other  person 
to  receive  money  on  deposit  for  the  bank,  much  less  send  a 
messenger  out  of  the  State  to  receive  it  without  authority 
from  the  directors. 

The  case  of  Bnshnell  v.  The  C.  C.  Ntl.  Bank,  10  Hun,  378, 
seems  to  be  quite  in  point.  Bushnell  and  one  Shaw  entered 
into  a  contract  for  the  sale  and  delivery  of  10,000  barrels 
of  crude  petroleum,  September  24,  1874,  at  a  stipulated 
price,  to  be  delivered  to  Shaw  at  buyer's  option  any  time  from 
that  date  to  December  31,  1874.  The  cashier  indorsed  the 
foUowmg  agreement  on  the  contract:  "September  26,  1874, 
T  A.  Shaw  has  this  day  deposited  in  the  Chautauqua  County 
National  Bank  of  Jamestown,  New  York,  $2,500,  which  is  to 
be  held  by  us  as  security  for  the  faithful  fulfilment  of  the 
within  contract."     Signed  by  the  cashier. 
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This  contract  was  then  delivered  to  Bushnell.  Shaw  losing 
on  the  deal  to  the  amount  of  the  deposit,  and  the  bank  refus- 
ing to  pay  according  to  agreement,  Bushnell  brought  suit,  and 
failing  in  the  court  below,  an  appeal  was  taken  to  the  fourth 
judicial  department  of  the  general  term  of  the  Supreme  Court, 
which  reversed  the  judgment  of  the  court  below. 

The  defendant  set  up  ultra  vires  as  against  the  plaintiflF. 
The  court  by  Judge  Smith,  held  that  the  "bank  impliedly 
promised  that  in  case  Shaw  failed  to  perform,  the  bank  would 
pay  to  the  plaintiff  in  damages  thereby  incurred,  $2,500." 
"The  bank  had  power  to  receive  the  deposit.  As  an  incident 
to  that  power,  it  had  authority  to  assent  to  any  terms  or  con- 
ditions respecting  the  use  or  disposal  of  the  money  deposited 
which  the  depositor  saw  fit  to  impose,  provided  they  were  not 
illegal  or  prohibited  by  defendant's  charter.  If  Shaw  had 
chosen  to  deposit  it  payable  absolutely  to  plaintiff  or  his  order, 
the  receipt  of  it  by  the  bank  and  the  issuing  of  a  certificate 
in  accordance  with  thqse  terms  would  have  been  strictly  within 
its  legitimate  and  ordinary  business."  The  court  held  "  that 
it  could  make  no  difference  that  the  deposit  was  payable  to  the 
plaintiff  upon  the  happening  of  a  future  contingent  event 
and  that  the  amount  to  be  paid  was  contingent  and  uncertain; 
*  *  *  but  was  not  to  exceed  the  amount  of  the  deposit" 
"It  is  said  there  was  a  trust  created.  In  the  same  sense  there 
is  a  trust  in  case  of  every  bank  deposit  by  one  person  to  the 
use  of  another." 

The  instructions  in  the  case  at  bar  given  for  the  defendant 
in  error,  complained  of,  commence  with  the  hypothesis  that 
"if  the  jury  believe,  from  a  preponderance  of  the  evidence, 
that  defendant  in  error  deposited  in  the  First  National  Bank  the 
sum  of  $800  *  *  *  and  if  this  was  mingled  with  the 
money  of  the  bank  *  *  *  then  defendant  in  error  could 
recover  in  this  suit  even  if  the  cashier  had  taken  out  a  much 
larger  sum  of  money." 

If  the  money,  as  the  instructions  suppose,  was  deposited 
with  the  hank  and  not  with  the  cashier  as  an  individual,  the 
defendant  in  error  has  a  legal  right  to  recover  whether  the 
money  was  afterward  mingled  or  not.     If  the  first  fact  of  the 
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deposit  was  true  in  the  manner  supposed  it  would  be  wholly 
immaterial  whether  the  last  one  of  mingling  was  or  not.     As 
the  certificate  shows  the  money  was  contracted  to  be  and  was 
put  into  the  hank  by  the  cashier,  who  had  full  authority  to 
receive  general  dej)o8it8,  the  i-ight  of  the  defendant  in  error  to 
recover  was  complete  without  the  further  act  of  mingling  such 
funds   with   those   of  the    bank.      K  the   plaintiff   in   error 
received   the   money  of  the  defendant  in  error   on  general 
deposit  through  its  cashier,  and  also  by  its  cashier  mingled  it 
with  the  general  funds  of  the  bank,  from  that  moment  the 
latter  became  the  debtor  of  the  former,  which   might  by  the 
terms  of  the  certificate  of  deposit  be  discharged  by  paying 
tlie  money  to  John  Brown,  or  by  loaning  it  out  for  the  use  of 
defendant  in  error.     If  the  bank  saw  proper  it  might  also  dis- 
charge such  debt  by  loaning  it  as  required  by  the  terms  of  the 
certificate,  though  it  could  not  be  compelled  by  law  to  do  so, 
but  if  Brown  would  not  receive  the  money  and  the  plaintiff 
in  error  would   not  loan   it,  the  liability  to  repay  the  same 
amount  of  money  to  defendant  in  error  or  on  his  order  or 
direction  became  fixed,  and  the  debt  could  not  be  discharged 
by  reason  of  the  embezzling  of  the  funds  of  the  bank  by  its 
cashier  to  a  greater  amount  than  the  deposit     If  the  deposit 
had  been  made  with  the  cashier  as  an  individual  and  not  as  the 
legally  authorized  officer  of  the  bank  such  a  defense  would  be 
possible,  but  uot  otherwise.     This  was  not  the  nature  of  the 
transaction.     The  defendant  in  error  as  well  as  the  cashier 
understood  that  the  transaction  was  with  the  bank,  and  as  a  strong 
circumstance  showing  such  intent  the  money  at  the  time  was 
mingled  with  the  bank's  funds.     The  undertaking  by  the  bank 
to  loan  the  money  for  the  use  of  the  defendant  in  error  was 
not  illegal   as   being  against  public  policy,  or   immoral,  nor 
was  there  any  express  prohibition  in  its  charter  against  such 
acts.    Even  if  the  plaintiff  in  error  had  exceeded  its  powers 
by  its  agi-eement  to  loan  the  money,  the  act  to  be  done  was 
not  immoral  or  against  public  policy  nor  was  it  even  prohib- 
ited by  its  charter  and   therefore  if  it  had  proceeded  to  the 
execution  of  the  contract  so  far  as  to  receive  the  money  in 
question  on  deposit  to  await  the  opportunity  to  make  the  loan 
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or  pay  it  to  John  Brown,  it  would  be  estopped  from  sotting 
up  the  plea  of  ultra  vires  to  defeat  recovery  for  the  money  so 
deposited.  The  very  ab'e  Judge  Allen,  of  New  York,  lays 
down  the  following  rule  on  the  subject : 

*'When  the  acts  of  corporations  are  spoken  of  as  vltra 
vireSj  it  is  not  intended  that  they  are  unlawful  or  even  such  as 
the  corporation  can  not  perform,  but  merely  those  which  ai*e 
not  within  the  powers  conferred  upon  the  corporation  by  act 
of  its  creation,  and  are  in  violation  of  the  trust  reposed  in  the 
managing  board  by  the  shareholders,  that  the  affairs  shall  be 
managed  and  the  funds  applied  solely  for  carrying  out  tlie 
objects  for  which   the  corporation   was  created.      *     *      « 

» 

Tlie  plea  of  ultra  vires  should  not  as  a  general  rule  pre- 
vail, whether  interposed  for  or  against  a  corporation,  when  it 
would  not  advance  justice,  but  on  thte  contrary  would  accom- 
plish a  legal  wrong."  Whitney  Armes  Comi)any  v.  Bariow 
et  al.,  63  N.  T.  62.  In  the  above  case  it  is  laid  down  as  a 
further  rule  and  as  being  well  settled  "  that  a  corporation  can 
not  avail  itself  of  the  defense  of  ultra  viree^  when  a  contract 
has  been,  in  good  faith,  fully  performed  by  the  other  party, 
and  the  corporation  has  had  the  full  benetit  of  the  perform- 
ance and  of  the  contract."  "If  an  action  can  not  be  brought 
directly  upon  the  agreement,  either  ecjuity  will  grant  relief  or 
an  action  in  some  other  form  will  prevail."  These  rules  pre- 
suppose that  corporations  may  enter  into  contracts  tlirough 
their  officers  and  perform  them,  and  the  party  with  whom  the}' 
contract  may  perform  them,  and  yet  such  contracts  be  with- 
out the  powers  gi'anted,  and  if  the  corporation  or  either  party 
receive  a  benefit,  it  or  he  must  make  compensation  after  the 
contract  is  performed.  But  while  the  contract  is  executory,  it 
may  be  repudiated  by  either  party.  In  the  meantime  if 
either  party  has  received  a  benefit  he  must  make  compensa- 
tion on  the  principles  of  natural  equity. 

Applying  these  rules  to  the  facts  of  this  case,  we  find  that 
the  instructions  presuppose  that  the  cashier  received  the 
money  in  question  on  behalf  of  the  bank  from  defendant 
in  error  as  a  general  deposit  and  mingled  it  with  the  money 
of  the  bank,  and  that  it  became  a  part  of  the  funds   of  the 
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bank  indistinguishable  from  any  other  funds.  If  the  agree- 
ment to  loan  the  money  was  ultra  vires  either  party  to  the 
contract  might  repudiate  that  part  of  it  before  the  money 
was  paid  out  or  loaned  under  the  agreement.  If  paid  out  or 
loaned  the  bank  could  recover  the  usual  compensation  for  its 
services  notwithstanding  the  acts  performed  might  have  been 
beyond  its  powers;  on  the  other  hand  defendant  in  error 
may  recover  from  the  bank  the  money  received  by  it.  The 
obligation  based  alone  on  the  grounds  of  estoppel  arose  as  soon 
as  the  money  was  received  on  de[>osit  and  much  more  when 
mingled  with  the  funds  of  the  bank.  It  became  a  debt  due 
from  the  bank  which  the  law  would  not  allow  it  to  deny  and 
a  cause  of  action  arose  after  demand  and  refusal  to  pay.  The 
cashier  by  authority  of  the  directors  .had  ]  osseesion  of  all  the 
bank's  funds,  not  the  money  in  question  alone,  but  all ;  and  he 
fraudulently  appropriated  a  large  amount  of  its  cash  capital 
to  his  own  use,  and  much  more  than  the  amount  of  this 
deposit.  Why  should  defendant  in  error  be  charged  with  the 
defalcation  any  more  than  any  other  depositor?  Because  he 
authorized  appellant  to  pay  John  Brown?  That  could  not 
be,  for  it  was  a  part  of  the  cashier's  legitimate  duties  to  draw 
money  out  of  the  bank  to  pay  depositors,  or  the  debts  of  the 
bank  at  the  order  of  depositors,  regardless  of  whether  the 
order  was  made  at  the  time  of  deposit  or  afterward;  and  if  in 
performing  this  duty  the  cashier  stole  the  money,  the  loss 
should  fall  on  the  bank  and  not  the  depositor.  He  was  the 
servant  of  the  bank.  After  this  money  was  received  by  the 
cashier  on  deposit  and  much  more  after  it  mingled  with  the 
funds  of  the  bank,  defendant  in  en'or's  claim  against  it  was  a 
cliase  in  action,  and  not  the  subject  of  larceny;  therefore  the 
theft  by  the  cashier  must  be  borne  by  the  bank.  If  it  be  con- 
tended that  the  bank  had  no  notice  that  the  money  so  mingled 
with  the  funds  of  the  bank  was  not  the  money  of  the  cashier 
and  that  by  reason  thereof  it  has  an  equitable  right  to  set  off 
the  amount  of  money  wrongfully  abstracted  by  the  caaliier 
against  the  deposit  of  defendant  in  error,  it  is  answered  that 
the  want  of  notice  can  not  be  set  up  against  his  equitable 
claim  as  an  estoppel  for  the  reason  that  it  has  been  put  in  no 


250  Appellate  Courts  of  Illinois, 

• 

First  National  Bank  of  Monmouth  v.  Brooks. 

worse  condition  on  account  of  want  of  notice.  The  money 
was  not  paid  out  to  the  cashier  supposing  the  bank  owed  him. 
As  a  matter  of  fact  the  bank  did  not  owe  him  but  owed 
defendant  in  error  and  the  want  of  notice  if  there  was  such 
want,  which  is  not  admitted,  had  no  effect  to  cause  the  lar- 
ceny. The  plaintiff  in  error  is  in  no  worse  condition  on 
the  account  of  the  want  of  notice.  Tlie  bank,  liowever,  is 
held  to  notipe  where  the  cashier  receives  the  money  by  vii-tue 
.of  his  authority  as  cashier,  as  here. 

What  is  said  here  is  said  in  reference  to  the  form  of  the 
instructions  complained  of  and  to  show  that  they  are  not  erro- 
neous.  As  there  was  no  serious  contradiction  as  to  the  proof  it 
is  not  necessary  to  discuss  it  further  than  to  say  it  justifies  the 
verdict.  The  judgment  in  the  opinion  of  a  majority  of  the 
court  should  be  affirmed  and  it  ia  accordingly  done. 

Judgment  affirmed . 

Dissenting  opinion  by  Welch,  J.  I  do  not  concur  in  the 
reasoning  or  the  conclusion  reached  by  my  brethren  in  this 
case.  The  8th  section  of  the  act  of  Congress  under  which 
national  banks  are  organized,  makes  them  banking  corpora- 
tions with  "  all  such  incidental  powers  as  shall  be  necessary  to 
cany  on  the  business  of  banking  by  discounting  and  negotiating 
promissory  notes,  drafts,  bills  of  exchange,  or  other  evidence  of 
debt;  by  receiving  deposits;  by  buying  and  selling  exchange, 
coin  and  bullion ;  by  loaning  money  on  personal  security;  and 
by  obtaining,  issuing  and  circulating  notes  according  to  the 
provisions  of  the  act."  The  powers  of  national  banks,  being 
enumerated  in  the  act  of  Congress  by  which  they  are  created, 
the  expressio  unitLs  est  exclusio  alterkis  if  applied  in  the  inter- 
pretation of  this  act  would  prohibit  national  banks  from  enter- 
ing into  such  a  contract  as  that  claimed  to  have  been  entered 
into  in  this  case. 

"  The  deposits  referred  to  in  the  act  are  deposits  of  money 
received  by  banks  in  the  usual  course  of  business  and  have  none 
of  the  qualities  of  a  hailment.  The  money  deposited  becomes 
the  money  of  the  banks  and  the  relation  of  debtor  and  creditor 
is  created  between  the  depositor  and  the  bank."     Whitney  v. 
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First  National  Bank  of  Brattleboro,  50  Yt.  398;  same  rule 
announced  in  Wiley  v.  First  National  Bank  of  Brattleboro,  47 
Yt  546;  First  National  Bank  v.  Ocean  National  Bank,  60  N. 
T.  278;  Wickler  v.  First  National  Bank,   42  Ind.  581. 

Angell  &  Ames  on  Corporations,  256,  says :  "  In  deciding 
whether  a  corporation  can  make  a  particular  contract,  we  are 
to  consider  in  the  first  place  whether  its  charter  or  some  stat- 
ute binding  upon  it  forbids  or  permits  it  to  make  such  a  contract; 
and  if  they  are  silent  upon  the  subject,  in  the  second  place, 
whether  the  power  to  make  such  a  contract  may  not  be 
implied  on  the  part  of  the  corporation  as  directly  or  inci- 
dentally necessary  to  enable  it  to  fulfil  the  purposes  of  its 
existence,  or  whether  the  contract  is  entirely  foreign  to  that 
purpose." 

The  contract,  if  any,  between  the  plaintiff  in  error  and  the 
defendant  in  error,  is  based  upon  this  paper : 

•*  Deposited  with  the  First  National  Bank  by  Wm.  H. 
Brooks. 

Monmouth,  III.,  June  2,  1883. 
Currency — $800.     To  be  indorsed  on  his  note  held  by  John 
Brown,  or  loaned  for  his  use  in  case  Brown  won't  receive  said 
money, 

B.  T.  O.  HuBBABD,  Ce." 

Judge  Wayne,  in  United  States  v.  City  Bank  of  Columbus, 
21  How.  (U.  S.)  356,  says:  "The  court  defines  the  cashier 
of  the  bank  to  be  an  executive  officer,  by  whom  its  debts 
are  received  and  paid,  and  its  securities  taken  and  transfen-ed, 
and  tliat  his  acts,  to  be  binding  upon  a  bank,  must  be  done 
within  the  ordinary  course  of  his  duties.  His  ordinary 
duties  are  to  keep  all  the  funds  of  the  bank,  its  notes,  bills 
and  other  choses  in  action,  to  be  used  from  time  to  time  for 
the  ordinary  and  extraordinary  exigencies  of  the  bank.  Ho 
usually  rc'jeives  directly,  or  through  the  subordinate  officers 
of  the  bank,  all  the  money  and  notes  of  the  bank  ;  delivers  up 
all  discounted  notes  and  other  securities  when  they  have  been 
paid;  draws  checks  to  withdraw  the  funds  of  the  bank  when 
they  have  been  deposited,  as  the  executive  officer  of  the  bank, 
ti-ansacts  most  of  its  business."     After  this  summary  of  the 
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duties  and  powers  of  the  cashier,  the  same  Judge  says,  "  that 
fie  may  not  make  any  contract  involving '  the  payment  of 
money  not  loaned  in  t/ie  'usual  or  custamary  way^  or  i)ur chase 
or  sell  property,  or  create  an  agency  of  any  kind  for  the  bank 
unless  expressly  authorized  by  those  to  whom  it  has  been  con- 
tided  to  manage  the  business  of  the  bank,  both  ordinary  and 
extraordinary."  The  same  rule  as  to  the  limits  of  the  author- 
ity of  bank  officers,  to  bind  the  corporation  to  acts  and  con- 
tracts within  the  ordinary  sphere  of  their  duties  and  tiic  scoj.e 
of  the  ordinary  business,  is  announced  in  the  following  cai^es : 
Minor  v.  Mechanics  Bank  of  Alexandria,  1  Pet.  46-70  ;  Flick- 
ner  v.  Bank  of  United  States,  8  Wheat.  338;  Fulton  Bank  v. 
New  York  and  Sharon  Canal  Co.,  4  Paige,  127.  Under  the 
rule  announced  in  the  authorities,  supra^  had  Hubbard,  as  the 
cashier  of  the  bank,  authority  to  receive  for  the  bank  money 
on  the  terms  stated  in  said  paper,  and  to  bind  the  bank  there- 
for ?  as  said  in  Whitney  v.  First  National  Bank  of  Brattle- 
boro,  50  Vt.,  supra:  ''The  deposits  referred  to  in  the  act  are 
deposits  of  money  received  by  banks  in  the  usual  course  of 
business,  and  have  none  of  the  qualities  of  a  bailment.  The 
money  de])osited  becomes  the  money  of  the  bank,  and  the 
relation  of  debtor  and  creditor  is  created  between  the  depositor 
and  the  bank  ; "  same  rule  announced  in  Commercial  Bank  of 
Albany  v.  Hughes,  17  Wend.  94;  Maine  Bank  v.  Fulton  Bank, 
2  Wall.  2.52.  This  is  the  character  of  deposit  which  by  the 
National  Bank  Act,  supra^  the  plaintiff  in  error  was  authorized 
to  receive,  and  in  receiving  such  a  dej)osit  the  cashier  would 
be  acting  within  the  scope  of  his  authority  and  the  bank  by  his 
act  would  become  a  debtor  to  the  depositor.  Does  the  paper 
signed  by  Hubbard,  snpra^  show  the  reception  by  him  of  such  a 
deposit  for  the  bank?  In  my  opinion  the  alleged  contract  is 
entirely  foreign  to  the  purpose  of  the  plaintiff  in  error  corpor- 
ation, and  is  ultra  vires  and  imposed  no  duty  or  obligation 
upon  the  bank.  Bullard  v.  Banks,  18  Wall.  385;  Hood  v. 
Armory,  2  Cr.  107.  The  defendant  in  error  in  depositing  his 
money  with  Hubbard  was  under  the  law  required  to  know 
Avhether  he  had  authority  as  cashier  of  plaintiff  in  error  to 
receive  it  on  the  terms  tixed  by  him,  and,  as  I  think  I  have 
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shown,  that  no  such  authority  existed.  The  money  must  have 
been  left  with  Hubbard  as  his  agent,  and  not  deposited  with 
the  plaintiflf  in  error.  This  view  is  sustained  by  Hubbard,  who 
says:  "Brooks  came  tome  and  gave  me  the  money  and 
requested  me  to  pay  it  to  Deacon  Brown,  and  in  case  Deacon 
Brown  would  not  receive  it  to  loan  it  out  for  him.  It  was  a 
personal  request  to  me."  Brooks  and  Hubbard  both  seemed 
to  realize  that  Hubbard  had  no  authority  to  receive  it  for  the 
bank  on  such  terms.  It  was  a  "  personal  request "  to  Hubbard 
to  make  the  application  of  the  money.  If  Hubbard,  as  the 
cashier  of  plaintiflf  in  error,  was  not  acting  in  the  limit  of 
his  duty  as  such  cashier  when  he  received  the  money  from 
Brooks,  then  he  received  the  money  as  the  agent  of  Brooks. 
Man.  Co.  v.  Lydig,  4  I.  R.  377  ;  Satislee  v.  Grant,  1  Wend. 
272 ;  Thatcher  v.  Bank  of  N.  T.,  5  Sandford,  121  ;  Lloyd 
V.  Bank,  3  Harris  (Pa.)  175  ;  Lithbridge  v.  Phillips,  2  Stark. 
544.  Even  if  it  should  be  conceded,  which  I  do  not,  that 
the  plain tiflE  in  error  could  receive  money  on  the  terms  stated 
in  the  paper  signed  by  Hubbard,  aupra^  that  would  make  it  a 
gratuitous  undertaking,  and  as  such  it  would  only  be  respon- 
p^'We  for  gross  negligence.  Wharton  on  Negligence,  Sec. 
47);  Edson  v.  Weston,  7  Con.  278  ;  Beardsly  v.  Eichardson, 
11  Wend.  25:  Sandusky  v.  McFarland,  3  Dana,  204. 

I  hold  that  no  liability  on  the  part  of  plaintiff  in  error  was 
incurred  on  the  paper  given  by  Hubbard  to  the  defendant  in 
error.  Has  anything  transpired  since  to  create  a  liability  on 
the  part  of  plaintiflf  in  error  to  the  defendant  in  error?  Hub- 
bard states:  "I  did  not  pay  it  to  Deacon  Brown,  I  did  not 
loan  it  for  Brooks,  1  put  it  in  the  general  funds  of  the  bank. 
It  was  kept  with  some  other  items  ou  a  little  memorandum 
paper  I  kept  in  the  drawer,  called  a  '  deduct  tag,'  in  the  cash 
drawer  for  accommodation.  It  was  so  I  could  pay  it  to  Dea- 
con Brown  when  he  called  for  it."  There  was  no  entry  made 
upon  the  bank  books  of  this  money,  if  there  had  been  it 
should  have  been  placed  to  the  credit  of  Hubbard,  it  having 
been  left  with  him  to  pay  to  Brown  or  loan  for  Brooks.  If 
it  had  been  placed  to  the  credit  of  Brooks  it  would  have 
required  the  check  of  Brooks  to  have  used  it.     What  was 
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written  on  the  "deduct  tag"  in  reference  to  this  money  we  do 
not  know.  It  is  certain  there  was  nothing  written  upon  it 
which  would  have  prevented  Hubbard  from  at  any  time  with- 
drawing the  money.  It  was  not  placed  to  his  credit  on  the 
books  so  that  his  check  would  have  been  necessary  to  with- 
draw it.  It  was  not  placed  to  the  credit  of  Brooks  so  that 
his  check  would  have  been  necessary  to  withdraw  it.  The  evi- 
dence of  the  directors  of  the  plaintiflE  in  error  shows  that  they 
did  from  time  to  time  and  repeatedly  count  the  funds  and 
compare  them  with  the  books;  that  no  one  of  them  ever  heard 
of  the  Brooks  money  or  found  any  such  overplus  in  the  cash; 
that  on  some  occasions  balances  were  corrected  through 
"  deduct  tags,"  but  nothing  is  known  of  the  Brooks  money. 
Hubbard  states  the  "deduct  tag"  was  left  there;  no  one  else 
connected  with  the  bank  remembers  to  have  seen  it  or  knows 
what  became  of  it.  Tlie  only  basis  on  which  Brooks  was 
entitled  to  recover  was  that  the  money  was  received  from 
Hubbard  and  mixed  with  the  funds  of  the  bank  and  was  never 
withdrawn  from  the  bank  by  him  or  by  his  authority. 

Various  errors  are  assigned  as  to  the  giving,  refusing  and 
modifying  of  instructions. 

The  instructions  given  for  the  defendant  in  error  author- 
ized the  jury  to  find  for  the  defendant  in  eiTor,  although  the 
jury  might  believe  that  Hubbard  took  from  the  funds  of  the 
bank  a  much  larger  amount  of  money  than  claimed  in  this 
case.  In  my  view  tlie  evidence  conclusively  shows  that  Hub: 
bard  had  not  only  withdrawn  the  money  left  by  Brooks  with 
him,  if  it  was  ever  mixed  with  the  funds  of  the  bank,  but  also 
had  withdrawn  all  of  the  money  of  the  bank.  Yet  under  the 
instructions  for  defendant  in  error  the  jury  were  authorized 
to  find  for  defendant  in  error.  Tliis  notwithstandins^  Hub- 
bard  says  "  I  so  placed  it  that  I  could  withdraw  it."  He 
must  have  exercised  that  right  to  withdraw  it,  for  he  left  no 
money  in  the  bank  when  he  left  it.  In  the  view  I  take  of 
this  case,  the  instructions  given  for  the  defendant  in  error 
should  not  have  been  given,  and  the  instimctions  given  for 
j>laintiff  in  error  should  have  been  given  without  modifi- 
cation. 
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City  of  Joliet 

V. 

Michael  Meaghan. 

Municipal  Corporations— Defective  Sidewalk— Action  for  Personal  In- 
jury— Liability  qf  Defendant j  Denied, 

1.  A  municipal  corporation  is  not  an  insurer  against  accidentia  to  indi- 
viduals upon  its  sidewalks,  but  is  only  bound  to  exercise  reasonable  diligence 
in  keeping  them  in  a  reasonably  safe  condition. 

2.  In  an  action  against  a  municipal  corporation  to  recover  damages  for 
an  injury  resulting  from  a  defective  sidewalk,  this  court  reverses  a  judg- 
ment for  the  plaintiff  on  the  ground  that  the  verdict  is  contrary  to  the  law 
and  evidence. 

* 

[Opinion  filed  January  15,  1887.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
Geoeob  W.  Stipp,  Judge,  presiding. 

Messrs.  Olin  &  Phelps,  for  appellant 

Mr.  O.  W.  Brown,  for  appellee. 

"Welch,  J.  This  was  an  action  brought  by  the  appellee  to 
recover  damages  from  the  appellant  for  injuries  claimed  to 
have  been  caused  by  the  negligence  of  the  ap})ellant. 

The  declaration  contains  three  counts.  The  first  "avers 
that  on  June  23,  A.  D.  1882,  the  defendant  had  control  of 
Ottawa  Street,  in  said  city  of  Joliet,  but  wrongfully  and  negli- 
gently suffered  the  sidewalk  there  to  be  and  remain  in  bad  and 
unsafe  condition,  and  divers  of  the  planks  thereof  to  be  and 
remain  broken  and  unfastened,  by  means  whereof  the  plaintiff, 
who  was  then  and  there  passing  along  and  upon  said  sidewalk, 
then  and  there  necessarily  and  unavoidably  tripped  and 
stumbled  upon  and  against  one  of  said  broken  and  unfastened 
planks  of  said  sidewalk,  and  was  thereby  thrown  and  fell, 
injuring  his  right  knee."     Second  count  "  avers  that  defend- 
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ant  was  incorporated,  and  under  its  charter  had  the  riglit  to 
build  and  keep  in  repair  sidewalks  along  its  streets;  that  prior 
to  said  23d  day  of  June,  1882,  under  its  charter  it  took  pos- 
session and  control  of  the  sidewalk  on  the  east  side  of  said 
Ottawa  Street;  and  on  June  23,  1882,  a  plank,  a  part  of  said 
sidewalk,  was  so  loosely  lying  as  to  make  it  dangerous  for  per- 
sons to  pass  along  and  npon  such  sidewalk  and  that  defendant 
well  knowing  the  premises,  while  it  had  the  care  and  conti-ol 
of  such  street  and  while  the  sidewalk  was  out  of  repair,  then 
and  there  carelessly  and  wrongfully  suflFered  and  permitted  the 
sidewalk  to  be  and  to  continue,  and  the  same  was  out  of  repair, 
and  on  June  23d  plaintiff  was  passing  along  such  sidewalk 
with  ordinary  care,  and  was  then  and  there  necessarily  and 
unavoidably  thrown  down  by  the  raising  of  the  loose  plank 
aforesaid,  and  fell,  greatly  bruising  and  wounding  his  right 
knee,  etc." 

Third  count  "  avers  that  said  sidewalk  was  out  of  repair, 
^  several  of  the  boards  thereof  J[)eing  loose,  and  not  properly 
fastened  to  the  stringers  of  the  same;  that  defendant  knowing 
the  same  and  having  control  of  said  street,  carelessly  permit- 
ted the  sidewalk  to  be  and  continue,  and  the  same  was  out  of 
repair,  by  means  whereof  the  plaintiff,  who  was  passing  along 
and  over  the  said  sidewalk  exercising  ordinary  care,  was  caught 
and  tripped  by  the  raising  of  one  end  of  a  loose  and  improp- 
erly fastened  board,  the  other  end  of  the  same  board  having 
been  stepped  on  by  another  person  passing  along  the  sidewalk 
with  ordinary  care,  and  thereby  the  plaintiff  was  thrown  upon 
the  ground  and  his  right  knee  injured,  etc."  Plea  of  not 
guilty.  Trial,  verdict  for  plaintiff  for  the  sum  of  $400. 
Motion  for  new  trial;  motion  overruled  and  judgment  on  ver- 
dict for  the  sum  of  $400  and  costs.  From  which  this  appeal 
is  taken.     Yarious  errors  are  assigned. 

In  the  view  we  take  of  this  case  we  do  not  deem  it  neces- 
sary to  notice  but  the  tenth  and  eleventh  assignments  of  error. 
The  tenth  states  that  the  verdict  is  contrary  to  the  evidence. 
The  eleventh  states  that  the  verdict  is  contrary  to  the  law. 
We  shall  treat  these  assignments  as  being  one — that  the  ver- 
dict is  contrary  to  the  Jaw  and  the  evidence. 
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"A  mtinicipal  corporation  is  not  an  insurer  against  accidents 
to  individnals  upon  its  streets  or  sidewalks,  nor  is  it  liable  for 
any  defect  therein,  though  such  defect  may  be  the  cause  of 
tlie  injury  complained  of.  It  is  only  bound  to  exercise  reason- 
able diligence  in  keeping  its  streets  and  sidewalks  in  a  reason- 
ably safe  condition."  The  gravamc  n  of  the  charge  in  each  of 
said  counts  is  that  tlie  sidewalk  on  which  the  appellee  fell  and 
was  injured  was  out  of  repair,  several  of  the  boards  being 
loose  and  not  properly  fastened  to  the  stringers  of  the  same; 
that  appellant,  knowing  the  same  and  having  control  of  the 
same,  carelessly  permitted  the  sidewalk  to  be  and  continue  out 
of  repair,  by  means  whereof  the  appellee,  whilst  passing  over 
the  said  sidewalk  exercising  ordinary  care,  was  caught  and 
tripped  by  the  raising  of  one  end  of  a  loose  and  improperly 
fastened  board,  etc.  Under  the  law,  before  the  appellant 
conid  be  held  liable  appellee  was  required  to  prove,  by  a  pre- 
ponderance of  the  evidence,  that  the  sidewalk  was  in  the  con- 
dition as  stated  by  him  in  some  one  of  the  counts  of  his  dec- 
laration, and  that  the  appellant  had  knowledge  of  such 
condition,  actual  or  constructive,  and  suffered  and  permitted 
the  same  to  continue  and  remain  out  of  repair.  We  have 
carefully  examined  the  evidence  in  this  record,  and  we  have 
been  unable  to  find  any  evidence  tending  to  show  actual  notice 
to  the  appellant ;  nor  were  such  facts  shown  from  which  notice 
could  be  inferred;  nor  that  the  oflScers  of  the  appellant,  by 
the  exercise  of  ordinary  diligence,  could  have  known  that  the 
sidewalk  was  in  the  condition  as  claimed.  The  evidence  as  to 
loose  planks  having  been  seen  by  Moore  and  appellee  on  a 
previoQS  occasion,  was  as  follows:  Moore  states  that  the 
planks  he  saw  loose  he  threw  out,  but  that  they  were  replaced 
the  same  day  and  fastened.  Appellee  states  that  on  the  occa- 
sion that  he  saw  the  loose  board,  tliat  it  was  replaced  the  same 
day.  The  point  where  the  appellee  fell  was  not  at  the  point 
in  the  walk  where  the  planks  had  been  thrown  out  by  them* 
Mr.  High,  who  built  the  walk,  and  before  whose  gate  appellee 
fell,  states  that  the  walk  was  well  and  substantially  bnilt;  that 
it  was  in  a  reasonably  good  condition ;  that  he  examined  the 
walk  frequently,  and  whenever  he  saw  a  loose  board  he  spiked 
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it  down ;  that  the  walk  was  in  front  of  his  house  and  he  passed 
over  it  frequently,  and  that  it  had  been  in  a  reasonably  safe 
condition  all  the  time.  The  condition  of  the  walk  as  described 
by  Cannin^hain  is  of  a  character  too  indefinite  and  nncertain 
as  to  time  to  furnish  any  information  as  to  its  condition  when 
ap|)ellee  received  his  injury. 

Egan's  evidence  is  in  regard  to  the  condition  of  the  side- 
walk in  the  summer  of  18S3,  over  a  year  after  the  injury  to 
appellee;  specific  objection  having  been  made  to  his  evidence 
on  this  ground,  the  objection  should  have  been  sustained. 
The  only  times  fixed  with  any  definiteness  of  any  loose  planks 
in  said  sidewalk  is  by  Moore,  appellee  and  Mr.  High.  Moore 
and  appellee  each  say  the  planks  were  replaced  on  the  same 
day;  they  saw  them  loose  and  thrown  out,  and  Mr.  High  states 
that  he  always  replaced  and  spiked  tlie  planks  when  they  were 
out  or  loose;  that  he  watched  the  condition  of  the  walk,  and 
that  it  was  good.  The  planks  that  are  shown  to  have  been 
loose  and  thrown  out  could  not  have  been  more  promptly  re- 
placed than  they  were,  as  shown  by  Moore,  appellee  and  Mr. 
High.  In  the  view  we  take  of  the  evidence  in  this  case,  and 
under  the  law,  no  recovery  can  be  sustained  in  favor  of  the 
appellee. 

Jvdgment  reversed. 


John  W.  Stevenson 

V. 

Ann  Morrissey. 


Forcible  Entry  and  Detainer — Possession — Evidence — Instructions. 

1.  In  an  action  of  forcible  entry  and  detainer,  upon  a  review  of  the  evi- 
dence, it  is  held:  That  the  defendant  was  never  ont  of  possession;  that 
the  plaintiff  never  had  such  actual  and  peaceable  possession  as  would  e^ive 
bim  a  right  of  action  under  the  statute;  and  that  there  was  no  material 
error  in  giving  and  refusing  instructions. 

2.  It  is  proper  to  refuse  an  instruction  which  is  in  substance  and  form 
substantially  identical  with  instructions  given. 
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Jn  error  to  the  Circuit  Court  of  Lee  County  the  Hon. 
William  Brown,  Judge,  presiding. 

Mr.  David  L.  Hough,  for  plaintiflf  in  error. 

Messrs.  W.  &  W.  D.  Barge  and  Richolson  &  Gentleman, 
for  defendant  in  error. 

It  is  incumbent  upon  the  plaintiff  to  show  that  he  had  actual 
possession  of  the  premises.  A  mere  constructive  entry  is  not 
sufficient.  McCartney  v.  McMullen,  38  111.  237;  Thompson  v. 
Stomberger,  54  111.  326;  Spurck  v.  Forsyth,  40  111.  438;  Mann 
V.  Brady,  67  111.  95. 

His  possession  must  be  excessive.  Jamison  v.  Graham,  67 
111.  91. 

If  either  plaintiff  nor  Hough  had  exclusive  possession  as 
long  as  defendant  and  her  family  were  there.  If  any  of  her 
l)roperty  was  there,  then  there  was  no  exclusive  possession 
against  her.  Stevenson  says  there  were  some  of  hfer  things 
in  the  house  on  Monday  when  he  went  there.  This  was 
enough  to  give  her  possession  of  the  premises. 

The  plaintiff  must  show  a  right  to  the  present  possession. 
Nicholson  v.  Walker,  4  111.  App.  404. 

This  he  did  not  do.     He  had,  therefore,  no  right  of  action. 

Baker,  P.  J.  This  was  forcible  entry  and  detainer  by  John 
W.  Stevenson,  plaintiffinerror,against  Ann  Morrissey,  defend- 
ant in  error,  for  the  purpose  of  recovering  the  possession  of  a 
certain  house  and  premises  in  the  town  of  Peru,  in  La  Salle 
County.  The  suit  has  been  pending  in  the  courts  for  many 
years,  and  was  taken  to  the  Circuit  Court  of  Lee  County  by 
cliange  of  venue  and  a  jury  trial  there  resulted  in  a  verdict  and 
judgment  for  defendant  in  error. 

Defendant  in  error  was  married  to  one  Pat  Conley  in  1852, 
and  they  at  once  moved  on  the  premises  and  occupied  the 
house  in  question  as  a  home,  and  they  continued  living  thei*e 
with  their  family  for  a  number  of  years  and  until  Conley  died, 
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leaving  her  and  the  children  in  possession.  She  afterward 
intermarried  with  William  Morrissey,  and  thej,  witli  her  chil- 
dren, occupied  the  place  as  a  residence  down  to  and  on  Satur- 
day the  23d  of  August,  1873.  Morrissey,  the  husband,  was 
working  on  the  canal  during  said  month  of  August,  and  on 
the  day  mentioned  and  for  some  time  thereafter  was  absent 
from  home.  About  noon  of  that  Saturday,  D.  L.  Hough  and 
one  Keys  came  to  the  house  and  found  defendant  therein 
with  her  two  children.  They  at  once  proceeded  to  remove 
from  the  house  and  premises  and  place  upon  the  public 
highway  the  household  goods  *and  furniture  of  defendant 
in  error,  consisting  of  stoves,  beds,  bed  ticks,  chairs,  a  bar- 
rel of  flour,  a  barrel  of  salt,  hams,  butter  and  numerous 
other  articles.  After  doing  this  they  forcibly  ejected  defend- 
ant in  error  and  her  children  from  their  domicile,  nailed  and 
fastened  the  door  with  a  cleat  and  board,  and  then  left  the 
place.  It  does  not  appear  from  the  evidence  that  either  Hongh 
or  Keys  had  in  his  handd  any  writ  or  legal  process  authoriz- 
ing these  acts,  and  no  attempt  or  offer  was  made  upon  the  trial 
to  show  fliey  had  any  authority  whatever  for  their  high-handed 
|)roceedings. 

As  soon  as  these  trespassers  had  departed,  defendant  in  error 
and  her  children  effected  an  entrance  into  their  house  and 
opened  the  door;  Mrs.Morrissey  and  her  daughter,who  was  about 
thirteen  years  of  age  at  the  time  of  the  occurrence,  both  testify 
that  supper  and  the  meals  for  two  subsequent  days  \vere  cooked 
at  a  lire  made  outside  of  the  door,  the  stoves  all  having  been 
moved  into  the  street  and  to  a  considerable  distance;  that  their 
meals  were  eaten  inside  the  house,  and  that  on  Saturday,  Sunday 
and  Monday  nights  they  slept  in  the  house  on  a  straw  tick  they 
got  down  out  of  the  gaiTet.  Their  statements  are,  in  part, 
corroborated  by  Hough,  who  testifies  he  went  there  late  Sun- 
day afternoon  and  again  on  Monday  morning  and  that  both 
times  he  found  the  door  unfastened  and  on  each  of  these  occa 
sions  nailed  and  fastened  it  as  he  had  done  on  Saturday.  He 
also  states  nothing  was  left  in  the  house  but  some  refuse  stuff 
in  the  garret,  and  he  probably  includes  the  straw  tick  in  this 
refuse  stuff.     It  appears  that  on   both   of*  these   occasions 
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when  he  was  back  there  the  defendant  in  error  was  absen  t; 
on  Sunday  she  was  at  church  and  on  Monday  morning  she 
wras  at  Ottawa  for  the  purpose  of  consulting  a  lawyer.  He 
did  not  at  either  time  find  the  two  children  in  the  house,  but 
McHale,  who  was  there  at  the  same  time  on  Sunday,  testifies 
he  saw  them  both  on  the  premises.  The  evidence  of  the 
daughter,  Ellen  Conley,  is  also  to  the  purport  she  and  lier 
little  brotlier  were  on  the  premises  on  these  several  occasions; 
but  the  children,  in  the  absence  of  their  mother,  seemed  to  have 
avoided  meeting  Hough.  The  cow  and  pig  of  defendant  in 
error  wore  also  upon  the  place. 

On  Monday,  August  25th,  an  aiTangement  was  made 
between  Hough  and  John  W.  Stevenson,  the  plaintiff  in  error, 
whereby  the  latter  was  to  have  the  use  of  the  house  and 
premises  as  tenant  of  the  former  until  the  first  day  of  May 
following,  and  as  compensation  therefor  was  to  keep  possession 
for  Hough  and  fix  up  and  repair^  the  house,  and  about  three 
o'clock  that  afternoon  plaintiff  in  error  took  to  the  place,  in  a 
light  one-ho?se  wagon,  a  stove,  chair,  pail  and  broom,  to  be 
used  in  cleaning,  and  some  glass  and  putty  for  repairing  the 
windows,  and  put  them  in  the  building.  The  children  of 
defendant  in  error  were  upon  the  place,  *but  Ellen,  the  eldest, 
i-an  off  to  her  aunt's  in  search  of  her  mother,  who  had  not  yet 
returned  home  from  her  trip  to  Ottawa.  -An  hour  or  more 
thereafter  defendant  in  error  returned  to  the  house  with  her 
children  and  her  mother-in-law,  an  old  woman  eighty  years  of 
age,  and  found  plaintiff  in  error  tearing  the  paper  off  the  walls. 
The  latter  testiKes,  there  were  some  things  there  when  he 
went,  and  that  when  defendant  in  error  got  there  she  clainled 
the  property  and  shook  her  fists  at  him  and  threatened  him 
with  a  shovel ;  that  he  at  first  told  her  he  had  rented  and 
proposed  to  stay  there,  but  afterward  said  to  her  if  the 
property  was  hers  he  didn't  want  it,  or  to  get  into  a  law  suit, 
and  wouldn't  have  any  law;  that  he  remjained  there  about  an 
hour,  during  which  the  family  put  his  stove  and  things  out 
of  the  house,  and  then  left,  but  did  not  go  awaji  willingly. 
The  testimony  for  defendant  in  error  is  somewhat  different 
from  this,  and  is  to   the  effect  she   did   not  threaten  him 
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with  a  shovel;  that  when  she  told  him  the  property  was  here 
he  said  all  right,  please  keep  still  and  he  would  go  away,  and 
that  she  told  him  he  had  better  get  out,  and  he  sat  down  in  a 
chair  and  smoked  with  the  old  lady  until  the  rain  was  over, 
^  when  he  picked  up  the  putty  and  glass  and  put  them  in  his 
\  pail  and  walked  ofif.  The  family  remained  in  the  house  that 
Monday  night,  and  the  next  day  a  man  was  hired  and  the  fur- 
niture and  property  in  the  street  were  brought  back;  and 
defendant  in  error  has  continued  to  reside  upon  the  premises 
from  that  time  hitherto.  There  is  some  conflict  in  the  testi- 
mony in  respect  to  a  few  of  the  facts  above  mentioned,  but 
we  do  not  deem  these  conflicts  material  to  the  decision  of  the 
case,  and  we  find  the  facts  to  be  substantially  as  stated. 

It  is  clear  that  defendant  in  error  never  was  out  of   pos- 
session of  the  dwelling-house  and  land.     At  the  time  of  the 
unlawful  raid  made  upon  her  she  had  been  in  the  quiet  and 
peaceable  occupancy  of  the  premises  as  a  home  for  more  than 
twenty-one  years.     She   and   her   family    were   temporarily 
ejected  by  force  from  her  domicile,  and  most  of  her  house- 
hold goods  and  chattels  were  by  the  tort-feasors  tluwn  into 
the  public  highway.    But  she  never  abandoned  or  yielded  up 
the  premises  or  succumbed  to  the  force  that  was  imposed. 
She  resisted  continuously,  as  she  had  an  undoubted  right  to 
do  in  defense  of  her  castle,  to  the  best  of  her  ability,  and  all 
the  while  asserted  and  maintained  her  possession.     Immedi- 
ately upon  the  departure   of    Hough  and  Keys  on  Saturday 
afternoon  the  family  re-entered  the  house.     During  all  the 
nights  involved  in  the  res  gestm  of  the  transaction  she  and 
her  children  slept  there,  and  during  the  days  they  ate  their 
meals  there,  and  all  or  some  of  the  family  were  continuously 
within  its  four  walls,  except  when  for  a  very  short  time  on 
Sunday  and  for  a  few  hours  on  Monday,  and  in  the  temporary 
and  necessary  absence  of  the  mother  from  home,  her  minor 
children,  probably  actuated  by  fear,  sought  refuge  upon  the 
approach  of  Hough  or  plaintiff  in  error,  in  the  stable  or  corn- 
field upon  the  premises.     It  matters  not  that  they  made  their 
bed  upon  an  old   straw  tick  or  even  upon  the  bare  floor,  or 
that  they  had  no  table  upon  which  to  eat  theii*  meals.     Be- 
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sides  this,  defendant  in  error  uninterruptedly  had  upon  the 
place  her  cow,  pi^,  straw  tick  and  certain  refuse  stuff. 

It  is  also  clear  plaintiflf  in  error  never  had  such  actual  and 
peaceable  possession  as  would  give  him  the  right  to  an  action 
under  the  statute  of  forcible  entry  and  detainer.  When 
Mi-s.  Morrissey  started  for  Ottawa  about  5  o'clock  Monday 
morning,  for  the  purpose  of  procuring  legal  assistance  in  pro- 
tecting herself  against  the  invasions  of  her  rights,  she  left  her 
children  quietly  asleep  in  the  house ;  and  when  she  returned 
home  that  afternoon  from  Ottawa  she  found  plaintiflf  in  error 
trespassing  upon  her  possession,  and  she  was  fully  authorized 
to  do  all  she  did  do  in  order  to  protect  her  property  and  main- 
tain her  possession.  Even  plaintiflf  in  error  states  he  found 
some  things  there  when  he  went,  and  he  expressly  declines  to 
testify  the  children  were  not  there,  and  the  evidence  other- 
wise shows  clearly  they  were.  The  circumstances  exclude 
any  conclusion  that  the  parties  to  this  controversy  were  both  in 
possession  as  joint  tenants  or  tenants  in  common,  and  the  evi- 
dence utterly  fails  to  show  an  exclusive  possession  by  plaintiff 
in  error.  Jamison  v.  Graham,  57  HI.  94.  If  the  claim  made 
by  plaintijS  in  this  suit  was  held  good,  no  one  would  be  safe 
in  the  possession  of  his  domicile. 

Even  if  the  possession  of  plaintiflf  on  theafternoon  of  Monday 
was  admitted,  we  would  have  no  hesitation  in  holding  under 
the  facts  of  the  case,  the  occurrences  that  transpired  and  the 
language  that  was  used,  that  he  voluntarily  abandoned  the 
house  and  surrendered  it  into  the  possession  of  defendant  in 
error,  and  this  notwithstanding  his  statement  on  re-direct 
examination  that  he  did  not  go  away  willingly. 

Objections  are  urged  to  the  rulings  of'  the  court  upon  two 
of  the  instructions — the  seventh  of  those  submitted  by  plaintiff 
in  error,  and  tlie  third  of  those  asked  by  defendant  in  error. 
It  was  not  error  to  refuse  the  seventh,  and  for  the  reason  it 
was  identical  in  substance  and  almost  identical  in  form  and 
phraseology  with  the  eighth  instruction,  and  that  was  given  ; 
and  moreover  the  legal  principle  upon  which  it  was  based  was 
also  contained  in  the  flirst,  second,  fourth  and  fifth  given 
instructions.     Nor  was  it  error  to  give  said  instruction  as  it 
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was  modified  by  the  court,  for  as  so  modified  it  stated  good 
law. 

It  was  not  manifest  error  to  give  said  third  instruction. 
The  two  legal  propositions  contained  therein  were  correjit 
statements  of  the  law ;  a  peaceable  possession  by  plaintiflE  of 
the  premises  in  controversy,  was  a  condition  precedent  to  the 
right  of  recovery  under  clause  one  of  the  second  section  of  the 
Forcible  Entry  and  Detainer  Act;  and  said  section  by  its  very 
terms  only  gives  the  remedy  therein  provided  to  the  person  en- 
titled to  the  possession.  The  instruction  might  prob  ibly  be  held 
erroneous  in  some  cases  arising  under  the  first  clause  of  the 
section  for  a  forcible  entry,  on  account  of  the  force  in  which 
these  two  legal  propositions  were  stated,  and  on  the  ground  its 
tendency,  in  the  form  given,  would  be  to  mislead  the  jury,  by 
inducing  them  to  believe  that  a.  peaceable  possession  did  n  t 
of  itself  give  a  right  of  recovery  under  the  statute;  without 
other  proof  the  plaintiff  was  entitled  to  the  possession;  but, 
as  applied  to  the  case  at  bar,  the  instruction  could  have  ba<t 
no  effect  to  mislead. 

We  think  the  evidence  that  was  objected  to  on  the  trial 
was  admissible  for  the  purpose  of  showing  that  defendant  in 
error  was,  and  the  plaintiff  in  error  was  not,  in  the  actual, 
peaceable  and  exclusive  possession  of  the  premises  in  question. 

In  our  opinion  the  verdict  and  judgment  are  right  and  just 
and  the  judgment  is  afiirmed. 

Affirmed, 


James  F.  Griffik 

V. 

Charles  R.  Haskins  et  al. 

"Real  Pi'op^'rty — Conveyance  Procured  by  Fraud — Possession  of  Grantor 
as  Notice — Presumption — Eride n ce, 

1.  The  actual  occupancy  of  premises  is  notice  of  whatever  right,  title, 
interest  or  equity  the  occupant  may  have  therein. 

2.  Where  the  grantor  of  real  estate  remains  in  possession,   all  persons 
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holding  under  the  grantee  are  chargeable  with  notice  of  all  claims  of  the 
grantor,  both  legal  and  equitable,  and  if  tEe  original  conveyance  was  pro- 
cured by  fraud,  Ruch  persons  can  not  be  protected  as  innocent  purchasers. 

3.  In  the  case  presented,  it  is  held:  That  no  presumption  can  be  enter- 
tained that  the  purchaser  of  a  note  secured  by  trust  deed  would  not  have 
ascertained  by  inquiry  that  the  original  conveyance  was  fraudulent. 

[Opinion  filed  January  15,  1887.] 

Appeal  from  the  Circuit  Court  of  Iroquois  County;  the 
Hon.  Alfred  Sample,  Judge,  presiding. 

Messrs.  A.  Van  Buren  and  John  Olney,  for  appellant. 

Messrs.  Doyle,  Morris  &  Pierson,  for  appellees. 

Baker,  P.  J.  On  the  5th  day  of  February,  1881,  Herbert 
Smith,  being  the  owner  and  in  possession  of  certain  lots  and 
the  store  and  dwelling  house  thereon,  in  Loda,  Iroquois  County, 
Illinois,  executed  a  conveyance  of  the  premises  to  Charles  R. 
Haskins.  At  the  same  time,  and  in  exchange  therefor,  Has- 
kins made  a  deed  to  Smith  purporting  to  convey  a  section  of 
land  in  Missouri.  In  this  transaction  Smith  acted  upon  the 
faith  of  an  affidavit  made  by  Haskins  and  a  protended  abstract 
of  title,  which  afterward  turned  out  to  be  whoUv  false  and 
fraudulent  and  signed  by  a  fictitious  name.  At  the  date  of 
these  deeds  Haskins  executed  to  Smith  a  lease  at  the  nominal 
rent  of  $1,  of  the  property  in  Loda,  to  expire  on  the  4th  day 
of  April  following,  and  Smith  continued  in  the  occupancy  of 
the  premises. 

On  the  7th  day  of  February,  1881,  Haskins  made  his  prom- 
issory note  of  that  date,  for  $500,  payable  to  the  order  of 
himself  and  due  in  one  year  with  8  per  cent,  interest,  and 
indorsed  it  in  blank,  and  secured  it  by  a  deed  of  trust  on  the 
Loda  property,  which  was  filed  for  record  on  the  10th  of  that 
month,  and  on  the  19th  of  the  month  he  made  a  warranty 
deed  for  the  I«oda  lots  to  one  Ernest  Eiveland  for  the  alleged 
consideration  of  $2,000.  During  the  latter  half  of  February 
and  the  early  part  of  March,  William  Garner  and  one  Trepes 
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were  busy  hawking  the  $5  ;0  note  and  deed  of  trust  about 
Chicago,  and  trying  to  lind  a  purchaser  for  them  at  a  heavy 
discount  The  evidence  tends  very  strongly  to  show  that 
these  two  men  were  acting  in  concert  with  Haskins  in  the 
whole  fraudulent  transaction,  and  were  to  share  in  the  spoils; 
and  Trepes,  while  pretending  to  act  as  the  agent  of  Smith, 
inveigled  him  into  the  exchange  of  his  Loda  property  for  tlie 
false,  fraudulent  and  forged  title  to  Missouri  lands,  and  charged 
and  collected  from  Smith  $75  for  services  as  such  agent. 

The  latter  part  of  February,  1881,  Trepes  offered  to  sell  tlie 
note  and  deed  of  trust  to  Jay  Reed,  an  attorney  in  Chicago,  for 
$450,  and  left  them  with  him  for  examination.  The  next  day 
Reed  went  to  Loda,  and  saw  the  property  there,  and  Smith, 
and  the  pretended  abstract  of  title  to  the  Missouri  lands.  We 
are  fully  satisfied  from  the  evidence  that  it  was  at  this  inter- 
view with  Reed  that  Smith  first  became  suspicious  of  the  ab- 
stract and  the  title  to  the  section  of  land  in  Missouri.  Reed 
testifies  the  interview  was  in  the  latter  part  of  February;  that 
he  afterward  went  to  Dakota,  and  arrived  in  Dakota  on  the 
1st  day  of  March.  On  the  4th  of  March,  Smith  sent  his 
father  to  Missouri  to  examine  into  the  matter  of  these  lands, 
and  he  testifies  he  was  induced  to  do  so  on  account  of  a  con- 
versation he  had  with  Reed,  an  attorney  who  came  from 
Chicago,  about  the  last  of  February. 

The  result  of  the  trip  to  Missouri,  and  an  abstract  of  title 
afterward  obtained  from  the  recorder  of  deeds  there,  was  an 
ascertainment  of  the  fact  the  title  of  Haskins  to  the  section  of 
land  was  false,  fraudulent  and  fictitious.  At  the  June  term, 
1881,  of  the  L'oquois  Circuit  Court,  upon  bill  in  chancery  filed 
by  Smith  on  the  25th  day  of  the  preceding  March,  and  to 
which  Haskins,  Riveland  and  others  were  made  parties,  the 
deed  from  Smith  to  Haskins  was  set  aside  on  the  ground  it 
was  obtained  by  fraud,  and  the  deed  from  Haskins  to  Riveland 
and  the  deed  of  trust  executed  by  Haskins  were  set  aside  and 
declared  to  be  null  and  void.  Si^iith  continued  in  the  actual, 
peaceable  and  exclusive  possession  of  the  Loda  ])roperty  until 
the  16th  day  of  December,  1881,  when  he  conveyed  the  same 
by  deed   of  warranty  for   a  valuable   consideration  to  J.  B. 
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Wasson;  and  said  Wasson  forthwith  took  actual  and  exclusive 
possession  of  the  premises,  and  has  so  remained  in  possession 
from  tliat  time  hitherto. 

In  1883,  James  T.  Griffin,  appellant  herein,  filed  this  bill  in 
chancery  in  the  L'oquois  Circuit  Court  for  the  purpose  of 
foreclosing  the  deed  of  trust  above  mentioned,  and  made  Has- 
kins, Kiveland,  Smith,  Wasson,  and  others  i>arties  defendant 
thereto.  Smith  and  Wasson,  and  Ilill,  a  tenant  of  Wasson, 
answered  and  made  defense;  and  such  proceedings  were 
afterward  had  in  the  Circuit  Court  as  that  upon  a  hearing  of 
the  cause  a  decree  was  rendered  dismissing  the  bill  as  to  all 
the  rights  of  Smith,  Wasson  and  Ilill,  and  ordering  that  the 
mortgage  or  deed  of  trust  on  the  Loda  lots  be  no  lien  thereon, 
and  against  appellant  for  costs. 

Appollant  claims  to  be  an  innocent  purchaser  for  value  of 
the  note  and  deed  of  trust;  but  even  tliis  point  is,  from  the 
evidence,  somewhat  doubtful.  In  the  leading  case  of  Olds  v. 
Cummings,  31  111.  188,  it  was  held  that  he  who  buys  that  which 
is  not  assignable  at  law,  relying  upon  a  court  of  chancery  to 
protect  and  enforce  his  rights,  takes  it  subject  to  all  the  infirm 
ities  to  which  it  would  have  been  liable  in  the  hands  of  tlie 
assignor;  and  it  was  further  there  held  that  where  a  prom- 
issory note  secured  by  mortgage  is  assigned,  and  resort  is  had 
to  a  court  of  equity  to  foreclose  the  mortgage,  that  court  will 
let  in  any  defense  which  would  have  been  good  against  the 
mortgage  in  the  hands  of  the  mortgagee  himself,  and  this 
regardless  of  the  fact  that  the  assignee  may  have  purchased 
the  note  in  good  faith  and  before  maturity.  This  doctrine 
has  been  followed  in  numerous  subsequent  decisions,  and  it 
would  seem  the  rule  announced  in  these  cases  has  application 
in  the  litigation  now  in  hand. 

At  the  tim^  appellant  took  the  assignment  of  the  note  and 
mortgage  Smith  was  in  the  actual  occupancy  of  the  store 
house,  dwelling  and  lots,  and  the  doctrine  in  the  State  is  that 
the  actual  occupancy  of  premises  amounts  to  notice  of  what- 
ever right,  title,  interest  or  equity  such  occupant  may  have. 
Coari  v.  Olsen,  91  111.  273,  and  authorities  there  cited.  Even 
if  Haskins  had  made  and  delivered  an  absolute  conveyance  of 
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the  lots  to  him,  appellant  would  not  have  occupied  the  posi- 
tion of  an  innocent  purchaser,  for  Smith  being  in  possession, 
he  would  have  been  bound  to  inquire  by  what  right  or  title 
he  held.  We  find  no  facts  or  circumstances  in  proof  that, 
would  estop  Smith  from  claiming  his  equitible  title  to  the  lots. 
The  rule  is,  that  whatever  is  sufficient  to  put  a  party  upon 
inquiry  is  good  notice  of  all  facts  which  the  inquiry  would 
have  disclosed.  Redden  v.  Miller,  95  III.  336.  It  is  urged 
that  until  about  the  middle  of  March,  Smith  rested  secure  as 
to  his  title  to  the  Missouri  lands,  and  if  inquii-y  had  been 
made  of  him  he  would  have  stated  that  he  had  conveyed  to 
Haskins,  and  held  as  his  tenant  This  conclusion  assumes  too 
much.  Had  he  applied  to  Smith  for  information,  there  is  no 
])resumption  he  Mould  not  have  ascertained  the  same  fact  that 
Heed  ascertained,  that  a  fraud  had  been  perpetrated  on  Smith, 
and  the  result  of  the  interview  would  probably  have  been  to 
excite  in  Smith  a  belief  or  apprehension  he  had  been  swin- 
dled, just  as  the  event  really  was,  in  the  instance  of  the  inter- 
view Reed  had  with  Smith.  Besides  this,  had  appellant 
sought  information  at  any  time  after  Reed  went  to  Loda,  in 
the  latter  pai't  of  February,  Smith  would  not  have  told  him 
the  title  to  the  lands  he  had  exchanged  for  was  all  right,  and 
the  mortgage  on  the  Loda  lots  valid.  Reed  testifies  the  deed 
of  trust  and  note  remained  in  his  possession,  and  were  not 
retimed  to  Trepes  until  after  his  return  from  Dakota,  about 
the  middle  of  March.  Appellant  himself  states,  in  his  first 
examination  as  a  witness,  that  he  did  not  advance  the  $160  en 
the  note  and  trust  deed  until  about  the  middle  of  March;  and 
he  afterward  states,  upon  his  being  recalled  as  a  \^itness,  that 
he  paid  the  money  on  the  5th  day  of  March.  Both  of  these 
dates  were  subsequent  to  the  time  Smith  had  become  suspi- 
cious of  his  title  to  the  land  in  Missouri,  and  after  the  date  he 
had  sent  his  father  to  that  State  to  get  information.  And  so 
it  is  quite  evident  ihat  had  appellant  inquired  of  Smith  at  or 
shortly  before  the  time  he  claims  to  have  bought  the  note  and 
mortgage  and  to  have  paid  out  money  on  the  faith  of  the  lat- 
ter, he  would  have  received  no  information  to  the  eflFect  the 
supposed  lien  on  the  Loda  lots  was  good  and  valid.    Besides 
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this,  ill  White  v.  White,  89  111.  460,  it  was  expressly  held  that 
where  tlie  grantor  of  real  estate  remains  in  its  possession,  all 
persous  purchasing  the  same  from  the  gi*antee  are  chargeable 
with  notice  of  all  the  claims  of  the  grantor,  both  legal  and 
equitable,  and  if  the  original  conveyance  is  procured  by  fraud 
and  deceit,  such  purchasers  are  held  to  notice  of  such  fact, 
and  can  not  be  protected  as  innocent  purchasers. 

In  the  view  we  have  taken  of  this  case,  it  is  unimportant 
to  consider  the  criticisnis  made  upon  a  few  of  the  rulings  of 
the  court  in  respect  to  the  inti'oduction  of  testimony. 

The  decree  is  affirmed. 


John  Quigj^y  and  Michael  Quigly,  ExECtiTOiis, 

V. 

Catherine  Harold. 

Act^fm  to  Recover  for  Domestic  Services  Performed  for  an  Uncle — Pre* 
tumption — Statute  qf  Limitations — Instructions — Practice — Interest, 

1.  The  presomption  that  services  performed  by  one  while  residing  with 
a  near  relative  were  intended  to  be  gratuitous,  is  weaker  where  the  rela- 
tionship is  distant  than  if  near,  especially  if  the  parties  had  not  previously 
been  domiciled  together. 

2.  In  the  case  presented,  it  is  held:  That  the  evidence  sustains  a  verdict 
for  the  plaintiff;  that  the  claim  is  not  barred  by  the  Statute  of  Limitations;! 
aad  that  certain  modifications  in  the  instructions  asked  were  proper. 

3.  An  objection  not  based  upon  an  assignment  of  error  can  not  be  con- 
sidered by  this  court. 

4.  Under  Sec.  8,  Chap.  74,  R.  S.,  where  the  entry  of  the  judgment  is 
delayed,  interest  on  the  verdict  may  be  made  a  part  thereof. 

[Opinion  filed  January  15,  1887.] 

Appeal  from  the  Circuit  Court  of  L-oquois  County;  the 
Hon.  Alfred  Sample,  Judge,  presiding. 

Mesers.  Ka.y  &  Euans,  and  Bull,  Steawn  &  Kuoer,  for 
appellants. 
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Messrs.  M.  O'Shactqhnbssy  and  W.  EL  Habby,  for  appel- 
lee. 

Bakeb,  p.  J.  This  was  a  claim  of  Catherine  Harold  against 
the  estate  of  Michael  Nowlan,  deceased.  It  was  tried  in  the 
Circuit  Court,  on  appeal  from  the  County  Court,  and  Cathe- 
rine Harold  recovered  judgment  for  $438. 

The  basis  of  the  recovery  was  the  work  and  labor  of  appel- 
lee while  she  was  a  young  and  unmarried  woman,  for  her 
uncle,  the  testator  of  appellante,  at  intervals  during  the  year 
1864  and  subsequent  years.  It  is  claimed  that  appellee,  while 
living  in  Ireland  with  her  par;Bnts,  who  were  in  comfortable 
and  prosperous  circumstances,  made  a  contract  with  the 
deceased  in  his  lifetime  and  when  on  a  visit  there,  to  come  to 
America  and  work  for  him  as  housekeej^er  on  his  farm^  and 
that  no  price  was  fixed  for  such  services,  but  that  the  deceai^cd 
aejreed  to  compensate  and  reward  her  at  his  death  for  all  she 
should  do  for  him.  The  claim  was  for  124  weeks  ser- 
vices, doing  housework,  sewing,  etc.,  and  the  value  of  the 
services  was  variously  estimated  by  the  witnesses  at  from  ?2 
to  $5  a  week.  It  appears  the  uncle  was  a  bachelor,  quite  old, 
and  very  penurious;  that  there  was  considerable  work  to  be 
done  on  the  farm  during  the  busy  season  and  comparatively 
little  to  be  done  during  the  winter  months;  that  at  his  sugges- 
tion the  niece  did  housework  for  others  at  Chicago  and  else- 
where, from  late  in  the  fall  until  spring,  and  then  returned  to 
the  farm  and  worked  for  him,  such  work  for  him  not  exceed- 
ing eight  or  nine  months  in  any  one  year ;  and  that  from  the 
wages  earned  elsewhere  she  clothed  and  otherwise  provided 
for  herself.  No  point  is  made  that  she  did  not  work  the 
number  of  weeks  charged,  or  that  her  services  were  not  worth 
the  amount  allowed  therefor. 

It  is,  however,  insisted  that  the  proof  of  the  contract  relied 
upon  by  appellee  was  not  sufficient  This  is  not  one  of  that 
numerous  class  of  cases  wherein  it  is  sousrlit  to  recover  for 
services  rendered  to  a  father  or  other  near  relative  upon  an 
implied  promise  of  compensation.  It  should  also  be  borne  in 
mind  that  while  the  rule  is  that  where  one  lives  with  and 
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performs  services  for  a  near  relative  the  presumption  arises 
such  services  were  intended  to  be  gratuitous,  yet,  in  such  cases 
the  more  distant  the  relationship  the  weaker  such  presump- 
tion, and  it  would  not  have  the  force  and  controlling  eflFect 
where  the  parties  are  uncle  and  niece,  that  it  would  have 
where  they  are  parent  and  child ;  and  more  especially  would 
this  be  the  case  where,  at  the  time  the  niece  went  to  live  with 
and  work  for  the  uncle,  she  was  eighteen  years  of  age  and  had 
never  theretofore  been  domiciled  in  his  house.  Morton  v. 
Rainey,  82  111.  215.  The  claim  here  in  suit  was  based  upon 
an  express  contract,  and  that  contract  was  clearly  and  intelli- 
gently testified  to  by  Martin  Doyle,  brother  of  appellee,  and 
his  evidence  was  supported  and  corroborated  by  the  state- 
ments of  Mr.  and  Mrs.  O'Toole,  neighbors  of  the  deceased, 
\pho  testified  to  frequent  admissions  made  by  the  latter  in  his 
lifetime.  If  there  is  any  evidence  in  the  record  tending  to 
show  the  services  were  intended  to  be  gratuitous  or  that  they 
have  been  paid  for,  it  is  of  so  slight  a  character  that  it  is 
unnecessary  it  should  be  mentioned.  In  our  opinion  the 
proofs  amply  sustain  the  verdict 

By  the  express  terms  of  the  contract  the  work  and  labor  to 
be  performed  was  not  to  be  recompensed  or  rewarded  until 
the  death  of  Michael  Nowlan,  and  he  died  in  March,  1884. 
This  proceeding  was  commenced  in  tiie  County  Court  in  De- 
cember of  that  vear,  and  the  Statute  of  Limitations  is  no  bar 
to  the  claim,  or  any  part  of  it. 

There  is  no  merit  in  the  objections  made  to  the  instructions 
that  were  given  foj*  appellee  on  the  trial. 

Tliere  was  no  error  in  the  third  of  the  three  instructions 
that  were  requested  by  appellants  and  modified  by  the  court. 
Without  such  modification,  and  in  view  of  the  evidence  before 
the  jury,  it  would  have  been  misleading  and  erroneous.  As 
agked,  it  stated  a  hypothetical  case,  and  informed  the  jury  that 
if  they  found  such  hypothetical  case  to  exist,  they  should  find 
the  issues  for  appellants.  This  hypotlietical  case  was  not 
inconsistent  with  the  contract  set  up  by  appellee,  but  merely 
ignored  it;  the  amendment  told  the  jury,  in  substance,  that 
in,  addition  to    the    hypothetical    case,    they    should   also 
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believe  there  was  no  such  agreement  as  claimed  by  appellee 
and  "that  no  other  services  were  performed  by  plaintiflE  under 
any  other  arrangement."  The  office  of  the  amendment  was 
merely  to  qualify  the  supposititious  case  stated  in  the  instmc- 
tion  as  originally  drawn.  It  is  plain  that  if  the  work  was 
done  under  the  contract  alleged  by  appellee  or  under  some 
arrangement  of  the  parties,  '*  other  "  than  that  mentioned  in 
the  case  supposed,  then  such  supposed  or  hypothetical  case 
should  not  have  controlled  the  decisiou  of  the  jury. 

It  is  suggested  in  the  brief  filed  on  behalf  of  appellants, 
that  the  judgment  entered  was  for  $4  more  than  the  verdict, 
after  the  remittitur  was  deducted.  There  is  no  assignment 
of  error  that  the  judgment  was  rendered  for  too  large  a  sum, 
or  any  other  assignment  under  which  appellants  can  avail 
themselves  of  this  objection.  Were  the  point  properly  before 
us,  the  discrepancy  might  be  in  part  accounted  for  by  the 
fact  the  judgment  was  not  entered  until  quite  a  considerable 
time  after  the  return  of  the  verdict,  and  the  latter  clause  of 
Sec.  3,  Chap.  74  Revised  Statutes^  provides,  that  when  judg- 
ment is  entered  upon  any  verdict,  interest  ahall  be  computed 
at  the  rate  of  6  per  centum  per  annum  from  the  time  when 
rendered  to  the  time  of  rendering  judgment  upon*  the  same, 
and  made  a  part  of  the  judgment;  and  as  to  the  residue  of 
the  discrepancy  the  maxim,  de  rrhinimis  non  curat  lex,  would 
apply.    McNutt  v.  Dickson,  42  HI.  498. 

We  find  no  error  in  the  record,  and  the  judgment  is 
affirmed. 

Affirmed. 


Charles  McClaut 

V. 

Andrew  Weise. 


Mortgages — Purchase  qf  Equity  of  Redemption  htf   Holder  at  Judicial 
SaU^Merger— General  Rule—Intention — Eqitituble  Estoppel, 
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1.  As  a  general  rule,  if  the  holder  of  a  mortgiige  takes  the  equity  of 
redemption  and  vests  it  in  himself,  a  merger  takes  place,  the  estate  being 

.  discharged  from  the  incumbrance  and  the  mortgage  debt  satisfied. 

2.  In  the  case  presented,  it  is  held:  That  the  evidence  does  not  dis- 
close facts  or  circumstances  which  would  take  the  case  out  of  the  general 
rale;  that  the  weight  of  the  evidence  is  against  such  intention  on  the  part 
of  the  holder  of  the  mortgage  when  he  purchased  the  equity  of  redemp- 
tion; and  that  he  is  estopped  upon  equitable  grounds  from  setting  up  a 
claim  against  a  merger. 

3.  Wlien  the  holder  of  a  mortgage  on  real  estate,  which  is  worth  more 
than  the  mortgage  indebtedness,  purchases  the  equity  of  redemption  at  judi- 
cial sale,  equity  will  not  permit  him  to  hold  the  laud  and  also  collect  the 
mortgage  debt  from  the  mortgagor. 

[Opinion  filed.  January  15.  1887.] 

Appeal  from  the  Circuit  Court  of  Bureau  Couuty;  tlie  Hon. 
Geouoe  W.  Stipp,  Judge,  presiding. 

Mr.  Robert  Farwell,  for  appellant. 

Where  anything  else  than  payment  is  accepted  as  a  satis- 
faction, it  must  appear  that  such  was  the  intention  of  the 
parties.     Flower  v.  Elwood,  (j6  111.  444. 

If  a  party  acquires  an  estate  on  whiqh  he  has  an  incum- 
brance, the  incumbrance  is  in  equity  considered  as  subsisting 
or  extinguished,  according  to  his  intention  expressed  or  im- 
plied. The  intention  is  the  controlling  element  Dunphy  v. 
Riddle,  86  111.  28. 

That  case  also  shows  that  the  burden  of  proof  is  upon  the 
party  claiming  the  extinguishment  to  show  the  intention  to 
satisfy.  ^ 

Where  a  party  acquires  a  deed  of  land  upon  which  he 
holds  an  incumbrance,  and  the  question  arises  whether  the 
incumbrance  is  discharged  by  the  deed,  the  intention  of  the 
grantee  will,  in  a  court  of  equity,  be  considered  the  control- 
ling consideration.  Shaver  v.  Williams,  87  111.  417.  .See, 
also,  Campbell  v.  Carter,  14  111.  286 :  Comstock  v.  Hitt,  37 
111.  546;  Weinerv.  Heintz,  17  111.  259;  Funk  v.  McEeynolds, 
33  111.  431. 

Messrs.  Kendall  &  Lovejoy,  for  appellee. 

Vol.   XXII  18 
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When  th«  holder  of  a  note  secured  by  mortgage  on  land, 
which  is  worth  more  than  the  mortgage  indebtedness,  pur- 
chasjS'the  equity  of  redemption  in  such  land  at  judicial  sale, 
equity  will  not  permit  him  to  hold  the  land  and  still  collect 
the  note  from  the  mortgagor.  Weiner  v.  Heintz,  17  111.  262; 
Funk  V.  McReynolds,  33  111.  495;  Biggins  v.  Brockman,  63 
111.  319;  Robb-ns  v.  Swain,  68  111.  201. 

Baker,  P.  J.  In  1877  Charles  McClain  sold  and  conveyed 
to  Andrew  Weise  a  tract  of  land  in  Cooke  County,  Texas, 
containing  100  acres,  and  received  from  him  $600,  tlie 
full  consideration  therefor.  On  the  11th  of  March,  1879, 
Weise  executed  a  promissory  note  for  $252.50  to  J.  Z.  Keel 
or  order,  due  twelve  months  after  date,  with  interest  at  12 
per  cent,  per  annum,  and  secured  it  by  a  mortgage  to  Keel  on 
said  tract  of  land.  C.  H.  and  L.  J.  McCormick  recovered  a 
judgment  on  the  2d  day  of  October,  1879,  before  a  Justice  of 
the  Peace  in  said  Cooko  County,  for  $150.24  against  Weise; 
and  on  tlie  11th  of  March,  1880,  an  execution  was  issued 
upon  said  judgment,  and  delivered  to  a  Constable,  and  levied 
on  tlie  land  mentioned.  Prior  to  the  sale  on  this  execution, 
Keel  sold  and  transferred  the  Weise  note  and  mortgage  to 
McClain.  By  the  law  of  the  State  of  Texas  a  Constable  has 
]K)wer  to  levy  an  execution  from  a  Justice  of  the  Peace 
upon  real  estate,  and  sell  and  deed  the  real  estate,  and  from 
such  sale  there  is  no  redemption.  The  Constable  sold  the  laud 
in  question  on  the  McCormick  execution  in  May,  1880,  and  it 
was  purchased  by  McClain  for  $20;  and  thereupon  tlie  Con- 
stable executed  to  him  a  deed,  which  deed  had  the  eflfect  to 
vest  in  him  all  the  right,  title,  interest  and  equity  of  redemp- 
tion of  Weise  in  said  real  estate. 

On  the  26th  day  of  March,  1880,  and  prior  to  the  occur- 
rence of  a  few  of  the  transactions  above  mentioned,  Weise 
made  to  McClain  a  promissory  note  for  $30,  due  one  day  after 
date,  and  drawing  8  per  cent,  interest. 

On  the  17th  day  of  December,  1880,  and  more  than  seven 
months  after  the  sale  of  the  100-acre  tract  of  land  on  execu- 
tion, McClain  instituted  an  attachment  suit  in  the  County 
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Court  of  Cooke  County,  Texas,  based  upon  said  note  for  $30 
and  said  note  for  $252.50,  and  an  attachment  writ  issued  in 
that  suit  was  levied  upon  640  acres  of  land  in  Wichita  County, 
Texas,  as  the  property  of  said  Weise.  At  the  time  of  the 
comn^eucement  of  the  attachment  suit,  Weise  was,  and  during 
all  the  time  since  has  been,  a  resident  of  Bureau  County,  Illi- 
nois, and  he  did  not  enter  his  appearance  in  said  suit,  and  the 
only  service  upon  him  therein  was  the  delivery  to  hira  in 
Bureau  County  of  a  citation  and  a  copy  of  the  petition  of 
McClain.  The  attachment  proceeding  resulted  in  a  judgment 
against  Weise,  and  a  sale  of  the  640  acres  of  land  to  McClain  for 
$30,  and  there  being  no  right  of  redemption,  a  Sheriff^s  deed, 
which  vested  the  title  of  Weise  to  said  land  in  McClain.  The 
amount  realized  by  this  latter  sale  as  a  credit  upon  the  indebt- 
edness of  Weise  to  McClain,  after  deducting  costs  and  ex- 
penses, was  $17.45. 

On  the  19th  of  November,  1885,  McClain  commenced  against 
Weise  a  suit  at  law  in  the  Circuit  Court  of  Bureau  County, 
Illinois,  and  claimed  the  right  to  recover  the  full  amount  of 
principal  and  interest  upon  both  the  $30  note  and  the  $252.50 
note,  less  the  $17.45  realized  from  the  sale  of  the  Wichita 
lands. 

Tlie  record  now  here  on  appeal  is  that  made  in  the  Bureau 
Circuit  Court  in  the  matter  of  a  bill  in  equity  exhibited  by 
Weise  against  McClain  for  the  purpose  of  enj  >ining  the  prose- 
cution of  the  suit  at  law  upon  the  two  Texas  notes  and  com- 
pelling their  surrender.  Tlie  cause  was  heard  upon  bill, 
answer,  replication  and  proofs;  and  the  court  foimd  the  facts 
and  decreed  that  the  injimction  be  made  perpetual  as  to  the 
Keel  note,  and  that  it  be  surrendered  to  Weise  ;  that  Weise 
pay  the  balance  due  on  the  $30  note,  with  8  per  cent,  inter- 
est thereon,  tfnd  the  costs  of  the  suit  at  law  ;  that  the  judg- 
ment in  the  attachment  proceeding  be  declared  paid  and  satis- 
fied, and  that  McClain  pay  the  costs  made  upon  the  bill  for  an 
injunction. 

The  important  question  in  the  case  is  whether  the  mort- 
gage note  given  by  Weise,  apijellee,  to  Keel,  and  by  the  latter 
assigned  to  McClain,  appellant,  was  satisfied  by  tlie  sale  to 


276  Appellate  Courts  of  Illinois. 

McClain  v.  Weis?. 

appellant  upon  the  McCormick  execution  of  tlie  equity  of  re- 
demption of  appellee  in  the  tract  of  land  containing  100* 
acres,  said  tract  being  the  subject  of  the  mortgage.  The 
general  rule,  both  at  law  and  in  equity,  is  that  if  a  person 
holds  a  mortgage  upon  real  estate,  and  then  by  his  own  act 
takes  the  equity  of  redemption  and  vests  it  in  himself,  a 
merger  takes  place  and  the  estate  is  discharged  from  the  in- 
cumbrance and  the  mortgage  debt  satisfied.  Appellant,  how- 
ever, insists  the  intention  is  the  controlling  consideration,  and 
that  if  a  party  acquires  an  estate  upon  which  he  has  an  in- 
cumbrance, the  incumbrance  is,  in  equity,  considered  as  sub- 
sisting or  extinguished  according  to  his  intention  expressed 
or  implied.  This  doctrine  is  announced  in  the  leading  case  of 
Campbell  v.  Carter,  14  111.  286,  and  in  numerous '  subsequent 
cases,  many  of  which  are  cited  in  the  briefs.  In  Carter  v. 
Harrison,  the  general  rule,  as  first  above  stated,  is  recognized  ; 
and  the  court  quote  with  approval  the  language  of  Chancellor 
Kent,  used  in  James  v-  Johnson,  5  Johns.  Ch.  417,  that  "in 
equity  the  merger  is  prevented  and  the  distinction  of  the 
estates  preserved  in  special  cases  only,"  and  that  this  is  done 
"  where  the  intention  of  the  party  is  distinctly  declared  at  the 
time,  or  where  something  just  and  beneficial  requires  the 
charge  to  be  preserved  in  a  case  in  which  the  pai-ty  has  not 
declared  or  can  not  declare  his  intention." 

Unless  there  are  facts  or  circumstances  in  proof  that  take 
this  case  out  of  the  general  rule,  it  must  be  held  it  was  the 
intention  of  appellant  at  the  time  he  bought  the  land  and 
took  the  conveyance  from  the  Constable,  to  receive  it  in 
satisfaction  of  his  mortgage  and  mortgage  debt  The  salient 
point  is  the  intent  existing  at  the  very  time  of  the  purchase. 
It  will  be  at  once  admitted  that  the  fact  that  more  than  five 
years  thereafter  he  brought  suit  in  the  Bureau  Circuit  Court 
to  collect  the  mortgage  note,  affords  but  the  very  slightest,  if 
any  evidence  whatever,  of  what  his  real  intention  was  at  tlie 
time  indicated.  And  so,  upon  the  same  principle,  when  more 
than  seven  months  thereafter,  he,  knowing  Weise  had  re- 
moved from  the  State  leaving  behind  him  land  in  another 
county,  sued  out  attachment  process  based  in  parton  tliis  mort- 
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gage  note,  and  when,  in  the  latter  part  of  1880  or  early  pari 
of  1881,  be  made  the  conflieting  statements  to  Stevens,  that 
he  bought  the  land  subject  to  the  Keel  mortgage,  and  also 
that  he  intended  to  hold  Weise  for  the  balance,  such  cir- 
cumstance and  such  conversation  have  but  small  probative 
force  to  show  the  intention  existing  iu  May,  1880.  When  the 
acts  done  and  statements  made  are  concurrent  with  the  prin- 
cipal act  and  form  a  part  of  the  res  geaiCB  of  that  act,  then, 
such  acts  or  statements  are  frequently  conclusive  in  respect  to 
the  intent.  Such,  however,  is  not  the  case  now  before  us. 
Under  the  circumstances  of  Dunphy  v.  Riddle,  ^^  HI.  22,  the 
retention  of  tlie  note  and  mortgage  by  the  mortgagee  and 
grantee  was  a  strong  and  controlling  fact  to  show  it  was  the 
intention  there  should  be  no  merger,  while  here  that  fact  has 
almost  no  force  whatever.  There  the  deed  to  the  equity 
of  redemption  was  made  by  the  mortgagor  himself  and 
for  an  independent  indebtedness,  and  had  an  extinguishment 
of  the  mortgage  been  intended,  the  note  and  mortgage  would 
naturally  have  been  given  up  or  canceled;  but  here  the  con- 
veyance was  by  an  officer  of  the  law  under  a  judicial  sale,  and 
Weise,  the  mortgagor,  had  removed  from  the  State.  The 
only  testimony  of  any  moment  in  the  record  tending  to  prove 
the  intention  at  the  date  of  purchase  was  there  should  be  no 
merger  is  that  of  McClain  himself,  who  testified  that  in  buy- 
ing the  land  at  the  sale  he  did  not  intend  that  his  claim  against 
Weise,  on  the  Keel  note,  should  be  extinguished. 

We  think  the  weight  of  the  evidence  is  with  appellee  on 
the  question  of  intention.  The  latter  was  financially  em- 
barrassed at  the  time  of  the  Constable's  sale,  and  had  left  the 
State.  The  land  sold  was  worth  five  or  six  hundred  dollars 
at  the  time,  and  was  rented  for  $100  a  year  cash  rent ;  the 
amount  due  on  the  Keel  note  and  mortgage  at  the  time  of  the 
sale  was  only  $287.45  and  the  equity  of  redemption  was  pur- 
chased for  $20.  The  fact  that  the  land  was  worth  more  than 
the  incumbrance  and  the  amount  bid  or  consideration  of  the 
deed,  is  strong  evidence  to  show  a  merger  was  intended.  So, 
also,  if  any  person  other  than  appellant  had  bid  oflf  tlie  land 
at  the  Constable's  sale,  he  would  necessarily  have  bought  sub- 
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ject  to  the  mortgage  debt,  and  when  appellant  purchased  he 
must  have  known  he  stood  upon  the  same  footing  with  other 
bidders  at  this  public  judicial  sale,  and  that  the  tame  burdens 
the  law  imposed  upon  them  it  also  imposed  upon  liim.  Had 
the  land  been  struck  off  to  another  bidder,  such  bidder  would 
have  bought  and  would  have  held  only  the  equity  of  redemp- 
tion, and  would  hare  paid  only  the  value  of  that  It  must  be 
presumed  that  ap])ellant  well  knew  that  in  buying  at  the  sale  he 
purchased  and  would  get  that  and  only  that  which  any  other  bid- 
der would  have  procured  had  the  land  been  struck  oflf  to  him; 
and  that  he  so  intended  at  the  time.  We  are  inclined  to  the 
view  that  at  the  time  of  the  sale,  knowing  ap])e11ee  was  in- 
solvent  and  had  left  the  State,  he  really  expected  to  take  the 
land  for  the  mortgage  debt,  but  was  afterward  tempted  by 
the  apparent  opi)ortunity  to  make  both  notes  out  of  the 
Wichita  lands,  to  change  his  mind  and  come  to  a  different  con- 
clusion. 

Moreover,  upon  ]}urely  equitable  grounds,  appellant  should 
be  lield  to  be  estopped  from  claiming  he  did  not  intend  there 
-should  be  a  merger.  Were  such  claim  allowed,  it  would  work 
a  fraud  not  only  upon  appellee  by  depriving  him  of  his  prop- 
erty rights  and  compelling  him  to  pay  therefrom  appellant^s 
debt  twice,  but  also  upon  the  other  bidders  at  the  judicial 
sale,  who  clearly  had  a  right  to  stand  thereat  upon  an  equal 
footing  with  him.  Tlie  cases .  of  Weiner  v.  Ileintz,  17  111. 
259;  Fimk  v.  McReynolds,  33  III.  481;  Biggins  v.  Brockman, 
63  111.  316,  and  Robins  v.  Swain,  68  111.  197,  are  all  author- 
ities to  show  the  doctrine  to  be  that,  when  the  holder  of  a 
note  secured  by  mortgage  on  real  estate  which  is  worth  more 
than  the  mortgage  indebtedness,  purchases  the  equity  of. 
redemption  in  such  real  estate  at  judicial  sale,  equity  will  not 
permit  him  to  hold  the  land  and  also  collect  the  mortgage 
debt  from  the  mortgagor.  Tliese  authorities  are  not  in  con- 
flict with  the  decisions  in  Campbell  v.  Carter  and  the  line  of 
cases  cited  by  ap|)ellant  The  rule  that  the  intention  is  tlie 
controlling  consideration,  would  not  have  application  as  being 
necessarily  paramount  to  all  other  considerations,  when  such 
intention  was  not  clearly  expressed  at  the  very  time  of  the 
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trausaction  involved;  and  even  when  so  expressed  a  court  of 
equity  would  not  permit  it  to  be  used  by  the  party  who  gave 
utterance  to  the  expression  as  a  sword  for  the  accomplishment 
of  fraud,  or  of  injustice  and  wrong  to  others.  Such  a  case 
would  not  be  regarded  as  one  of  the  special  cases  in  which 
equity  would  interfere  to  prevent  the  merger,  and  the  general 
rule  lirst  above  stated  would  prevail.  In  some  of  the  cases 
of  a  imrehase  of  the  equity  of  redemption,  where  it  will  prop- 
erly be  held  there  was  a  merger,  it  clearly  appears  from  the 
facts  in  evidence  that  such  was  the  intention;  in  others^  upoft 
equitable  grounds  and  in  order  to  work  out  a  just  and  bene- 
ficial result  and  prevent  a  wrong  or  fraud,  the  intention  is 
conclusively  presumed ;  and  in  still  others,  all  that  is  required 
is  tlie  mere  fact  the  general  rule  is  that  when  the  mortgagee 
takes  the  equity  of  redemption  there  is  a  merger. 

The  decree  of  the  Circuit  Court  is  aflSlrmed. 

Affirmed. 


WiLKiNS  Seacord 

V. 

The  People  op  the  State  of  Illinois. 

Nuisances — Indictment  far  Maintaining  Tank  for  Rendering  DeadAni" 
maU  —  Unlawful  Intention — Criminal  Negligence  —  Presumption  —  Evi- 
denee—Instruciiona, 

1.  Whatever  is  offensive,  physically,  to  the  senses,  and  by  such  offen- 
aiveness  makes  life  uncomfortable,  is  a  nuisance;  and  any  business,  how- 
ever lawful,  which  causes  annoyances  that  materially  interfere  with  the 
ordinary  comfort,  physically,  of  human  existence,  is  a  nuisance. 

2.  One  can  not  claim  immunity  for  a  nuisance  on  the  ground  that  he 
created  it  to  abate  another. 

3.  The  law  presumes  that  every  person  intends  the  natural  consequences 
of  his  own  acts;  and  where  the  acts  of  the  defendant  amount  to  criminal 
negligence,  such  negrligence  supplies  the  place  of  unlawful  intention. 

4.  Upon  an  indictment  for  maintaining  a  nuisance,  it  is  ^6/t2:  That  a 
motion  to  quash  was  properly  overruled,  the  language  in  resprct  to  the 
character  of  the  nuisance  being  suljstantially  that  used  in  the  satute;  that 
tho  indictment  is  suHiciently  explicit  as  to  the  locdlity  of  the  nuisance;  that 
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the  evidence  sustains  the  verdict;  and  that  there  is  no  error  in  the  rulings 
of  the  court  below  upon  the  admissibility  of  evidence,  or  in  giving  and 
rfifusing  instructions. 

[Opinion  filed  January  15,  1887.] 

Appeal  from  the  Circuit  Court  of  Warren  County;  the 
Hon.  JoHir  J.  Glenn,  Judge,  presiding. 

Messrs.  William  C.  Norceoss,  Geoboe  W.  Thompson  and 
Williams,  Lawbence  &  Banobobt,  for  api^ellant. 

Messrs.  John  W.  Matthews  and  Fbedebick  A.  Willoughbt, 
for  appellee. 

Bakeb,  p.  J.  The  indictment  for  maintaining  a  nuisarice 
upon  which  Wilkins  Seacord  was  convicted,  charged  that  he 
on  the  first  day  of  July,  1885,  "at  and  within  the  County  of 
WaiTen  and  State  of  Illinois,  and  continually  from  said  day 
to  the  time  of  the  finding  of  this  indictment,  unlawfully  and 
wilfully  did  cause  and  suffer  the  carcasses  of  divere  dead  ani- 
mals, and  large  quantities  of  offal,  tilth  and  noisome  substances^ 
then  and  during  all  the  time  aforesaid  and  there  to  be  col- 
lected, deposited  and  remain  near  the  dwelling  houses  of  N. 
F.  Conrad,  Thomas  Kernan,  Peter  Johnson,  Charles  Fauble 
and  others,  there  situated  and  being  then  and  during  all  the 
time  aforesaid,  and  there  to  the  prejudice  of  the  said  X.  F. 
Conrad,  Thomas  Kernan,  Peter  Johnson,  Charles  Fauble  and 
others,  and  to  the  common  nuisance  of  all  the  people  tliero 
lawfully  being  and  abiding." 

The  motion  to  quash  the  indictment  was  properly  over- 
ruled. The  language  of  the  charge  in  respect  to  the  char- 
acter of  the  nuisance  is  substantially  that  used  in  the  first  spec- 
ification in  Sec.  221  of  the  Criminal  Code,  and  that  is  all  that 
is  required.  Fuller  v.  The  People,  92  111.  182;  Cole  v.  Peo- 
ple, 84  111.  216;  Warriner  v.  People,  74  LI.  34fi;  McCutch- 
eon  v.  People,  69  111.  601.  .  The  indictment  is  also  sufficiently 
explicit  with  reference  to  the  locality  where  the  nuisance  was 
tained;  it  identities  that  locality  as  being  in  the  County  of 
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Warren  and  near  the  dwelling  Louses  of  N.  F,  Conrad, 
Thomas  Kernan,  Peter  Johnson  and  Charles  Fauble.  The 
indictment  gave  ample  notice  of  the  nature  of  the  offense 
charged,  and  the  judgment  on  the  trial  could  readily  be  pleaded 
in  bar  in  another  prosecution. 

The  evidence  sustains  the  verd'ct  and  judgment.  It  ap- 
pears that  Seacord  was  the  proprietor  of  an  establishment  or 
tank  located  in  a  timber  pasture,  and  distant  about  eighty  rods 
from  the  main  road  leading  to  Galesburg,  and  from  fifty  to 
sixty  rods  from  the  county  line  road,  and  that  he  used  this 
tank  for  the  purpose  of  rendering  dead  hogs  and  other  dead 
animals,  and  making  therefi'om  cheap  gi*ease.  The  establish- 
ment was  in  quite  a  thickly  settled  farming  neighborhood.  Sea- 
cord was  also  superintendent  of  the  railroad  stock  yardsat  Gales- 
burg, where  large  numbers  of  live  hogs  ^nd  cattle,  in  transitu 
on  the  railway,  were  unloaded  for  the  purpose  of  being  fed 
and  rested,  and  where  it  became  necessary  to  remove  from 
the  cars  very  many  fat  hogs  and  other  stock  that  had  died  in 
coui-se  of  transportation;  the  duty  of  disposing  of  these  dead 
animals  devolved  on  him  as  superintendent,  and  he  got  rid  of 
them  by  hauling  them  off  to  his  rendering  tank  in  Warren 
County  and  manufacturing  them  into  grease.  In  the  spring 
and  summer  of  1885,  the  hog  cholera  was  prevalent  in  that 
locality,  and  gi'eat  numbers  of  the  hogs  belonging  to  the  farmers 
thereabouts  died  therefrom,  and  those,  for  miles  around,  Sea- 
cord bought  for  his  factory.  The  result  was  that  his  tank  was 
overworked  and  had  more  to  do  then  it  could  accomplish,  and 
the  accumulation  of  dead  hogs  and  carrion  during  the  warm 
weather  of  summer  rendered  the  premises  much  more  offen- 
sive than  they  had  theretofore  been,  and  the  poisonous  and 
offensive  odors  emanating  therefrom  permeated  the  atmos- 
phere for  a  mile  or  more,  interfering  with  the  comfort  of 
people  passing  and  repassing  upon  the  public  highways,  and 
causing  great  annoyance  to  many  living  in  the  neighborhood, 
and  in  some  instances  to  such  an  extent  as  to  induce  the  resi- 
dents to  close  their  doors  and  windows.  Whatever  is  offen- 
sive, physically,  to  the  senses,  and  by  such  offensiveness  makes 
life  uncomfortable,  is  a  nuisance;  and  any  business,  however 
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lawful,  which  causes  annoyances  that  materially  interfere  with 
the  ordinary  comfort,  physically,  of  human  exifitence,  is  a  nui- 
sance.    Wahle  V.  Keinbach,  76  111.  322. 

It  is  iirg^d  the  business  of  Seacord  was  useful  and  for 
the  public  good;  that  there  was  an  absolute  necessity  the  dead 
hogs  and  stock  taken  from  the  cars  at  Galesburg  and  the  hogs 
dying  of  the  cholera  in  the  farming  community  near  the  tank, 
should  not  be  left  to  rot  at  the  stock  yards  or  above  ground 
throughout  such  community;  that  the  tendency  of  his  busi- 
ness was  to  abate  and  not  to  create  a  nuisance,  and  that  if  he 
used  due  care  to  so  put  up  and  equip  the  works  at  his  tank  as 
to  obviate,  so  far  as  by  known  human  appliances  and  inven- 
tions might  reasonably  be  done,  the  offensive  odors  incident 
to  the  business,  then  he  is  to  be  held  excused.  We  can  not 
approve  of  this  argument,  or  concede  the  conclusion  reached. 
The  establishment  of  Seacord  was  carried  on  for  profit,  the 
same  as  any  other  business ;  and  when  it  became  a  nuisance,  it  was 
indictable.  A  person  can  not  abate  one  nuisance  by  creating 
another,  and  then  claim  immunity.  Seacord  was  under  no  obli- 
gations to  buy  all  the  dead  hogs  throughout  a  large  neighbor- 
hood, and  gather  them  together,  in  a  partially  decomjx)8ed 
condition,  upon  his  premises.  Had  he  refrained  from  so 
doing,  the  farmers  would  probibly  have  buried  them  in  the 
ground  at  intervals  upon  their  farms,  where  they  would 
have  inconvenienced  nobody.  If  he  could  not  dispose  of  all 
the  dead  stock  from  the  stock  vards  at  his  tank  without  creat- 
ing  a  nuisance,  he  might  easily  have  had  the  surplus  hogs 
buried  in  the  ground  and  in  various  places.  Neither  neces- 
sity nor  the  public  welfare  imposed  upon  him  the  duty  to  haul 
these  dead  animals  off  to  another  county  and  there  render 
them  into  grease  for  the  market.  In  our  opinion  the  doctrme 
announced  in  the  citation  from  Russell  on  Crimes,  297,  affords 
no  excuse  in  the  matter  of  this  prosecution.  It  is  there  said : 
"It  would  seem  that  in  judging  whether  a  thing  is  a  public 
nuisance  or  not,  the  public  good  it  does  may.  in  some  cases 
when  the  public  health  is  not  concerned,  be  taken  into  con- 
sideration, to  see  if  it  outweighs  the  public  annoyance." 
This  case  falls  clearly  within  the  exception  stated;  foul  stenches, 
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poisonous  and  offensive  odors  and  unwholesome  vapors   tend 
to  produce  sickness  and  directly  affect  the  public  health. 

There  was  no  error  in  excluding  testimony;  the  matter 
asked  of  Kernan  had  already  been  stated  by  him,  and  more- 
over it  was  immaterial. 

The  evidence  in  regard  to  the  wagons  and  their  contents, 
and  the  odor  ai'ising  therefrom,  was  not  improper;  it  tended 
to  prove  the  charge  in  the  indictment  that  the  defendant 
caused  the  carcasses  of  dead  animals,  offal,  filth  and  noisome  sub- 
sLances  to  be  collected  and  deposited  near  the  dwelling  houses 
of  the  prose  u ting  witnesses. 

Three   of  the  instructions  asked  by  the   defendant  below 
were  properly  refused.     One  of  these  instructions  was  based 
on  evidence  to   the  effect  that  the  defendant  unexpectedly 
received  more  hogs  in  July  than  he  could  take  care  of  and. 
render.     If  so,  it  was  in  no  sense  an  accident,  and  afforded  no 
lawful  excuse  for  creating  a  nuisance.     He  could  have  refused 
to  buy  dead  hogs  from  the  farmers,  and  could  have  buried 
such  as  he  got  from  the  stock  yards  and  could  not  otherwise 
dispose  of,  without  detriment  to  the  public  comfort  and  health. 
The  second  was  refused  for  the  quite  sufficient  reason  that  it 
improperly  stated  it  was  the  policy  of  the  law  that  it  were 
better  that  ninety  and  nine  or  any  indefinite  member  of  guilty 
persons  should  escape,  than  that  one  innocent  man  should  be 
convicted.     Adams   v.  People,  109   III.  444.     The  third  re- 
fused instruction  was  bad  and  vicious  both  in  substance  and 
in  form.     This  was  a  criminal  prosecution  in  the  name  and  on 
behalf  of  the  people  of  the  State,  and  no  one  or  more  persons 
could,  by  their  acts  or  conduct,  bar  the  prosecution.     It  w^as 
wholly  immaterial  that  some  of  the  witnesses  for  the  prose- 
cution may  have  patronized  the  tank  by  selling  dead  hogs  to 
its  proprietor,  or  that  othera   of  them  may  also  have  been 
guilty  of  maintaining  nuisances  on  their  own  premises.     Such 
facts,  if  they  existed,  had  no  bearing  upon  the  issues  in  this 
case. 

The  second  instruction  for  the  prosecution  was  not  errone- 
ous. It  was  not  necessary  the  people  should  establish  by  the 
proofs  that  the  defendant  was  infiuenced  in  what  he  did  by  a 
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wicked  and  criminal  intent  The  law  prcsames  that  every 
person  intends  the  natural  and  probable  consequences  of  his 
own  acts,  and  the  natural  and  necessary  result  of  defendant's 
collecting  and  depositing  upon  his  premises,  near  the  dwelling 
houses  of  others,  dead  animals,  offal  and  other  noisome  sub- 
stances, was  to  cause  a  stench  and  create  a  nuisance.  More- 
over, regardless  of  the  question  of  intention,  it  was  criminal 
negligence  to  do  the  acts  stated  in  the  instruction,  and  such 
negligence  will  supply  the  place  of  the  unlawful  intention. 
The  objections  made  to  the  sixth  instruction  given  for  the 
people  have  already  been  sufficiently  answered  by  the  views 
we  have  expressed  herein. 

We  find  no  error  in  the  record,  and  the  judgment  of   the 
Circuit  Court  is  affirmed 

.     Affirmed. 


Elizabeth  Perrin  and  Louisa  Perrin 

V. 

A.  8.  Devendorf. 

Arfion  to  Recover  Damages  for  Personal  Injuries — Verdict  for  Plaint  fff, 
not  Sustained  by  tlie  Evidence, 

In  an  action  to  recover  damages  for  personal  injuries,  the  plaintiff  having 
been  knocked  down  at  a  street  crosRinflr  by  a  horse  driven  by  the  defendants, 
it  is  held  that  the  evidence  does  not  support  the  verdict  for  the  plaintiff. 

[Opinion  filed  January  15,  1887.] 

Appeal  from  tlie  Circuit  Court  of  Knox  Coun' j;  the  Hon. 
John  J.  Glknn,  Judge,  presiding. 

Messi-8.     George  W.   Thompson    and   F.   F.   Cookk,  for 

appellants. 

Mr.  Frederick  A.  Willoughby,  for  appellee. 
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JBA£Ei2,  P.  J.  This  was  a  case  for  personal  injuries,  wherein 
appellee  recovered  verdict  and  judgment  for  $800  damages. 

The  charge  in  the  declaration  was  substantially,  that  while 
appellee,  in  the  exercise  of  due  care,  was  walking  on  a  certain 
cross-walk  at  the  intersection  of  Main  and  Seminary  streets  in 
the  city  of  Galesburg,  appellants  negligently  and  carelessly 
and  at  a  great  and  dangerous  rate  of  speed  rode  and  drove  a 
hprse  and  wagon  and  struck  him,  knocking  him  off  the  cross- 
walk and  down  on  the  street  and  injuring  him. 

We  have  carefully  examined  the  evidence  in  the  record  and 
are  wholly  unable  to  conclude  therefrom  that  there  was  any 
culpable  negligence  on  the  part  of  appellants.  Elizabeth  Per- 
rin was  driving  a  horse  and  buggy  along  the  street  early  in 
the  evening  of  October  23,  1885 ;  and  her  daughter-in-law, 
Louisa  Perrin,  was  riding  with  her  in  the  buggy.  According 
to  their  testimony,  and  also  that  of  the  witness  Long,  they  were 
only  driving  at  an  ordinary  trot.  No  witness  contradicts  this 
statement,  and  it  is  corroborated  by  the  fact,  stated  by  appel- 
lee's own  witnesses,  that  the  horse  stopped  without  going 
over  the  crossing.  With  the  exception  of  the  evidence  of 
appellants  themselves,  tliere  is  no  proof  they  saw  appellee 
until  he  stepped  in  fro«t  of  their  buggy;  and  they  testify  he 
was  standing  on  the  streetcar  track,  and  apparently,  and  as  they 
thought,  waiting  for  them  to  pass  by.  From  the  surrounding 
circumstances,  and  the  age  and  physical  infirmity  of  appellee, 
and  his  statements  made  immediately  after  the  occurrence,  the 
conclusion  is  irresistible  that  he  got  dazed,  and  rushed  into 
danger,  instead  of  out  of  it,  and  thereby  occasioned  the  in- 
juries which  he  received.  It  was  an  unfortunate  accident,  and 
no  doubt  appellee  was  seriously  hurt,  but  it  would  be  unjust, 
in  the  absence. of  fault  or  wrong  upon  their  part,  to  compel 
appellants  to  compensate  him  therefor. 

The  evidence  does  not  support  the  verdict  and  it  was  there- 
fore en-or  to  overrule  the  motion  for  a  new  trial  and  render 
judgment  thereon. 

For  the  error  indicated  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded. 

Beversed  and  remanded. 
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Eeuben  M.  Pkitchard  and  Sarah  E,  Pritchaed 

ET  al. 

V. 

John  Walker,  ETa 

Wtlh — Con 8f ruction — Rules— Life  Estate  in  Personal  and  Rent  Prop- 
erty  it'ith  Power  to  Sell  and  Convey — Domestic  Animals — Joint  Tenancy 
— Survivorship — Emblements— ^  Notes — Injunction — Practice — Assignment 
of  Cross-Errors — Sec.  79,  Practice  Act — Jurisdiction. 

1.  In  an  action  presenting  distinct  controversies  respecting  real  and  per- 
sonal property,  cross-errors  can  not  be  assigned  under  the  statute  merely  to 
defeat  the  jurisdiction  of  this  court. 

2.  Where  two  persons  hold  as  joint  tenants  with  the  right  of  survivor- 
ship, upon  the  death  of  one  the  whole  interest  passes  to  the  survivor.  But 
this  right  does  not  extend  to  growing  crops  nor  to  crops  already  harvested. 

3.  A  life  estate  in  personal  property  gives  the  donee  the  right  to  con- 
sume such  articles  as  can  not  otherwise  be  enjoyed,  and  to  wear  out  by  use 
such  articles  as  can  not  be  used  without  wearing  out.  The  remainder-man 
can  only  claim  the  identical  domestic  animals  that  were  given  for  life,  or 
the  increase  from  them. 

4.  In  the  construction  of  a  will  the  intention  of  the  testator,  if  not  incon- 
sistent with  the  rules  of  law,  governs,  and  tkis  intention  is  to  be  ascer- 
tained from  the  whole  will  and  all  its  parts  taken  together.  Every  clause 
ftnd  provision,  if  possible,  should  be  given  effect  according  to  the  intention 
of  the  testator. 

5.  In  the  case  presented,  it  is  held:  That  it  was  the  testator's  inten- 
tion that  his  widow  should  convert  to  her  own  use,  if  she  deemed  she  had 
occasion  so  to  do,  the  residue  of  the  moneys  in  her  possession,  and  that  the 
remainder-men  should  only  have  such  portion  thereof,  if  any,  as  remained 
unexpended  at  the  time  of  her  death;  that  the  will  in  question  gave  to  the 
widow  a  life  estate  in  a  certain  tract  of  land,  with  power  to  sell  and  con- 
vert the  proceeds  to  her  own  use  and  benefit,  with  remainder  in  the  land, 
if  unsold  under  the  power,  and  if  sold,  then  remainder  in  such  portion  of  the 
proceeds  and  avails  as  remained  unexpended  at  her  death  to  the  sons  of  the 
testator;  that  the  land  having  been  conveyed  the  rights  of  the  remainder- 
men attach  to  the  unexpended  residue  of  the  proceeds,  and  to  any  unex- 
pended interest  and  profits  thereon;  that  the  evidence  sufficiently  identi- 
fies the  sums  represented  by  certain  notes  made  by  the  remainder-men  aB 
part  of  said  fund  so  remaining  unexpended;  and  that  the  remainder-men 
are  entitled  to  the  surrender  of  said  notes  and  a  mortgage  securing  one  of 
them  and  to  injunctions  restraining  the  defendants  from  prosecuting  suits 
thereon. 
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[Opinion  filed  January  22,  1887.] 

Appeal  from  the  Circuit  Court  of  DeKalb  County;  the 
Hon.  C.  W,  Upton,  Judge,  presiding. 

Mr.  Habvey  a.  Jones,  for  appellants. 

Messrs.  Geo.  C.  Christian,  Luther  Lowell  and  Duane  J. 
Carnes,  for  appellees. 

Baker,  P.  J.  The  bill  of  complaint  herein  was  filed  by 
Reuben  M.  Pritchard,  Sarah  E.  Pritchard,  widow  of  Ethan 
A.  Pritchard,  deceased,  and  Elliott  and  Elotia  Pritchard,  chil- 
dren of  said  Sarah  E.  and  Ethan  A.  Pritchard,  against  John 
Walker,  administrator  of  Elotia  Pritchard,  deceased,  and  the 
heii-8  at  law  of  said  Elotia  Pritchard,  deceaefed,  and  others. 
The  objects  of  the  bill  were  somewhat  manifold.  One  object 
was  to  enjoin  the  prosecution  of  a  certain  bill  in  chancery  by 
said  administrator  against  Sarah  E.  Elliott  and  Elotia  Pritch- 
ard  to  foreclose  a  mortgage  given  by  Ethan  A.  Pritchard, 
deceased,  to  the  intc\3tate  of  said  administrator,  to  secure  the 
jxiyment  of  two  prom^'ssory  notes  made  by  him  to  her  and  to 
have  the  moneys  mentioned  in  said  notes  decreed  to  be  the 
property  of  said  Reuben  M.,  Sarah  E.,  Elliott  and  Elotia, 
under  and  by  virtue  of  the  limitation  contained  in  the  second 
clause  of  the  will  of  one  Reuben  Pritchard,  deceased,  who 
died  testate  in  1856,  and  was  the  father  of  said  Reuben  M., 
and  grandfather  of  said  Elliott  and  Elotia.  Another  object 
was  to  enjoin  the  prosecution  of  a  suit  at  law  by  said  adminis- 
trator against  Reuben  M.  Pritchard,  upon  certain  promissory 
notes  executed  by  the  latter  to  administrator's  intestate,  and 
to  have  the  moneys  secured  thereby  decreed  to  Reuben  M., 
8arah  E.,  Elliott  and  Elotia  Pritchard,  on  the  ground  of  the 
limitation  alluded  to  above. 

The  intestate,  Elotia  Pritchard  the  elder,  died  October  19, 
1871,  possessed  of  chattel  property,  notes  and  bonds  of  the 
value  of  some  $5,229.98,  and  another  of  the  objects  of  the  bill 
was  to  have  the  bulk  of  this  property  decreed  to  and  vested 
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in  said  Reuben  M.,  Sarah  E.,  Elliott  and  Elotia  Pritchard, 
under  the  said  limitation  in  the  will  of  Keuben  Pritcliard, 
deceased,  and  to  have  the  residue  of  said  chattel  property 
decreed  to  and  vested  in  the  above  named  Sarah  E.  Pritchai*d  a& 
surviving  joint  tenant  for  life  under  the  second  clause  of  the 
will  of  Ethan  A.  Pritchard,  who  is  spoken  of  above,  and  who 
died  July  29,  1865.  And  still  another  object  of  the  will  wa*! 
to  quiet  the  title  to  a  tract  of  land  containing  154  acres, 
and  recover  an  equitable  freehold  therein. 

Upon  a  hearing  in  the  Circuit  Court,  upon  the  pleadings 
and  proofs,  a  decree  was  rendered  in  favor  of  the  complainants 
below,  appellants  here,  in  respect  to  the  154  acres  of  land,  and 
in  favor  of  the  defendants  below,  appellees  here,  in  respect 
to  all  the  other  matters  and  things  involved  in  the  cause. 
Appeals  were  prayed  by  each  party,  respectively,  and  allowed 
Appellees  did  not  perfect  their  appeal.  Appellants  did  appeal 
but  only  from  those  portions  of  the  decree  regarding  matters 
other  than  the  tract  of  land  in  conti'oversy,  and  their  assignments 
of  error  question  only  those  parts  of  the  decree  that  have  refer- 
ence to  the  personal  property.  Thereupon  appellees  assigned 
upon  the  transcript  of  the  record  in  this  court  cross-errors, 
some  of  them  upon  that  portion  of  the  decree  in  respect  to 
the  real  estate.  Appellants  then  moved  to  strike  out  such  lat- 
ter cross-errors,  and  appellees  entered  a  cross-motion  to  dis- 
miss the  appeal  for  the  want  of  jurisdiction  in  this  court  to 
hear  and  determine  the  matters  presented  by  the  record,  and 
the  assignment  of  the  cross-errors  thereon,  on  the  ground  a 
freehold  was  involved  ;  and  these  two  motions  were  reserved 
by  the  com-t  to  the  hearing. 

The  right  to  assign  cross-errors  is  given  by  statute.  Prac- 
tice Act,  Sec.  79.  The  statute,  however,  must  receive  a  rea- 
sonable construction.  We  do  not  regard  Smith  v.  Wright,  71 
III.  167,  and  Cable  v.  Ellis,  86  III.  525,  543,  as  by  any  means 
decisive  of  the  matter  now  under  consideration.  The  first 
mentioned  case  only  decides  that  if  an  appellee  assigns  a  cer- 
tain matter  as  a  cross-error,  and  the  same  is  decided  against 
him,  he  will  be  concluded  by  the  decision  from  prosecuting  a 
writ  of  error,  assigning  the  same  matter  as  error;  and  in  the 
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Ellis  case  it  was  held  tha1>  where  three  suits  in  chancery,  relat- 
ing to  the  same  property,  are  consolidated,  and  thereupon  one 
of  the  complainants  files  an  amended  and  supplemental  bill, 
reciting  specifically  and  in  detail  all  the  proceedings  in  the 
three  suits,  reiterating  his  prayer  for  relief  as  in  his  original 
bill,  the  latter  may,  on  appeal  by  one  of  the  other  complain- 
ants, assign  for  cross-error  any  decree  or  refusal  of  decree  to 
his  prejudice.     The  doctrine  announced  in  Cable  v.  Ellis  is 
undoubtedly  the  general  rule;  but  this  before  us  is  an  excep- 
tional case.     Appellees    have  failed  and  declined  to  either 
appeal  or  sue  out  a  writ  of  error  for  the  purpose  of  reversing 
the  decree  respecting  the  real  estate.     They  got  all  the  per- 
sonal property  in   controversy,  and  presumably  they  are  con- 
tent with  the  decree.     They  claim  to  occui)y  a  position  wherci 
declining  to  either  appeal  to  or  sue  out  a  writ  of  error  from 
the  Supreme  Court,  they  can  blow  either  hot  or  cold.     Had 
appellants  gone  into  the  Supreme  Court,  appellees  could  say  : 
"  We  are  not  objecting  to  the  decree  in  regard  to  the  real  estate; 
that  is  settled  by  the  decree  below,  and  you  assign  no  errors 
involving  a  freehold^  and  we  assign  no  cross-errors;  you  should 
have  gone  to  the  Appellate  Court."     But,  as  the  apj>eal  was 
taken  to   this  court,  the  converse  of  this  position  is  taken, 
cross-errors  are  assigned,  and  it  is  moved  to  dismiss  the  appeal 
for  want  of  jurisdiction.     The  statute  in  question  is  remedial  in 
its  character  and  was  intended  to  cure  a  defect  in  the  law  and 
conserve  the  rights  of  appellees  and  defendants  in  error  ;  and 
it  should  not  be  so  construed  as  that  it  maybe  used  as  a  sword 
and  not  as  a  shield,  and  thereby  occasion  evils  greater  than 
those  sought  to  be  cured.     It  was  not  the  legislative  intention 
by  this  section  to  deprive  one  of  the  parties  to  a  litigation  of 
any  opportunity  whatever  to  have" the  decree  against  him  in 
the  trial  court  reviewed  by  a  court  of  errors.     The  writ  of  error 
is  a  writ  of  right,  and  the  same  Question  would  arise  were  this 
record  now  here  on  error  instead  of  by  appeal. 

We  think  the  rule  laid  down  in  Cheney  v.  Teese,  113  111.  444, 
should  apply  here.  This  is  the  only  court  to  which  appellants 
could  go  for  the  purpose  of  raising  the  only  questions  they  could 
raise  upon  the  record.     If  they  can  not  remain  here,  they  are 
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remediless.  As  a  general  rnle,  Appellate  Courts  will  not  review 
eases  by  piecemeal ;  but  they  will  do  so  under  particular  cir- 
cuiQstances  of  hard^thip,  and  where  otherwise  there  would  be 
a  failure  of  justice.  Besides  this,  the  controversy  about  the 
15^  acres  of  land  is  a  wholly  diflForent  and  distinct  contention 
from  those  respecting  the  personal  property,  and  the  issues 
both  of  law  and  of  fact  involved  in  the  two  branches  of  the 
litigation  are  wholly  unlike.  This  court  obtained  jurisdiction 
and  rightfully,  to  determine  the  questions  raised  by  appellants 
with  reference  to  the  personal  property,  and  it  can  not  be  ousted 
of  this  rightful  jurisdiction  by  the  assignment  of  cross-errors. 

Tlie  motion  to  dismss  the  appeal  is  overruled,  and  the 
motion  to  strike  the  cross-errors  from  the  record  so  far  as 
tliey  seek  to  question  the  decree  in  regard  to  the  154  acres  of 
land,  is  sustained. 

A  number  of  contentions  arise  upon  that  portion  of  the 
decree  that  is  before  us  for  examination. 

The  second  clause  of  the  will  of  Ethan  A.  Pritchard  gave 
to  his  wife,  Sarah  E.  Pritchard,  and  to  his  step-mother,  Elotia 
Pritchard,  during  their  joint  lives,  and  to  the  survivor  of  them 
during  her  natural  life,  the  possession,  rents,  use  and  income  of 
his  farm,  containing  353  acres.  A  devise  of  the  rents  and  profits 
or  of  the  income  of  lands  passes  the  land  itself,  both  at  law 
and  in  equity;  and  the  effect  of  Sec.  5  of  the  Conveyance 
Act  is  not  to  forbid  the  creation  of  a  joint  tenancy  by  ^rant 
or  devise,  but  it  is  merely  required  by  that  section  such 
tenancy  shall  be  expressly  declared  in  the  instrument^  and 
that  was  done  in  this  instance  bv  the  use  of  the  words,  "  dur- 
ing  their  joint  lives,  and  to  the  survivor  of  them  during  her 
natural  life."  So  they  held  a  life  estate  as  joint  tenants,  with 
the  right  of  survivorship;  and  when  Elotia  Pritchard  died  on 
the  19th  of  October,  1871,  the  whole  interest  of  the  joint 
tenants  belonged  to  Sarah  E.  Pritchard,  the  survivor.  The 
only  serious  claim  made  by  virtue  of  this  will  upon  the  ]">er- 
sonal  property  in  the  hands  of  Walker,  administrator,  is  to  a 
lot  of  hay  in  stacks  and  in  barn,  quantities  of  oats  and 
barley  in   grainory  and  a  quantity    of  com   in   cribs  and  in  I 

barn.     It  does  not  appear  from  the  evidence,  at  least  as  ab- 
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stracted,  in  what  year  these  products  were  raised.  So  far  as 
concerns  the  hay,  oats  and  barley,  it  is  a  matter  of  no  moment 
in  what  year  they  were  grown,  as  the  court  will  take  notice 
of  the  seasons,  and  that  the  crops  specilied  were  matured  and 
harvested,  in  any  event,  months  before  the  death  of  the  ad- 
ministrator's intestate,  and  that  when  severed  from  the  free- 
hold the  title  to  a  moiety  vested  in  her  without  right  of 
survivorship  in  her  co-tenant.  In  respect  to  the  corn,  the 
burden  of  proof  was  upon  appellants  to  establish  their  owner- 
ship, and  the  evidence  does  not  show  whether  it  was 
grown  that  year  or  some  prior  year,  or  whether  it  was 
rent  com  or  planted  and  cultivated  by  intestate  as  tenant  for 
life;  the  farm  had  been  leased  to  the  Houghs,  but  that  lease 
came  to  an  end  in  the  fall  of  1870.  Besides  this,  the  tenant 
for  life  18  entitled  through  his  lawful  representatives  to  the 
profits  of  the  annual  and  growing  crops  as  emblements.  The 
decree  of  the  Circuit  Court  upon  this  part  of  the  case  was 
right,  and  is  aflSrmed. 

The  other  claims  urged  by  appellants  are  based  upon  the 
provisions  of  the  will  of  Reuben  Pritchard.  The  second 
clause  of  that  will  was  as  follows : 

"  Second.  I  give,  devise  and  bequeath  to  my  beloved  wife 
Elotia  Pritchard,  in  lieu  of  her  dower,  certain  lots  of  land 
being  in  the  County  of  DeKalb  and  State  of  Illinois,  and 
described  as  lots  two  ;  the  northeast  quarter  and  east  half  lots 
one  and  two,  the  northwest  quarter  of  section  four  in  town- 
ship (38),  north  of  range  (4)  east,  containing  168  and  20-100 
acres  of  land  according  to  government  survey.  I  appoint  and 
fully  authorize  my  wife,  Elotia  Pritchard,  with  full  power  and 
authority  to  sell  and  convey  the  title  to  the  above  described 
lands  at  any  time. and  convert  the  avails  to  Jier  own  use  and 
benefit ;  and  also  I  further  bequeath  during  her  natural  life- 
time,  one  span  of  horses,  one  an  iron  gray  and  one  a  bright 
bay,  and  two  colts,  one  black  and  one  bay  coming  three  years 
old,  three  cows  and  all  the  household  furniture  now  by  me 
owned,  and  all  the  farming  tools  that  are  used  and  by  me 
owned  on  the  premises  that  I  now  occupy,  and  other  items 
not  particularly  named  and  disposed  of  in  this  will  during  her 
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natural  life  as  aforesaid,  and  at  tlie  death  of  my  said  wife,  all 
the  property  hereby  devised  or  bequeathed  to  her  as  aforesaid, 
or  so  much  thereof  as  may  remain  unexpended,  to  my  two 
sons,  Reuben  M.  Pritchard  and  Ethan  A.  Pritchard,  and  to 
their  heirs  and  assigns  forever." 

It  is  plain  that  by  the  terms  of  this  bequest  Elotia  Pritchard 
was  made  legatee  foV  life  of  the  specific  live  stock  and  chattel 
property  mentioned  therein,  with  remainder  over  to  her  ste\y- 
sons.     It  was  provided,  however,  that  the  sons  should  take  as 
such  remainder,  not  the  whole  of  the  property  absolutely,  but 
it  or  such  of  it  as  should  be  unex|)ended  at  the  death  of  the 
life  tenant.     None  of  the  chattels  left  by  Elotia  Pritchard  at 
her  decease  and  inventoried  by  her  administrator  are  identified 
as  being  the  precise  or  specific  articles  of   property  that  she 
took  under  the  will  as  legatee  for  life.     A  life  estate  in  per- 
sonal property  gives  the  donee  a  right  to  consume  such  articles 
as  can  not  be  enjoyed  without  consuming  them,  and  to  wear 
out  by  use  such  articles  as  can  not  be  used  without  wearing 
out.     The   fifty  bushels  of   wheat  and   100  bushels  of  oats 
were  evidently  intended  by  the  testator  for  consumption  on 
the  farm,  and  the  horses,  cows,  wagons,  harness,  farming  uten- 
sils and  lumber  intended  for  use  on  the  farm,  and  presumably 
during  the  fifteen  years  that  elapsed  between  the  death  of  the 
testator  and  that  of  the  legatee  for  life,  the  articles  mentioned 
either  died  or  were  worn  out,  or  used  and  consumed  for  legiti- 
mate farm  purposes.     It  makes  no  diflEerence  that  cows,  heifer  s 
steers  and  calves  appear  in  the  inventory  made  by  the  admin- 
istrator, for  they  are  not  shown  to  be  the  domestic   animals 
that  were  given  for  life,  or  the  increase  from  them.     In  the 
inventory  of  the  estate  of  Reuben  Pritchard,  promissory  notes 
and  money  on  hand,  amounting  in  the  aggregate  to  $850,  are 
mentioned  ;  but  the  first  clause  of  his  will  directed  that  his 
funeral  expenses  and  just  debts  should   be  paid,  and  we  are 
unable  to  say,  in  the  absence  of  proof,  that  there  is  any  pre- 
sumption that  these  notes  and  moneys,  which  were  not  spe- 
cifically given  by  the  will,  were  not  used  by  the   executors  in 
payment  of  funeral  expenses,  debts,  and  cost^  of  administi-a- 
tion,  but  went  to  the  legatee  for  life  under  the   words,  "  and 
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otlier  items  not  particularly  named  and  disposed  of  in  this 
will,"  as  a  residuary  bequest  But,  even  if  such  were  the  case, 
we  think  it  is  manifest  from  a  consideration  of  the  various 
provisions  of  the  will,  and  in  the  light  of  the  surrounding  cir- 
cumstances, that  it  was  the  intention  of  the  testator  that  his 
widow  should  convert  to  her  OM*n  use  and  consume,  if  she 
deemed  she  had  occasion  so  to  do,  the  residue  of  moneys  in  her 
possession,  whether  on  hand  at  his  death  or  realized  from 
tlie  notes,  and  that  the  remainder-men  should  only  have  such 
portion  thereof,  if  any,  as  remained  unexpended  at  the  time 
of  her  death.  In  our  opinion  the  decree  of  the  court  upon 
this  {jart  of  the  case  should  likewise  be  affirmed. 

The  more  important  question  in  the  case  is  with  refer- 
ence to  the  devise  of  the  168  acres  of  land.  The  doctrine 
is  that  a  will  may  create  a  life  estate  with  power  to 
sell  and  convey  the  fee,  and  limit  a  remainder  after  the 
termination  of  the  life  estate.  Kaufman  v.  Breckinridge,  117 
lil.  306,  and  cases  there  cited.  In  Hamlin  v.  United  States 
Express  Co.,  107  111.  443,  the  Supreme  Court  laid  down  cer- 
tain principal  rules  of  construction  as  applicable  to  such  cases 
as  this,  and  cited  a  number  of  prior  decisions  of  the  court  as 
authority  therefor.  These  principal  rules  are:  "The  inten- 
tion of  the  testator,  if  not  inconsistent  with  thd  rules  of  law, 
shall  govern,  and  this  intention  is  to  be  ascertained  from  the 
whole  will  and  all  its  parts  taken  together.  Every  clause 
and  provision,  if  possible,  should  have  effect  given  to  it 
according  to  the  intention  of  the  maker.  A  later  clause  of  a 
will  when  repugnant  to  a  former  provision,  is  to  be  considered 
as  intending  to  modify  or  abrogate  the  former."  In  the  Ham- 
lin case  the  first  clause  of  the  will,  by  its  express  terms,  gave 
the  real  estate  with  full  power  to  hold,  use,  enjoy  or  dispose 
of  it,  and  convey  it  by  absolute  conveyance  in  fee  simple,  and 
this  language  considered  by  itself  would  vest  an  estate  in  fee 
in  the  donee.  The  only  words  found  in  the  will  to  qualify 
the  language  so  used  and  indicate  the  intention  of  the  testator 
was  to  limit  and  restrict  such  language,  so  that  the  effect 
would  be  to  vest  in  the  donee  not  the  title  in  fee,  but  an  estate 
for  life  with  power  to  dispose  of  and  convey  the  fee,  and 
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with  remainder  for  the  benefit  of  specific  legatees,  are  those 
that  occur  in  the  subsequent  clause  of  the  will  and  create  the 
remainder  by  directing  the  limitation  over  in  respect  to  all 
real  estate  not  conveyed  by  the  first  donee.  The  decision  in 
the  Hamlin  case  is  cited  with  approval  in  Kaufman  v.  Breckin- 
ridge, above.  So,  also,  in  Bergan  v.  Cahiil,  55  111.  160,  and 
Friedman  v.  Steiner,  107  LI.  125,  the  qualification  to  reduce 
the  fee  that  is  apparently  donated  to  an  estate  for  life  is  found 
only  in  the  limitation  clause  of  the  will.  The  primary  con- 
sideration is  an  ascertainment  of  the  intention  of  the  testator, 
and  it  is  wholly  immaterial  in  what  part  of  the  will  the  words 
are  found  which  indicate  such  intention.  ISTor  do  we  deem  it 
essential  to  the  creation  of  a  life  estate,  that  the  intention  so  to 
do  should  be  expressed  in  any  set  form  of  words ;  and  all  that 
is  required  in  order  to  show  such  an  estate  and  not  the  fee 
simple  title  is  given  the  donee,  is  that  it  shall  clearly  appear 
from  a  consideration  of  all  the  various  clauses- and  provisions 
of  the  will,  when  taken  and  compared  together,  that  it  was 
the  testamentary  intention  the  donee  should  have  a  life  estate. 
We  are  of  opinion  the  will  in  question  gave  to  Elotia 
Pritchard  a  life  estate  in  the  168  acres  of  land,  with  power  to 
sell  and  convey  the  same  in  fee  and  convert  the  proceeds  and 
avails  thereof  to  her  own  use  and  benefit,  with  remainder  in 
the  land,  if  unsold  under  the  power,  and  if  sold,  then  remain- 
der in  such  portions  of  the  proceeds  and  avails  as  remained 
unexpended  at  time  of  the  death  of  the  donee,  to  the  two 
sons  of  the  testator.  Both  the  land  and  the  j)ersonal  property 
are  given  by  one  and  the  same  general  clause  of  the  will,  and 
at  its  close  the  testator  says:  "During  her  natural  life,  as 
aforesaid,  and  at  the  death  of  my  said  wife  all  the  property 
hereby  devised  or  bequeathed  to  her  as  aforesaid,  or  so  much 
thereof  as  may  remain  unexpended,  to  my  two  sons."  It 
would  seem  the  words,  "all  the  property  hereby  devised  or 
bequeathed,"  included  both  the  real  estate  and  the  chattels 
mentioned  in  that  clause  of  the  will.  If  the  testator  intended 
by  the  first  sentence  of  the  clause  to  invest  his  wife  with  the 
title  in  fee,  then  the  donation  of  the  power  to  sell  and  convey 
was  wholly  inoperative  and  useless.     So,  also,  was  the  power 
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to  convert  the  avails  of  the  land,  as  she  would  be  investeTd 
%vith  that  right  as  the  owner  of  the  fee  simple  title.  One  of 
the  rules  of  consfa'uction  in  the  interpretation  of  wills  is  to ' 
give  effect,  vitality  and  force,  if  possible,  to  each  and  all  of 
its  provisions.  So,  also,  the  limitation  npon  the  uses  to  which 
the  avails  of  the  land  were  to  be  applied,  that  her  power 
should  not  extend  to  any  disposition  she  might  think  fit  to 
make  of  the  proceeds  derived  from  the  sale,  but  that  she 
fc«hould  have  authority  only  to  convert  the  avails  to  her  own 
use  and  benefit,  is  inconsistent  with  the  idea  he  regarded  her 
in  the  light  of  an  owner  in  fee  simple  absolute,  and  is  an  indi- 
cation it  was  his  intention  that  the  proceeds  not  consumed  for 
her  own  use  and  benefit,  but  remaining  "unexpended"  at  her 
death,  should  vest  in  his  two  sons  as  provided  in  the  latter 
part  of  the  clause. 

In  1857  Elotia  Pritchard  sold  a  part  of  this  land  for  81,000, 
and  on  the  2Sth  of  October,  18G2,  sold  the  residue  for  $1,100, 
making  $2,100  in  all. 

The  land  having  been  conveyed  and  converted  into  money, 
equity  will  regard  the  money  as  substituted  for  the  land. '  It 
is  to  be  noted,  however,  that  the  legatee  for  life  had  authority 
to  convert  tliis  money  to  her  own  use  and  benefit,  and  that  the 
rights  of  appellants  as  remainder-men,  attached  only  to  the 
residue  of  the  fund,  if  any,  remaining  unexpended  at  the 
death  of  the  life  tenant.  lias  any  of  the  fund  been  identified 
as  so  remaining  "unexpended"?  On  the  12th  of  October, 
1858,  Ethan  A.  Pritchard,  now  deceased,  one  of  the  remain- 
dermen, executed  to  Elotia  Pritchard  two  promissory  notes 
of  that  date,  one  for  $232,  and  the  other  for  $300,  making 
$532  in  all,  and  secured  them  by  a  mortgage  on  real  estate, 
and  the  suit  to  foreclose  that  mortgage  was  enjoined  in  this 
cause. 

On  the  15th  of  December,  1865,  Reuben  M.  Pritchard,  the 
other  remainder-man,  made  to  Elotia  Pritchard  his  promi^t^ory 
note  for  $925.98,  drawing  8  per  cent,  interest;  and  on  the 
29th  of  July,  1869,  he  made  to  her  his  note  for  $600,  drawing 
ten  per  cent,  interest.  There  is  no  direct  and  ]x>eitive  proof 
of  the  consideration  for  which  or  the  circumstances  under 
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which  these  notes  were  given.  The  mouths  of  Elotia  and 
Ethan  A.  Pritchard  have  l>een  closed  by  death,  and  the  mouth 
of  Beuben  M.  Pritchard  is  closed  by  the  law,  and  they  were 
the  only  parties  to  these  transactions.  The  claim  of  appel- 
lants is  that  by  and  throu«j;h  arrangements  made  between  the 
legatee  for  life  and  the  remainder-men  the  latter  were  per- 
mitted to  anticipate  their  legacies  upon  executing  interest- 
bearing  notes,  the  principal  sums  to  be  repaid  in  case  they 
were  needed  for  support  during  the  natural  life  of  Elotia,  oth- 
erwise not  The  circurastancei  in  proof  tend  to  establish  this 
view  of  the  case.  The  principals  of  the  two  sets  of  notes 
amount  to  $2,057.98,  and  the  168  acres  of  land  sold  for  $2,100, 
the  two  sums  beino:  almost  the  same.  The  notes  of  Ethan  A.  for 
§532  were  given  shortly  after  the  first  sale  of  land  for  $1,000; 
and  the  notes  of  lieuben  M.  were  given  after  the  second  sale 
of  land.  It  is  highly  improbable  that  in  1858  Elotia  would 
have  had  over  $500  to  loan  other  than  the  moneys  derived 
from  the  sale  of  land  effected  in  1857,  for  at  the  death  of  her 
husband,  in  1856,  she  had  no  property  other  than  that  derived 
through  his  will,  except  the  claim  she  held  upon  the  tract  of 
154  acres  of  land  upon  which  they  had  botli  lived  and  she 
continued  to  live,  and  only  twenty-five  acres  of  that  was  tilla- 
ble, and  it  is  not  to  bo  presumed  she  could  have  saved  any- 
thing of  any  moment  from  the  rents,  issues  and  profits  of  that 
twenty-five  acres  in  the  course  of  two  years.  No  other  prob- 
able source  from  which  she  might  have  derived  the  $532  is 
suggested,  for  she  did  not  get  tlie  life  interest  as  joint  tenant 
in  the  farm  of  353  acres  until  the  death  of  said  Ethan  A.,  in 
1865.  It  further  appears  that  up  to  the  time  of  his  decease 
Ethan  A.  paid  and  somewhat  overpaid  the  interest  that  accrued 
upon  his  notes. 

Elotia  became  possessed  as  joint  tenant  for  life,  of  the  farm 
of  Ethan  A.,  on  the  29th  of  July,  1865,  and  very  shortly  there- 
after the  Reuben  M.  Pritchard  note  for  $925.98  was  executed 
to  her,  and  that  sum  was  within  less  than  $175  of  the  amount 
she  had  received  for  the  purchase  money  of  the  residue  of  the 
land  she  had  held  under  the  will  of  her  deceased  husband. 
It  further  appears  fi'om  the  testimony  of  several  witnesses 
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that  Elotia  stated  on  divers  occasions  that  the  Eeuben  M. 
Pritchard  notes  belonged  to  him ;  and  at  one  time  she  got 
hurt  and  was  afraid  she  was  going  to  die  and  surrendered  the 
notes  to  him,  but  on  her  recovery  got  them  back,  saying  at 
the  time  that  she  thought  she  would  need  tliem,  but  tliat  after 
she  got  through  with  tJiem  she  wanted  them  returned  to  him. 
It  also  appears  £1otia  was  always  on  the  most  friendly  and  in- 
timate terms  with  her  two  step-sons  and  with  their  families, 
and  frequently  expressed  her  intention  to  make  a  will  for 
their  benefit,  but  died  suddenly  without  so  doing.  Upon  con- 
sideration of  these  facts  and  other  corroborative  circumstances 
in  proof,  we  are  of  opinion  the  evidence  sufficiently  establishes 
that  the  sum  of  money  included  in  the  two  Ethan  A.  Pritch- 
ard notes  and  in  the  Reuben  M.  Pritchard  notes,  for  $925.98 
and  $600,  respectively,  are  parts  and  parcels  of  the  fund 
which  appellants,  as  remainder-men,  under  the  will  of  Eeu- 
ben Pritchard,  are  entitled  to  have.  The  note  of  Eeuben 
M.  to  Elotia  Pritchard,  for  $180,  is  also  a  part  of  the 
same  fund,  for  it  affirmatively  appears  upon  its  face  it  was 
given  for  interest  accrued  upon  the  other  notes,  and  it  must 
be  regarded  in  the  light  of  an  accretion  to  the  common  fund. 
In  the  view  we  have  taken  of  this  will,  the  fund  created  by 
the  devise  therein  and  the  exercise  of  the  powers  conferred,  to 
sell  the  subject  of  the  power,  and  then  convert  the  avails 
thereof  to  the  use  and  benefit  of  the  donee  of  the  power,  with 
limitation  over  only  in  respect  to  the  unexpended  residue 
of  such  avails,  is  in  effect  a  common  fund  in  which  both  the 
principal  sum  and  the  interest,  profits  and  income  accruing 
thereon  would  enter  as  component  paiiis,  with  a  vested  right 
in  the  legatee  for  life  of  the  fund  to  spend  therefrom  at  will, 
for  her  own  use  and  benefit,  with  remainder  at  her  death,  in 
whatever  of  the  common  fund  then  remained  unexpended,  re- 
gardless whether  it  be  principal  or  interest.  In  this  respect 
it  differs  from  an  ordinary  legacy  for  life  with  limitation  over, 
where  the  legatee  for  life  would  be  entitled  only  to  the  inter- 
est accrued  up  to  ^the  date  of  his  death,  and  the  remainder- 
man would  take  the  principal  of  the  fund  and  that  only. 
In  oui*  opinion  the  evidence  does  not  show  that  the  other 
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notes  and  bonds  inventoried  by  the  administrator  of  Elotia 
Pritchard,  and  amounting  in  the  aggregate,  without  interest, 
to  $1,741.22,  are  any  part  of  the  fund  created  under  the  will 
of  Reuben  Pritchard.  The  notes  all  bear  date  as  late  as  or  later 
than  1869,  and  they  as  well  as  the  CTnited  States  and  Lee 
County  bonds  were  probaWy  procured  with  funds  derived  ■ 
from  the  lands  held  in  joint  tenancy  under  the  will  of  Ethan 
A.  Pritchard. 

To  the  extent  that  is  indicated  herein,  the  decree  of  the 
Circuit  Court  is  reversed  and  the  cause  remanded,  with 
instructions  to  enter  a  decree  declaring,  the  notes  and  mort- 
gage executed  by  Ethan  A.  Pritchard  to  Elotia  Pritchard,  and 
the  notes  for  $925.98,  $600  and  $180,  respectively,  executed 
by  Keuben  M.  Pritchard  to  Elotia  Pritchard,  to  belong  to  and 
be.  the  property  of  appellants  as  legatees  in  remainder,  and 
directing  that  said  mortgage  and  all  of  said  notes  be  sur- 
rendered and  delivered  to  appellants,  and  also  ordering  that 
appellees  be  perpetually  enjoined  from  prosecuting  the  suit 
to  foreclose  said  mortgage,  and  also  ordering  that  they  be 
perpetually  enjoined  from  prosecuting  the  suits  at  law  so  far 
as  they  seek  to  recover  upon  the  live  promissory  notes  above 

mentioned  and  specified. 

Jieversed  and  remanded. 


Alfred  E.  Mead  and  Rachel  E.  Mead 

V. 

Edward  Stevens. 

Mortgages — Foreclosure  —  Suhsfitufed  Collateral  Security — Agevcff — 
Credit  for  Payments  of  Taxes  and  Expenses. 

Upon  a  bill  of  foreclosure,  it  is  held:  That  the  evidence  ehowa  that  on 
the  surrender  by  the  mortjfiigee  of  certain  notes  and  a  mortgrage  securing 
them,  held  by  him  as  collateral  security,  he  accepted  a  conveyance  of  the 
premises  covered  by  said  surrendered  mortgage  as  a  substituted  collateral 
and  not  as  payment  of  his  debt;  that  the  agent  who  made  said  arrange- 
ment acted  OS  agent  of  both  parties;  and  that  the  complainant  is  entitled  to 
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credit  for  the  amount  paid  as  taxes  on  said  premises  and  for  the  amount 
paid  the  agent  for  services  and  expenses. 

[Opinion  filed  January  22,  1887.] 

Appeal  from  the  Circuit  Court  of  Mercer  County;  tlie 
Hon.  John  J.  Glsnn,  Judge,  presiding. 

Statement  by  Welch,  J.  On  the  19th  day  of  June,  1882, 
Alfred  E.  Mead,  one  of  the  appellants,  negotiated  a  loan 
through  L.  D.  Holmes,  from  the  appellee,  for  the  sum  of 
^2,500,  and  executed  to  appellee  his  promissory  note  therefor, 
payable  two  years  after  the  date  thereof  with  interest  thereon  at 
the  rate  of  8  per  cent  per  annum.  To  secure  the  payment  of 
said  note  the  appellants  executed  a  mortgage  upon  lot  3  in 
block  9  in  the  city  of  New  Boston,  and  as  a  further  security 
Alfred  E.  Mead  assigned  to  the  appellee  two  notes  on  Silas 
Tipton  and  Francis  F.  Tipton,  together  with  other  notes.  The 
Tipton  notes  were  executed  on  the  19th  day  of  May,  1881 ; 
one  for  the  sum  of  $600,  payable  four  years  after  date;  the 
other  for  the  sum  of  $1,000,  payable  five  years  after  date,  each 
of  said  notes  bearing  interest  at  the  rate  of  8  per  cent,  per 
annum,  payable  annually.  Silas  Tipton  and  Aboline  Tipton, 
liis  wife,  and  Francis  F.  Tipton,  executed  a  mortgage  on  the 
southeast  quarter  of  section  31,  tow^nship  3  south,  range  4, 
west  of  the  4th  principal  meridian.  Pike  County,  Illinois,  to 
secure  the  payment  of  said  note.  It  was  provided  in  said 
mortgage  "that  in  case  of  default  in  the  payment  of  the  inter- 
est thereon  at  the  time  specified,  or  the  non-payment  of  taxes, 
etc.,  then  and  in  such  case  the  whole  of  said  principal  sum 
and  interest  secured  by  the  said  notes  shall,  at  the  option  of 
the  holder  or  his  assigns,  become  immediately  due  and  pay- 
able." 

On  the  17th  day  of  May,  18«3,  Francis  F.  Tipton  deeded 
his  interest  in  said  land  to  Silas  Tipton,  and  on  September  18, 
1883,  Silas  Tipton  and  Aboline,  his  wife,  conveyed  said  land 
by  quilrclaim  deed  to  the  appellee,  the  consideration  for 
said  conveyance  being  the  surrender  to  Tipton  of  his  two 
notes  and  mortgage  executed  to  Mead,  and  by  Mead  assigned 
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to  the  appellee  as  collateral  security  for  bis  note  to  hirrL 
Appellee  tiled  his  bill  in  chancery  to  the  March  term,  18S5, 
of  the  Mercer  County  Circuit  Court,  to  foreclose  the  murtr 
gage  executed  to  him  by  the  appellants  on  lot  3  in  block  9  in 
the  city  of  New  Boston.  He  also  filed  his  bill  in  chancery  to 
the  November  term  of  the  Pike  County  Circuit  Court  against 
the  appellants  for  the  purpose  of  foreclosing  on  the  deed  exe- 
cuted to  him  by  Tipton  and  wife,  charging  in  said  bill  "  that 
said  conveyance  was  made  by  the  consent  of  said  Mead  to  him 
as  a  mortgage,  and  that  it  is  so  held  by  him  to  secure  tlic  note 
aforesaid  of  said  Mead  to  him,  and  is  subject,  however,  to  a 
condition  of  defeasance  upon  the  payment  of  the  princii>al 
sum  and  interest  on  the  note  aforesaid,  according  to  the  tenor 
and  effect  of  said  promissory  note."  The  venue  in  this  suit 
was  by  consent  changed  to  Mercer  County,  and  was  by  an 
order  of  the  Mercer  County  Circuit  Court  consolidated  with 
the  other  suit  of  appellee  against  the  appellants.  The  ap- 
pellants tiled  their  answer.  They  deny  that  they  over  con- 
sented to  the  taking  of  the  deed  from  Tipton  and  wife  by  the 
appellee,  and  the  surrender  by  him  of  the  Tipton  notes  and 
mortgage  to  Tipton;  they  deny  that  they  have  ratified  said 
act  since  it  was  done.  They  insist  that  the  amount  of  the 
Tipton  notes,  principal  and  interest  thereon,  due  at  the  time  of 
their  surrender  to  Tipton  by  the  appellee,  should  be  credited 
upon  the  note  of  Mead  to  the  ap|)ellee;  they  ask  that  an 
account  be  taken  of  all  money  collected  by  the  appellee  upon 
the  collaterals  placed  in  his  hands  by  Mead,  and  claim  that 
upon  such  accounting  it  will  be  found  that  there  is  nothing 
due  the  appellee  upon  the  note  of  Mead  to  him;  replication 
filed;  cause  referred  to  master  to  take  proof,  state  the  account, 
and  report  to  the  court  his  findings. 

On  the  16th  day  of  October,  1885,  the  master  filed  his 
report,  showing  a  balance  due  the  appellee  upon  his  note  and 
mortgage  of  the  sum  of  ^1,835.24.  Exceptions  were  tiled  to 
said  report  which  were  overruled  by  the  master,  and  the 
action  of  the  master  in  overruling  the  exceptions  was  sustained 
by  the  court.  Decree  in  favor  of  the  appellee  for  the  sum  of 
§1,856.24:  and  costs  of  suit,  including  a  solicitor's  fee  of  $50, 
from  which  decree  this  appeal  is  taken. 
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Messrs.  B.  0.  Taliaferro  and  James  H.  Connell,  for 
appellants. 

Taking  of  possession,  paying  taxes  and  disposing  of  the  rents 
of  the  place,  negative  the  idea  that  the  deed  was  intended  as 
a  mortgage.  And  a  deed  absolute  upon  its  face  will  never  be 
held  to  be  a  mortgage  unless  the  proof  is  clear  and  positive 
that  it  was  so  intended  by  the  parties  to  the  deed  at  the  time 
of  its  execution.  Workman  v.  Green,  Legal  News,  February 
6,  1886. 

A  party,  alleging  that  a  deed  is  a  mortgage  only,  is  required 
to  make  strict  proof  of  the  fact.  Smith  v.  Cremer,  71  111. 
185. 

The  kind  of  parol  evidence  to  show  an  absolute  deed  to  be  a 
mortgage  is  that  of  facts  and  circumRtances  of  such  a  nature  as 
to  control  the  operation  of  the  deed,  and  not  loose  declarations 
of  parties  touching  the  intention  or  understanding.  Lindaur 
V.  Cummings,  57  111.  195;  Sntphen  v.  Cushman,  35  111.  186. 

It  must  be  clearly  shown  that  a  deed  absolute  on  its  face 
was  intended  to  be  a  mortgage  by  the  parties  at  the  ^ime  of 
its  execution.  Sharp  v.  Smitherman,  85  111.  153;  Eeming* 
ton  V.  Campbell,  60  111.  516. 

Slight  indefinite  statements  are  not  sufficient  to  make  a 
deed  a  mortgage.  Dwen  v.  Blake,  44  111.  135;  Low  v.  GraflF, 
80  m.  360. 

A  deed  can  only  operate  as  a  mortgage  if  it  appeared  to  be 
the  intention  of  the- parties  that  it  should  be  at  the  time  of  its 
execution.  Shays  v.  Norton,  48  III.  100;  Bentley  v.  O'Bryan, 
111.  111.  53;  Frizell  v.  Cole,  29  III.  465;  Straubher  v.  Moh^er, 
80  111.  21;  Hartley  v.  Lyburger,  3  111.  App.  554. 

A  purchase  of  the  mortgaged  property  by  the  mortgagee 
is  a  payment  of  the  debt.  M.issey  v.  Harden,  81  HI.  330; 
Bodlcy  V.  Anderson,  2  111.  App.  450. 

Absolute  deed  upon  its  face  intended  as  a  mortgage  is  so 
both  under  common  law  and  statute  as  between  the  parties, 
and  those  who  have  notice,  and  not  to  others.  Bullock  v. 
Battenhausen,  108  111.  28. 

In  this  case  Mead  was  not  a  party  to  the  deed,  but  the  evi- 
dence shows  that  at  the  time  the  deed  was  made  by  Tipton 
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'to  Stevens  that  the  Meads  knew  nothing  about  it,  and  were 
not  parties  to  the  deed  and  had  nothing  to  do  with  it.  Han- 
cock V.  Harper,  86  111.  445. 

A  deed  conveying  absolute  in  form  and  contemporaneous 
with  an  agreement  to  re-convey,  held,  not  to  be  a  mortgage. 
Rue  V.  Dole,  107  El.  275;  Carpenter  v.  Carpenter,  70  111.  457; 
Maxfield  v.  Patclien,  29  111.  39. 

The  pledgee  of  commercial  paper,  bonds,  mortgages,  or 
promissory  notes,  held  as  collateral  security  for  the  pay- 
ment of  a  debt,  is  bound  to  collect  the  same  as  they  become 
due,  and  apply  the  net  proceeds  to  the  payment  of  the 
debt.  Joliet  Iron  Co.  v.  Scioto  Fire  Brick  Co.,  82  111.  548; 
Union  Trust  Co.  v.  Rigdon,  93  111.  458. 

Parties  holding  collaterals  are  bound  to  account  for  the 
full  value.  Union  Trust  Co.  v.  Rigdon,  93  111.  458,  468; 
Loomis  V.  Stave,  72  111.  623;  Aldrich  v.  Goodell,  75  111.  452; 
Jenkins  v.  International  Bank,  111  111.  462;  Wheeler  v.  New- 
bould,  16  K  T.  392. 

The  pledgee  of  commercial  paper,  in  the  absence  of  any 
power  of  sale  by  contract,  can  not  sell  such  paper,  but  it  is 
his  duty  to  collect  the  same  and  apply  enough  of  the  proceeds 
to  pay  his  debt  and  return  the  balance  to  the  pledgor. 
Zimpleman  v.  Veeder,  98  111.  613. 

The  pledgee  must  account  for  the  value  of  the  pledge,  as 
he  purchased  the  land  on  his  own  account  and  gave  up 
Mead's  securities  without  his  consent.  Massey  v.  Hardin, 
81  m.  330;  Bordley  v.  Anderson,  2  III.  App.  450. 

Messrs.  Bassett  &  Wharton,  for  appellee. 

Welch,  J.  The  principal  contention  in  this  case  arises 
upon  the  disposition  made  of  the  Tipton  notes  and  mortgage 
assigned  to  the  appellee  by  the  appellant  Alfred  E.  Mead,  as 
collateral  security  for  his  note  of  $2,500  to  the  appellee.  It 
is  insisted  by  the  solicitor  for  the  appellants  that  the  "  pledgee  of 
commercial  paper,  bonds,  mortgages,  or  promissory  notes  held 
as  collateral  security  for  the  payment  of  a  debt,  is  bound  to 
collect  the  same  as  they  become  due,  and  apply  the  net  pro- 
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ceeds  to  the  payment  of  the  debt."  "  Parties  holding  collat- 
erals are  bound  to  account  for  the  full  value."  Cole  v.  Dal- 
ziel,  13  111.  App.  23 ;  Union  Trust  Co.  v.  Eigdon,  93  HI.  458, 
468 ;  Jenkins  et  al.  v.  International  Bank.  Ill  El.  462. 
Under  the  rule  announced  supra,  it  is. claimed  that  the  appellee 
should  account  to  Mead  for  the  full  amount  of  the  principal 
and  interest  due  on  the  Tipton  notes  at  the  time  that  the  appel- 
lee took  from  Tipton  the  quitclaim  deed,  and  surrendered  to 
him  his  notes  and  mortgage.  It  is  conceded  by  the  solicitor 
for  the  appellee,  that  if  the  appellee  had  taken  the  deed  and 
surrendered  up  to  Tipton  his  notes  and  mortgage  without 
authority  or  consent  of  Mead,  appellee  would  be  bound  to 
account  to  JMcad  for  the  amount  due  on  said  notes  at  the  time 
of  their  surrender  to  Tipton.  The  master  in  chancery,  in  his 
report,  finds :  "  That  the  said  Silas  Tipton  and  Francis  F. 
Tipton  having  failed  to  pay  the  notes  so  secured  or  the  inter- 
est thereon,  that  by  a  subsequent  arrangement  between  the 
complainant,  appellee  and  defendants,  Alfred  E.  Mead  and 
Eiichel  E.  Mead,  appellants,  tlie  notes  were  surrendered  to 
the  said  Tiptons,  and  they  conveyed  the  said  real  estate  in 
Pike  County  to  the  complainant  (appellee)  by  absolute  deed, 
which  was  held  by  said  Stevens  as  security  only,  for  the  note 
of  A.  E.  Mead."  The  finding  of  the  master  was  approved  by 
the  court  It  is  insisted  by  the  solicitor  for  the  appellants 
that  the  evidence  does  not  sustain  .  this  jBnding.  Lewis  D. 
Holmes,  who  acted  as  the  agent  and  attorney  for  the  appellant 
Alfred  E.  Mead  in  negotiating  and  procuring  the  loan  from 
the  appellee  of  the  $2,500,  states  in  answer  to  the  question 
*' whether  he  had  anything  to  do  in  and  about  the  collection 
of  notes  against  Silas  Tipton  for  either  the  complainant  (appel- 
lee) or  Alfred  E.  Mead,"  "  I  did  ;  acted  as  the  attorney  for 
both  Stevens  and  Mead.  About  the  17th  of  May,  1883,  the 
notes  and  mortgage  against  Silas  Tipton  held  by  Edward 
Stevens  as  collateral  security  were  due  ;  by  the  directions  of 
Mr.  Stevens  and  I  think,  Mr.  Mead,  I  went  to  Baylis  and  saw 
Mr.  Tipton.  The  amount  due  on  the  notes  and  mortgage  was 
about  the  same  as  the  value  of  the  land  conveyed  by  the 
mortgage.     1  had  discussed  this  question  with  both  Mead  and 
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Stevens,  and  to  save  the  expense  and  delay  of  a  foreclosure  in 
cliancery,  I  secured  from  Mr.  Tipton  a  contract.  'By  said 
contract  said  Tipton,  in  consideration  of  the  extension  of  time 
in  the  paying  the  interest  upon  his  two  notes  until  Octo- 
ber 1st,  agreed  to  execute  a  deed  with  his  wife  to  Edward 
Stevens  to  the  land  described  in  his  mortgage  to  Mead,  within 
thirty  days,  and  deliver  tlie  same  to  George  W.  Hooper  in 
escrow.  Said  deed  to  be  delivered  by  Hooper  on  the  1st  day 
of  October,  if  the  interest  was  not  paid,  and  if  paid  the 
deed  was  to  be  destroyed.  If  the  deed  was  delivered  to 
Stevens  he  was  to  deliver  to  Tipton  his  two  notes  and  mortgage 
executed  to  Mead,  and  assigned  to  Stevens  as  collateral  seen, 
rity.  The  contract  was  signed  by  Tipton  and  by  Stevens 
per  Holmes,  the  attorney  for  Stevens." 

Holmes,  after  making  the  contract,  states:  "  I  returned  home 
and  saw  Mr.  Mead  and  Stevens  both  and  told  them  what  I  had 
done;  they  both  assented  and  agieed  to  the  contract  I  had 
made.  About  November  the  10th,  in  the  same  year,  at 
the  request  of  Mr.  Stevens  and  I  think,  Mr.  Mead,  I  went  to 
Pittsiicid  and  examined  the  records  to  see  if  there  were  any 
judgments  against  Tipton,  and  returned  to  Baylis  from  Pitts- 
field;  and  while  in  Baylis  received  quit-claim  deed  from  Silas 
Tipton  and  his  wife  to  Edward  Stevens,  conveying  all  their 
interest  in  the  land  desc?  ibed  in  their  mortgage  to  Mead.  At 
the  same  time  I  surrendered  to  Tipton  his  notes  and  mort- 
gage, which  Mr.  Stevens  had  held.  I  then  returned  home 
and  saw  Mr.  Mead  and  Mr.  Stevens  and  told  them  what  I  had 
done,  and  said  to  them  that  the  only  title  Mr.  Stevens  would 
have  in  the  land,  was  to  hold  it  as  security  for  pavmeut  of 
Mead's  debt  to  him,  to  which  they  both  agreed.  While  at 
Baylis  I  secured  a  man,  Albert  C.  Bently,  to  take  charge  of 
the  farm  for  Stevens  and  try  to  sell  it."  He  also  states  that 
he  informed  Rachel  E.  Mead  of  the  facts  in  the  case,  and  said 
to  her  that  as  soon  as  the  debt  from  Mr.  Mead  to  Mr.  Stevens 
was  paid  oflf,  that  he  was  to  qnit-claim,  convey  or  release  to  her 
all  his  interest  in  the  land;  she  expressed  herself  as  very  much 
pleased,  and  said  they  hoped  to  pay  off  the  mortgage  and  save 
that  piece  of  land  to  her,  Mr.  Mead  having  conveyed  it  to  her 
before  that  conversation. 
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Stevens  state?,  '*  Holmes  gave  up  the  notes  and  mortgage  as 
my  attorney.  He  was  the  only  person  I  had  anything  to  do 
with  that  I  know  of;  Holmes  did  the  business  for  me,  and  he 
thought  that  was  the  best  way.  I  was  to  hold  the  land  as 
collateral.  I  supposed  the  land  belonged  to  Mead.  It  was 
my  understanding.  I  did  no^  buy  the  notes  of  Mead.  I 
supposed  the  land  belonged  to  Mead  after  I  got  the  deed 
from  Tipton  because  I  had  never  paid  anything  for  the  land- 
*  *  *  I  had  a  conversation  with  Mead  about  ten  months 
afterward,  as  near  as  I  can  remember.  All  that  was  said  was 
that  the  land  had  been  deeded  to  me  by  Tipton.  There  was 
nothing  said  about  mortgage.  I  and  Moad  had  but  little  talk 
about  it.  I  did  not  make  a  statemant  to  him  why  and  how  it 
came  to  be  deeded  to  me  and  how  I  held  it." 

Mead  denies  that  he  ever  employed  Holmes  as  his  agent  or 
attorney  to  collect  the  notes  that  he  transferred  to  Stevens  as 
collateral,  and  denies  that  he  directed  him  to  do  anything 
toward  fixing  up  the  Tipton  matter,  and  says :  "  I  do  not 
remember , that  I  ever  agreed  with  Holmes  or  Stevens,  after 
Holmes  returned  from  Pike  county,  that  Stevens  should  hold 
the  Tipton  land  by  deed  as  security  for  what  I  owqd  Stevens." 
He  denies  that  he  authorized  Holmes  to  make  the  written 
contract  referred  to  axipray  and  denies  that  he  ever  ratitied 
said  contract  in  any  conversation  with  Holmes ;  denies  that  he 
ever  agreed  to  pay  any  of  the  expenses  of  Holmes,  and  denies 
that  he  ever  expressed  himself  satisfied  with  the  deeding  of 
the  Tipton  land  to  Stevens  after  it  was  done.  He  says  :  "  I 
supposed  he,  Holmes,  had  taken  the  land  in  trust  for  Stevens." 
Mrs.  Mead  admits  that  she  had  a  conversation  with  Holmes  in 
regard  to  the  Pike  County  land  and  the  conveyance  of  it  to 
Stevens,  as  stated  by  Holmes,  except  she  denies  that  she  ex- 
pressed herself  as  satisfied  with  it. 

At  the  time  of  the  conveyance  to  Stevens  by  Tipton,  and 
the  delivery  to  him  of  his  notes  and  mortgage,  there  was  due 
on  the  notes,  principal  and  interest,  the  sum  of  $1,902.56. 
Tlie  master's  statement  shows  on  that  date,  without  giving 
any  credit  for  the  Tipton  notes,  that  there  was  due  Stevens 
on  Mead's  note  to  him  $1,745.07,  after  charging  Mead  with 
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all  taxes  and  expenses  for  collection.  If  Stevens  is  to  be 
charged  with  the  Tipton  notes  he  was  at  that  tinie  overpaid 
the  snra  of  $156.89;  yet  we  find  that  after  that,  on  February 
25,  1885,  he  collected  on  the  note  of  Mr.  Neflf  the  snm  of 
$121,  making  the  over-payment  to  him, %  if  he  is  to  be 
charged  with  the  Tipton  notes,  the  sum  of  $277.89. 

Mead  states  that  "just  before  or  after  the  bill  was  filed  in 
this  case  he  applied  to  Stevens  to  know  what  amount  was  due 
him  on  his  note  to  him,  and  that  Stevens  claimed  that  there 
was  due  him  some  $1,600  or  $1,700,  and  that  at  that  time 
Stevens  presented  a  statement  and  account  and  that  he  looked 
over  it,  and  that  there  was  no  credit  given  for  the  Tipton 
notes." 

He  also  states  in  response  to  the  question  "  Did  not  you 
about  or  near  that  time  make  an  arrangement  with  Willard 
Signer,  of  New  Boston,  to  sell  him  a  part  of  the  Now  Boston 
property  included  in  the  mortgage  for  $750,  and  ask  Mr. 
Stevens  to  take  the  $750  and  release  the  mortgage  on  that 
pro]>erty  and  credit  the  $750  on  your  note  in  controvcri^y  ?" 
"  I  think  I  did."  He  further  states  in  response  to  the  ques- 
tion '^  Did  you  not  afterward  a  short  time,  or  about  the 
same  time,  propose,  in  addition  to  the  arrangementto  sell  Mr. 
Signor,  to  sell  Mr.  Stevens  the  balance  of  the  New  Boston 
property  included  in  the  mortgage  for  a  suflicient  sum,  in  all 
to  make  $1,400,  and  have  the  same  credited  on  the  note  in 
controversy  that  Mr.  Stevens  holds  aga^Inst  you?"  "  Tliere 
was  an  arrangement  whereby  Mr.  Stevens  was  to  deed  the 
Pike  County  land  to  ray  wife,  and  we  were  to  make  him  a  deed 
to  the  New  Boston  property,  an(J  Signor  was  to  take  the  brick 
house  and  pay  $750  or  $800.  I  think  it  was  $800."  In  this 
arrangement  he  says,  "  there  was  nothing  said  about  selling  or 
buying  the  Pike  County  land  between  us."  The  account  fur- 
nished by  Stevens  also  included  the  amount  paid  by  him  fur 
taxes,  and  the  amount  paid  to  Holmes  for  his  two  trips  to 
Pike  County.  Mead  says  in  relation  to  that,  that  he  did  not 
know  he  made  two  trips ;  he  thought  he  only  made  one. 

On  September  2,  1884,  Mrs.  Mead  writes  to  Mr.  Bently,  in 
whose  charge  the  land  m  Pike  County  had  been  left  by  Mr 
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Ilolmes,  in  regard  to  the  leasing  of  this  farm  by  Mr.  Tipton, 
giving  specific  directions  as  to  the  terms  on  whicli  he  could 
rent  it,  and  the  manner  the  fences  and  timber  were  to  be  taken 
care  of.  On  November  1,  1884,  Mr.  A.  E.  Mead  writes  to 
Mr.  Bently  "to  know  whether  the  wheat  has  been  threshed, 
and  if  so,  to  send  the  amount  due  us,  and  to  let  us  know  if 
the  place  could  be  sold,  and  what  he  thought  a  fair  price  for 
it."  On  December  27,  1884,  he  wrote  again  to  Bently,  in 
which  he  says: 

"I  wrote  you  a  letter  some  time  ago  in  regard  to  the  wheat 
raised  on  the  place  Ti[)ton  rented;  would  like  to  know  how 
much  wheat  was  raised  and  if  our.  share  has  been  delivered 
yet ;  if  not,  please  let  me  know  at  once  ;  also  have  the  corn 
sold  and  pay  taxes  out  of  the  money  received  for  corn.  Please 
send  the  money  to  my  wife,  K.  E.  Mead,  that  you  receive  on 
wheat  sold,  less  your  trouble.  Please  let  me  hear  from  you 
as  soon  as  possible."  We  have  carefully  examined  the  evi- 
dence, and  in  our  opinion  the  finding  of  the  master  in  chan- 
cery as  to  the  Tipton  notes  and  mortgage  is  sustained  by  the 
evidence.  In  our  opinion  the  evidence  shows  that  Holmes, 
in  the  arrangement  that  he  made  with  Tipton  to  surrender  up 
the  notes  and  mortgage  and  in  taking  the  deed  to  Stevens? 
was  acting  as  the  agent  of  Mead  and  Stevens,  and  that  it  was 
understood  and  agreed  between  them  that  Stevens  should 
hold  the  Pike  County  land  in  trust  and  as  a  substituted  collat- 
eral for  the  Tipton  notes  and  m  jrtgago.  The  subsequent  con- 
duct of  Mead,  as  shown  by  the  evidence,  can  only  be  recon- 
ciled upon  this  theory.  If  the  claim  now  asserted  by  him 
that  the  Tipton  notes  were  surrendered  and  the  deed  tiiken  by 
Stevens  without  his  consent,  why  was  it  that  he  was  under- 
taking to  negotiate  the  sale  of  the  New  Boston  property 
to  pay  to  Stevens  a  balance  claimed  to  be  due  on  his  note  to 
Stevens? 

If  his  claim  was  valid,  he  had  tHen  overpaid  Stevens  on  his 
note  $156.89.  Why  did  he  write  the  letters  of  November  1, 
1884,  and  of  December  27,  1884,  supra^  to  Bently,  if  lie 
claimed  to  have  no  interest  in  the  Pike  County  land  3  Why  did 
Mrs.  Mead  write  the  letter  of  September  2,  1884,  supra^  if 
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ehe  claimed  to  have  no  interest  in  the  land  ?  Tlie  conduct  of 
Mead  and  Mrs.  Mead  fully  sustains  the  evidence  of  Holmes 
in  relation  to  the  matter,  that  the  surrender  of  the  notes  to 
Tipton  and  deed  to  Stevens  was  intended  as  a  substituted  col- 
lateral, and  was  assented  and  agreed  to  by  them,  Stevens, 
thus  holding  the  title  as  security  for  his  debt,  had  the  right  to 
pay  the  taxes,  and  there  was  no  error  in  allowing  him  credit 
therefor.  And  we  think  that  the  money  paid  to  Holmes  by 
Stevens  also  was  a  proper  credit;  ho  was  acting  for  Mead 
and  in  his  interest. 

The  evidence  shows  that  the  Tiptons  were  insolvent.  One 
of  them,  Francis  Tipton,  had  left  the  State.  The  land  was 
poor  and  not  good  security  for  the  debt.  The  delay  in  obtain- 
ing the  possession  of  the  land  and  expense  incident  to  a  fore- 
closure suit  were  sufficient  inducements  for  the  sending  of 
Holmes  to  see  Tipton  and  to  make  the  arrangement  that  was 
m^de.  By  this  arrangement  the  possessioft  of  the  land  was 
at  once  obtained,  and  the  cost  incident  to  a  foreclosure  avoided, 
provided  Mead  paid  his  debt  to  Stevens.  Upon  a  careful 
consideration  of  this  case  we  find  no  error  in  tiie  decree. 

Decree  aJjirniecL 


The  Chicaqo,   Burlington  &    Quincy  Eailroad 

Company 

V. 

William  A.  Kennedy. 

Bailroads — Cattle  Guards — Maintenance  of—Snow — XeffJigenee — Re<h- 
sonable  Time  to  Remove  Snow — Evidence — Compromise  Verdict, 

1.  Neither  the  winter  season  nor  times  when  there  are  ffxesA,  or  tmustiiil 
accumulations  of  snow  are  excepted  from  the  operation  of  the  statute  re- 
quiring railroad  corporations  to  construct  and  maintain  cattle  guards  at 
crossings  of  public  highways. 

2.  Where  a  suflficient  cattle  guard  becomes  insufficient  becawe  of  a  vio^ 
lent  snow  storm,  the  railroad  company  has  a  reasonable  time  within  which 
to  remove  ice  and  snow  accumulated  therein. 
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3.  In  an  action  for  damagres  for  the  killing  of  two  horses  which  had 
walked  from  the  public  highway  over  a  cattle  guard  filled  with  snow  it  is, 
held:  That  the  evidence  does  not  support  the  verdict  for  the  plaintiff; 
that  the  defendant  company,  by  the  use  of  reasonable  diligence,  could  not 
have  removed  the  snow  from  its  cattle  guards  within  forty-eight  hours  after 
a  storm  of  unusual  violence,  which  caused  a  general  blockade  of  its  road; 
that  a  certain  statement  of  a  section  boss  was  not  competent  evidence  to 
Establish  the  negligence  of  the  defendant;  and  that  the  verdict  appears  to 
have  been  the  result  of  a  compromise. 

[Opinion  filed  January  22,  1887.] 

Appeal  from  the  Circuit  Court  of  Knox  County;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Williams  &  Lawrence  and  O.  F.  Peioe,  for  appel- 
lant 

It  must  be  the  rule  in  cases  of  .this  class  that  actual  notice 
of  the  condition  of  tlie  cattle  guard,  and  to  its  being  insuffi- 
cient, must  have  been  brought  to  the  railway  company  before 
any  negligence  could  have  been  imputed  to  it  This  is  the 
nnivei'sal  rule  governing  sidewalks  in  cities,  and  has  prevailed, 
at  least  so  far  as  fences  are  concerned,  in  railway  cases. 

When  the  fences,  which  are  provided  for  and  covered  by 
the  same  sections  of  the  statute  under  which  this  suit  is 
brought,  are  once  properly  constructed,  the  railroad  company 
must  have  notice  of  such  defects  with  intervening  reasonable 
time  to  enable  them  to  repair,  or  else  sufficient  time  must 
have  elapsed  after  the  defect  occurs,  to  raise  a  pre8um|)tion  of 
notice  as  against  the  company  and  also  reasonable  time  for 
repair.  Aylesworth  v.  C,  R.  I.  &  P.  K.  R.  Co.,  30  Iowa,  459; 
Lemon  v.  C.  &  N.  W.  R  R.  Co.,  32  Iowa,  151;  Poler  v.  K 
Y.  C.  R.  R.  Co.  16  K  Y.  476;  House  v.  Cayuga  &  S.  R.  R. 
Co.,  26  N.  Y.  428;  I.  C.  R.  R.  Co.  v.  Dickerson,  27  111.  55; 
I.  C.  R  R.  Co.  V.  Swearingen,  47  111.  206,  210. 

Messrs.  Frederick  &  Willoughby,  for  appellee. 

This  is  a  case  in  which  the  only  question,  that  of  the  negli- 
gence of  the  defendant,  was  fairly  submitted  to  the  jury,  who 
have  found  in  favor  of  the  plaintiff,  and  this  court  following 
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the  well  settled  rule  that  verdicts  will  not  be  disturbed  unless 
80  palpably  contrary  to  evidence  as  to  sliow  that  they  are  the 
result  of  prejudice  or  passion,  will  not  reverse  the  judgment. 
The  evidence  shows,  and  so  the  jury  found,  that  the  company 
had  reasonable  time  in  which  to  clear  out  these  cattle  guards. 
The  company  ran  the  snow  plow,  a  freight  train,  and  the 
regular  passenger  over  these  guards,  and  if  it  seems  proper  to 
commence  the  running  of  trains  before  the  road  is  in  condition 
to  do  so  with  safety  to  stock,  it  must  do  so  at  the  risk  of  pay- 
ing for  stock,  if  any  be  injured. 

Baker,  P.  J.  This  suit  was  brought  before  a  Justice  of 
the  Peace  under  the  provisions  of  section  one  of  the  act  in 
relation  to  fencing  and  operating  railroads,  as  amended  in 
1879,  to  recover  the  value  of  two  horses  of  appellee  killed  on 
the  railroad  track  of  appellant,  within  its  right  of  way.  The 
liorses  had  escaped  from  the  stable  where  they  were  usually 
kept,  and  had  walked  from  the  public  higliway  upon  the  track 
and  right  of  way  over  a  cattle  guard  which  was  tilled  with 
snow.  The  judgment  before  the  Justice  was  for  the  corpora- 
tion, butupon  appeal  to  the  Circuit  Court,  the  verdict  and  judg- 
ment were  for  appellee  for  $150  damages  and  $25  attoniey's 
fees  and  costs  of  suit. 

The  claim  is  made  by  appellant  that  the  law  does  not  re- 
quire that  a  railroad  company,  unless  under  exceptional  and 
extraordinary  circumstances,  should  clean  out  ice  and  snow 
from  the  cattle  guards  along  its  track ;  and  the  decision  of  the 
Supreme  Court  of  Minnesota  in  M.  &  St.  L.  R.  R.  Co.  v. 
Blais,  22  Am.  &  Eng.  R.  K.  Cas.  571,  is  cited  as  authority  for 
such  doctrine.  The  conclusion  reached  in  that  case  is  put 
upon  grounds  that  have  local  application  to  the  State  of  Min- 
nesota; that  it  is  not  the  custom  'in  that  State  to  attempt  to 
remove  the  accumulations  of  snow  from  railroad  cattle  guards 
in  winter,  and  that  the  expense  necessary  in  that  climate  to 
keep  them  clear  is  out  of  proportion  to  the  danger  in  allow- 
ing them  to  remain  filled  with  snow,  and  therefore  it  is  not 
reasonable  to  require  its  removal.  That  the  custom  men- 
tioned docs  not  prevail  in  this  State,  is  sufficiently  indicated 
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by  the  evidence  in  the  case  at  bar  of  the  division  superin- 
tendent of  the  appellant  company,  who  testified  upon  the  trial 
it  was  usual  for  the  company,  in  the  event  of  a  severe  snow 
storm,  to  go  to  work  clearing  off  the  track  and  cleaning 
oat  fences  and  cattle  guards. 

The  other  reason  given  for  the  decision  has  but  little  force 
when  applied  to  the  climate  of  Illinois. 

The  statute  of  this  State  makes  it  the  duty  of  railroad  cor- 
j)oratlons  to  construct  and  maintain,  at  the  crossings  of  public 
roads  and  highways,  cattle  guards  suitable  and  suflicient 
to  prevent  cattle,  hoi'ses,  sheep,  hogs  and  other  stock  from 
getting  on  such  railroad.  Neither  the  winter  season,  or  times 
when  there  are  great  or  unusual  accumulations  of  snow,  are 
excepted  from  the  operation  of  the  statute;  and  itis  difficult  to 
lerceive  the  good  that  would  bo  accomplished  by  having 
cattle  guards,  if  they  are  not  kept  open  but  are  permitted  to 
remain  tilled  up  with  snow  so  that  horses  and  cattle  can  pass 
over  them  upon  the  right  of  way.  It  was  held  in  Dunnigan 
v.  C.  &  N.  W,  Ry.  Co.,  18  Wis.  28,  under  a  statutory  require- 
ment similar  to  ours,  that  where  a  railroad  company  permits  its 
cattle  guards  to  remain  tilled  with  snow,  so  that  cattle  which  have 
gotten  upon  the  highway  without  any  negligence  on  the  part 
of  the  owner,  pass  over  the  guards,  and  in  consequence  of 
being  thus  upon  the  track  are  injured  by  a  train,  the  company 
is  liable  for  the  damages.  We  are  not  inclined  to  hold  as  law 
in  this  State  the  rule  announced  in  Minnesota. 

At  the  same  time,  it  ia  to  be  borne  in  mind  it  is  not  any 
more  obligatory  upon  railroad  corporations  to  keep  their 
cattle  guards  open,  than  it  is  for  them  to  keep  the  fences  on 
both  sides  of  their  roads  in  such  condition  as  to  be  suitable  and 
sufficient  to  prevent  the  animals  specified  in  the  statute 
and  other  stock,  from  getting  on  their  railroads  ;  the  two 
duties  are  imposed  by  one  and  the  same  section  of  the  statute 
and  in  the  same  language.  In  I.  C.  R.  R.  Co.  v.  Dickerson,  27 
111.  55,  it  was  held  that  a  railroad  company  is  not  required  to 
keep  a  patrol  at  night  along  the  road,  to  see  that  the  fence  is 
not  broken  down  ;  and  that  if  the  fence  ia  sufficiunt,  and  all 
reasonable  diligence  is  used  to  keep  it  up,  the  compnny  will 
not  be  guilty  of  negligence  in  that  particular. 
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In  I.  C.  R  R.  Co.  V.  Swearingen,  33  HI.  289,  it  was  hold 
that  where  a  raih'oad  fence  has  been  sufficient,  and  from  acci- 
dent or  wrong  over  which  the  company  had  no  control,  it 
becomes  insufficient  to  turn  stock,  the  company  has  a  reason- 
able time  within  which  to  repair  it;  and  that  it  will  be  held 
to  a  hifijh  degree  of  diligence,  but  not  to  an  impossible  or  un- 
reasonable extent 

In  I.  C.  R.  R.  Co.  V.  Swearingen,  47  III.  206,  one  of  the 
horses  was  killed  on  Saturday  night  and  the  others  killed 
on  Sunday  night,  and  the  couj-t  said:  *'When  the  proper 
agent  of  the  company,  whose  duty  it  was  to  look  to  and  keep 
the  fence  in  repair,  is  shown  to  have  seen  it  in  good  repair  on 
Saturday  afternoon  at  four  o'clock,  and  again  on  Monday 
morning,  we  are  at  a  loss  to  understand  how  there  was  any 
neglect  of  duty  on  the  part  of  appellants  ;  it  would  seem  to 
bo  reasonable  diligence."  To  the  same  efiFect  is  L  C.  R.  R. 
Co.  V.  McKee,  43  111.  119.  In  this  case  the  cattle  guard  in  its 
normal  condition  was  suitable  and  sufficient  to  turn  stock,  but 
it  was  temporarily  impaired  by  the  accumulation  of  snow. 
The  material  question  that  arises  upon  the  record  is  whether, 
under  the  circumstances,  appellant  was  guilty  of  a  want  of 
reasonable  diligence  in  removing  the  snow  from  the  cattle 
guard.  In  other  words,  was  appellant  guilty  of  culpable  neg- 
ligence. 

A  snow  and  wind  storm  commenced  on  Sunday,  February 
8,  1885,  and  continued  all  Sunday  night,  all  day  Monday  and 
all  Monday  night.  It  stopped  snowing  Tuesday  morning,  but 
the  wind  blew  hard  that  day  and  the  snow  drifted  badly  until 
noon.  The  weather  was  intensely  cold,  and  some  of  the  wit- 
nesses state  it  was  the  most  severe  weather  they  ever  experi- 
enced. When  appellee  got  up  Monday  morning  a  train  was 
stuck  in  the  snow  at  the  highway  crossing  where  the  ht.rses 
afterward  entered  on  the  right  of  way,  and  two  engines  were 
trying  to  get  it  out.  That  was  the  last  locomotive  or  train 
that  passed  over  that  part  of  the  road  until  Tuesday  after- 
noon. All  travel  on  the  railroad  was  stopped  and  all  move- 
ments of  trains  made  impossible  by  the  deep  drifted  snow. 
The  employes  of  the  company  were  busy  day  and  night  witli 
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engines,  enow  plows  and  gangs  of  man,  attsmpting  to  relieve 
passenger  and  stock  trains  caught  in  the  storm  and  to  remove 
snow  from  the  track.  About  three  o'clock  Tuesday  afternoon 
a  snow  plow  with  two  or  three  engines  went  over  the  jmrt  of 
the  road  in  question,  and  that  was  the  first  movemont  on  the 
tracks  there  since  Monday  morning.  A  freight  train  and  a 
passenger  train  afterward  ]:)assed  there  that  evening. 

The  tmck  between  Galesburg  and  Knoxville  was  blocked 
up  its  whole  length  until  the  snow  plow  came  along.  Crim- 
mens,  the  section  foreman,  testifies  he  only  got  about  a  mile 
and  a  half- from  Galesburg  by  Wednesday  morning;  that  ho 
worked  all  day  Tuesday  with  his  gang  of  men  in  the  cut, 
about  eighty  rods  long ;  that  the  snow  kept  drifting  all  the 
time  and  it  took  all  day  to  shovel  through  the  cut.  He 
further  states  they  ran  the  hand-car  down  as  far  as  they  could 
get  it ;  that  they  could  not  have  got  it  down  to  the  aittle 
guard  in  question  until  after  the  snow  plow  had  gone  over  the 
track;  that  there  are  seven  cattle  guards  between  Galesburg 
and  the  one  in  question,  and  he  did  not  get  any  of  them 
cleaned  out  that  day,  as  they  wanted  first  to  get  the  snow  off 
the  track,  so  as  to  see  if  any  rails  were  broken.  In  addition 
to  what  this  witness  says,  the  court  will  take  notice  the  days 
were  quite  short  at  that  season  of  the  year,  and  that  after 
three  o'clock  in  the  afternoon  there  were  but  few  hours  of 
daylight. 

F.  C-  Kice,  the  division  superintendent,  testifies  the  storm 
was  very  severe,  and  the  first  care  of  the  compaily  was  to  get 
the  passengers  out  of  the  snow  and  relieve  the  stock  in  transit, 
then  to  clear  the  track  for  the  running  of  trains,  and  then  to 
clean  out  the  fences  and  cattle  guards. 

The  horses  got  on  the  railroad  track  on  the  night  of  Tues- 
day, the  10th  of  February,  and  were  killed  at  about  the  hour 
of  11  that  night.  The  only  circumstances  that  are  claimed 
as  tending  to  prove  negligence  on  the  part  of  appellant  are 
two^  and  they  are  both  found  in  the  testimony  of  appellee 
himself.  He  states  with  reference  to  the  work  done  in  the  cut, 
that  the  snow  was  shoveled  out  between  the  rails,  and  that 
outside  the  rails  it  was  shoveled  away  so  you  could  see  the 
ties  and  walk  on  them  right  along. 
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We  suppose  the  conclusion  intended  to  be  deduced  from 
this  statement  is  that  the  section  hands  had  occupied  more 
time  in  the  cut  than  was  necessary,  and  thereby  delayed  the 
opening  of  the  cattle  guard.  The  weight  claimed  for  the  fact 
mentioned  is  greatly  weakened  by  bcveral  considerations. 

The  witness  says  that  when  he  found  Crimmens,  he  and  his 
men  had  just  come  from  dinner  and  were  shoveling  snow  in 
the  cut,  and  non  constat  but  that  the  time  alleged  to  have 
been  misspent  was  wasted  that  Wednesday  forenoon,  many 
hours  after  the  horses  passed  over  the  cattle  guard  and  were 
struck  by  the  train. 

Its  weight  is  still  less,  especially  in  the  light  of  the  evi- 
dence of  Crimmens,  Rice  and  the  other  witnesses  for  apj>el- 
lant,  by  his  own  statemonts  on  cross-examination,  that  the 
snow  was  away  so  you  could  see  the  rail,  and  whether  it  was 
broken  or  not ;  that  he  does  not  know  as  he  could  have  told 
that  before  the  snow  was  removed,  and  that  if  the  top  of  the 
rail  was  visible  he  could  not  tell  if  it  could  be  known  whether 
it  was  broken  oi*  not.  It  would  seem,  particularly  in  view  of 
the  extreme  cold  weather  that  prevailed  and  the  severe  and 
continued  storm  that  had  occurred,  it  was  of  primary  im- 
portance that  broken  rails  should  be  discovered  and  the  safety 
of  passengers  and  employes  thereby  assured,  and  that  in  com- 
parison therewith  the  cleaning  out  of  the  cattle  guard  was  of 
secondary  moment.  It  is  plainly  deducible  from  the  evidence 
it  would  have  been  utterly  imj)ossibIe  on  Tuesday  to  have 
attended  to  passengers,  stock  and  trains ;  to  have  freed  the 
tracks  from  obstructions,  and  also  have  dug  out  the  snow 
from  all  the  cattle  guards  on  the  600  miles  of  road  in  this 
division;  and  we  perceive  no  good  ground  for  saying  this 
particular  cattle  guard  should  have  been  attended  to  in  pref- 
erence to  the  other  cattle  guards.  Whilst  a  high  degree  of 
diligence  and  responsibility  is  imposed  upon  railway  corpora- 
tions by  the  statutory  requirements  to  erect  and  maintain 
fences  and  construct  and  maintain  cattle  guards,  yet  the  law  is 
not  so  unreasonable  as  to  demand  of  them  that  which  is  rea- 
sonably impossible. 

The  other  circumstance  to  prove  negligence,  is  the  claim 
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that  on  Wednesday,  Crimmens,  the  section  boss,  told  appellee 
that  the  cattle  guards  ought  to  have  been  cleaned  out  the  day 
before.  So  tliey  ouglit,  and  ordinarily  it  would  be  required 
of  appellant  it  should  have  been  done,  but  here  it  is  claimed  it 
was  not  reasonably  practicable  to  do  so.  Besides,  what  Crim- 
mens said  was  merely  the  statement  of  his  opinion,  and  prob- 
ably those  who  directed  his  work  thought  otherwise  and  were 
of  opinion  the  cle  iring  of  the  track  was  of  more  pressing  im- 
portance. In  any  event  the  evidence  was  not  competent  to 
establii^h  the  negligence  of  appellant,  as  Crimmens  could  not 
make  such  statement  to  bind  his  employer ;  it  was  not  a  state- 
ment in  regard  to  what  he  was  at  the  time  doing  as  servant 
and  made  du?n  opus  fervet^  but  had  reference  wholly  to  the 
past. 

Upon  full  consideration  of  the  evidence  our  conclusion  is, 
thiit  it  does  not  sustain  the  verdict,  but  on  the  contrary  shows 
that  the  stock  in  controversy  were  injured  and  kilh^d  at  a  time 
so  soon  after  the  snow-fall  and  storm  and  consequent  blockade, 
and  undor  such  circumstances  that  the  appellant  company,  by 
the  use  of  reasonable  diligence,  could  not  have  had  the  accu- 
mulation of  snow  removed  from  the  cattle  guard.  It  appears 
'from  the  record  that  the  trial  before  the  Justice  resulted 
favorably  to  the  company.  It  also  appears  that  upon  the  trial 
in  the  Circuit  Court  there  was  no  testimony  whatever  tending 
to  prove  the  two  horses  were  of  less  value  than  $200,  or  that 
the  reasonable  attorney  fee  was  less  than  $50,  and  yet  the 
verdict  of  the  jury  allowed  only  $150  for  the  horses  and 
$25  for  the  fee.  And  upon  the  polling  of  the  jury,  one 
of  the  jurors  answered:  "It  is  my  verdict,  but  under  pro- 
test." 

These  are  plain  indications  it  w£ia  a  compromise  verdict, 
and  not  the  honest  judgment  of  twelve  men. 

It  was  error  to  overrule  the  motion  for  a  new  trial.  The 
judgment  is  reversed,  and  as  appellee  has  no  cause  of  action 
tlie  cause  will  not  be  remanded. 

Me  verged. 
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George  L.  Clifford,  Executor,  etc., 

V. 

William  Davis,  Administrator,  ETa 

Wills — Investment  of  Residuary  Fund  for  Benefit  of  Life  Tenants— 
Reasonable  Titne — Rea  kAyxdiiosiXA-— Interest  on  Assets — Estoppel, 

1.  When  a  testator  has  directed  the  conversion  of  one  species  of  prop- 
erty belonging  to  a  residuary  fund  into  another,  or  the  residuary  fund  to  be 
invested  in  a  particular  manner,  and  has  given  a  life  estate  in  the  fund  as 
thus  converted  or  invested,  such  life  interest  will  commence  when  the  con- 
version takes  place,  or  the  investment  is  made.  But  such  conversion  or 
investment  must  be  within  a  reasonable  time.  In  this  State,  in  analogy  to 
the  time  allowed  for  the  settlement  of  the  estate,  two  years  are  held  bn  be  a 
reasonable  time. 

2.  In  the  case  presented,  it  is  held  :  That  the  court  below  properly 
charged  the  executor  with  interest  on  his  note  due  the  estate;  that  the  doc- 
trine of  res  adjudicata  does  not  apply  to  said  interest,  because  of  the 
approval  by  the  County  Court  of  the  executor's  reports;  that  the  executor 
was  properly  charged  with  10  per  cent,  interest  on  the  moneys  in  his 
hands  after  the  expiration  of  two  years  and  six  months  from  the  date  of  his 
letters  testamentary  and  up  to  the  time  of  his  investment  of  the  funds;  that 
it  is  unreasonable  to  suppose  that  the  testator  intended  no  investment  of 
money  should  be  made  by  the  executor  until  every  article  and  parcel  of 
property  was  disposed  of  and  turned  into  money;  that  the  executor  is  not 
estopped  from  contesting  a  claim  for  interest  on  uninvested  assets  prior  to 
the  expiration  of  the  statutory  period  by  reason  of  a  report  charging  him 
with  such  interest,  which  he  signed,  but  which  was  never  acted  on  by  the 
court;  that  the  life  tenants  were  not  entitled  to  the  net  profits  of  the  estate 
from  the  death  of  the  testiitor  to  the  time  of  re-investment;  that  said  profits 
are  to  be  considered  as  assets  to  increase  the  principal  of  the  trust  fund ;  and 
that  the  matter  of  a  certain  item  having  been  ordered  paid  by  a  court  of 
competent  jurisdiction  to  the  life  tenants,  is  res  adjudicata* 

[Opinion  filed  January  22,  1887.] 

Appeal  from  the  Circuit  Court  of  Knox  County;  the  Hon. 
John  J.  Glenn,  Judge,  presiding. 

Statement  by  Baker,  P.  J.  William  Hester  died  testate 
on  the  23d  of  December,  1877.  Letters  testamentary  were 
issued  January  9,  1878,  to  appellant,  George  L.  CliflEord,  the 


Second  District — May  Term,  1886.        317 

Clifford  V.  Davis. 

executor  appointed  in  the  will.  The  third  clause  of  the  will 
was  as  follows  : 

"  3.  After  the  payment  of  the  aforementioned  charges,  I 
-will,  devise  and  bequeath  tinto  my  beloved  nephew,  George  L. 
CliflFord,  all  the  rest,  residue  and  remainder  of  my  estate,  both 
real  and  personal,  of  every  nature  and  kind  whatsoever,  to  be 
held  by  him  in  trust  for  the  following  purposes :  It  is  my 
wish  that  as  soon  after  my  death  as  the  best  interest  of  my 
estate  will  permit,  he  sell,  either  at  public  or  private  sale,  all 
«>f  my  said  pi'operty,  real  and  y)ersonal,  together  with  all 
claims  of  every  or  any  kind  I  may  have  upon  any  person  or 
thing,  so  that  the  whole  of  my  assets  shall  be  turned  into 
money.  It  is  further  my  desire  that  the  whole  of  such  pro- 
ceeds shall  then  be  invested  by  said  Clifford  in  good  and  suffi- 
cient securities  at  such  legal  rates  of  interest  as  he  may  be 
able  to  obtain,  which  interest  shall  be  collected  by  him  and 
paid  over  by  him,  semi-annually,  if  practicable,  to  my  daugh- 
ter, Fanny  Hester,  and  to  my  daughter-in-law,  Jane  Hester, 
now  residing  in  East  Shire,  in  the  County  of  Surrey,  Eng- 
land, for  their  undivided  use  and  benefit,  in  equal  shares,  so 
long  as  they  both  shall  live;  and  on  the  death  of  either  of 
them  the  whole  of  said  interest  is  to  be  paid  to  the  surviving 
one  so  long  as  she  shall  live,  and  at  her  death  it  is  my  will 
that  the  whole  remaining  principal  and  interest,  if  any,  that  is 
to  say,  the  whole  a  sets  remaining  of  my  estate,  shall  be  equally 
divided  amongst  the  three  surviving  children  of  my  dear  sis- 
ter, Elizabeth  Clifford,  share  and  share  alike." 

March  12, 1879,  the  executor  filed  in  the  County  Court  of 
Knox  County  his  first  report  or  account  current,  showing, 
among  other  things,  a  balance  then  in  his  hands  of  $5,912.52; 
and  this  report  was  on  the  same  day  approved  by  the  court. 

On  the  8th  day  of  August,  1879,  the  County  Court  made 
an  order,  based  on  a  written  motion  of  Jane  Hester  and  Fanny 
Ilester  bearing  date  July  30,  1879,  directing  the  executor, 
upon  their  filing  a  refunding  bond,  to  pay  to  them  the  sum  of 
$506.51,  being  the  interest  that  accrued  from  the  death  of  the 
testate  to  the  first  day  of  March,  1879,  on  certain  promissory 
notes  made  to  the  deceased  in  his  lifetime,  and  which  interest, 
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as  well  as  the  principal  suras  mentioned  in  said  notes,  had  been 
collected  by  the  executor,  as  shown  bj  his  aforesaid  reix)rt  of 
March  12,  1879. 

The  executor  filed  his  second  report  or  account  current  on 
the  Slst  day  of  August,  1881.  showing  a  balance  in  his  hands 
of  $7,532.78,  and  that  he  had  on  the  19th  of  April,  1881,  in- 
vested $7,500  of  the  money  of  the  estate  in  a  mortgage 
security  bearing  7  per  cent,  interest,  said  interest  payable 
annually,  and  said  report  was  on  that  day  approved  by  the 
court.  , 

On  the  same  Slst  of  August,  1881,  Fanny  Hester  and  Will- 
iam Davis,  administrator  of  Jane  Hester,  who  had  died  on  the 
4th  of  February,  1880,  entered  their  motion  in  the  County 
Court  that  the  executor  be  required  to  charge  himself  with 
interest  on  his  $3,000  note  in  the  inventory  mentioned,  at  the 
rate  therein  specified,  from  the  first  of  March,  1879,  to  the 
maturity  of  said  note;  also  to  charge  himself  with  10  per 
cent,  interest  on  all  moneys  in  his  hands  after  the  expiration 
of  two  yeai's  and  six  months  from  the  granting  of  letters  tes- 
tamentary to  the  time  of  making  the  investment;  also  to  charge 
himself  with  six  per  cent,  interest  on  the  balance  of  all  moneys 
in  his  hands  from  March  1, 1879,  up  to  the  time  of  investment; 
also  to  pay  to  Fanny  Hester  and  to  William  Davis,  adminis- 
trator of  Jane  Hester,  the  parts  of  said  -interest  belonging  to 
them  respectively;  and  also  to  pay  to  them  in  parts,  as  due  to 
.  them  respectively,  the  sum  of  $559.70,  being  the  net  balance 
,  of  rents  of  the  farm  mentioned  in  the  inventory  of  the  estate, 
from  the  death  of  the  testator  to  March,  1881,  the  date  the 
farm  was  sold  by  the  executor. 

From  the  order  and  decree  entered  in  the  Countv  Court 
upon  the  matters  above  mentioned,  an  appeal  was  taken  to  the 
Circuit  Court,  where  there  was  a  hearing  de  now.  Upon  this 
latter  hearing  considerable  evidence  was  introduced;  and 
among  other  things  a  third  report  made  by  the  executor  to 
the  County  Court,  bearing  date  July  15,  1884:,  and  showing  a 
balance  of  $6,906  in  his  hands,  was  given  in  testimony. 

The  decree  rendered  by  the  Circuit  Court  allowed  the  two 
charges  of  10  per  cent,  interest  against  the  executor;   refused 
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to  allow  any  claim  for  6  per  cent  interest  on  moneys  in  the 
hands  of  the  executor  between  the  dates  of  March  1,  1879, 
and  July  9,  1880,  the  latter  being  the  time  of  the  expiration 
of  two  years  and  six  months  from  the  date  of  letters  testa- 
mentary; ordered  the  allowances  of  10  per  cent,  interest 
against  the  executor  to  go  to  the  increase  of  the.  principal  of 
tlio  trust  fond;  ordained  that  Fanny  Hester  and  the  adminis- 
trator of  Jane  Hester  were  entitled  to  interest  at  the  rate  of 
5  per  centum  per  annum  on  the  clear  residue  of  the  estate 
as  determined  from  the  death  of  the  testator  to  the  date  of  the 
death  of  Jane  Hester,  less  $506.51  received  by  them  under 
the  order  of  August  8,  1879;  and  that  Fanny  Hester  was 
entitled  to  5  per  cent,  interest  on  the  clear  residue  of  the 
estate  from  the  death  of  Jane  Hester,  February  4,  1880,  to 
April  19,  1881,  the  date  of  the  investment  by  the  executor; 
and  ascertained  these  several  amounts  upon  the  basis  indicated 
and  made  order  for  their  payment 

The  executor,  George  L.  CliflFord,  appealed  the  cause  to  this 
court,  and  since  the  appeal  has  been  pending  Fanny  Hester 
has  died,  and  William  Davis,  her  administrator,  has  been  sub- 
Btituted  upon  the  record  in  her  place  and  stead. 

Various  errors  and  cross-errors  have  been  assigned. 

Messrs.  McKenzib  &  Calkins,  for  appellant 

Mr.  George  W.  Thompson,  for  appellee. 

When  a  will  is  made  directing  a  conversion  of  the  whole 
estate  and  an  investment  to  be  made,  and  then  the  interest  to 
be  paid  to  tenants,  and  part  of  the  estate  at  the  time  of  the 
death  is  invested,  the  interest  on  that  part  already  invested 
belongs  to  the  life  tenants.  2  Jarnian  on  Wills,  196  ;  2  Eed- 
field  on  Wills,  470 ;  Sargent  v.  Sargent,  103  Mass.  297 ;  Lever- 
ing v.  Minot,  9  Cnsh.  370;  Lamb  v.  Lamb,  11  Pick.  370, 
Eyre  v.  Goldmg,  5  Binney,  473 ;  Hilyard's  Estate,  5  Watts  & 
S.  30 ;  Healey  v.  Toppon,  45  N.  H.  267;  Cooke  v.  Meeker, 
36  N.  Y.  15 ;  Williamson  v.  Williamson,  6  Paige,  298 ;  Mc!  ' 
Phereon  v.  McPherson,  1  Macq.  243,  249 ;  Brown  v.  Gellatly, 
2  Law  Ren.  Ch.  751. 
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Bakeb,  p.  J.  The  third  clause  of  the  will  of  William  Hester 
devised  the  residue  of  his  estate,  both  real  and  personal,  to 
appellant  in  trust,  and  stated  it  was  the  wish  of  the  testator 
that  as  soon  after  his  death  as  the  best  interest  of  his  estate 
would  permit,  appellant  should  sell  all  of  the  property,  bo  that 
the  whole  of  the  assets  should  be  turned  into  money.  It  fur- 
ther  directed  that  the  whole  of  the  proceeds  should  then  be 
invested  by  appellant  in  securities  drawing  interest,  which 
interest  should  be  collected  by  him  as  it  accrued  and  paid  over 
to  his  daughter,  Fanny  Hester,  and  his  daughter-in-law,  Jane 
Hester,  in  equaV shares,  with  right  of  survivorship  in  them  in 
respect  to  such  interest ;  and  it  provided  that  on  the  death  of 
the  survivor  the  whole  remaining  assets  of  the  estate  should 
be  equally  divided  among  the  three  surviving  children  of 
Elizabeth  Clifford,  sister  of  the  testator. 

1.  The  general  rule  is,  that  in  case  of  the  bequest  of  a  life 
estate  in  a  residuary  fund,  and  where  no  time  is  prescribed  in 
the  will  for  the  commencement  of  the  interest  or  the  enjoy- 
ment of  the  use  or  income  of  such  residue,  the  legatee  for  life 
is  entitled  to  the  interest  or  income  of  the  clear  residue,  as 
afterward  ascertained,  to  be  computed  from  the  time  of  the 
death  of  the.  testator.  When,  however,  the  testator  has 
directed  one  species  of  property  to  be  converted  into  another, 
or  the  residuary  fund  to  be  invested  in  a  particular  manner, 
and  has  given  a  life  estate  in  the  fund  as  thus  converted  or 
invested,  then,  in  such  event,  it  is  deemed  to  be  consistent 
with  the  will  of  the  testator  to  consider  the  life  interest  as 
commencing  when  the  conversion  takes  place  or  the  invest- 
ment is  made.  This  latter  rule  is  subject  to  the  qualification, 
in  the  absence  of  a  specific  time  fixed  by  the  will,  that  the  con- 
version or  investment  must  be  made  within  a  reasonable  time; 
and  the  legatee  for  life  can  not  be  kept  out  of  the  interest  or 
income  beyond  such  reasonable  time.  Most,  or  many  of  the 
cases,  seem  to  settle  on  one  year  as  such  reasonable  time ;  but 
it  appears  to  be  so  fixed  in  analogy  to  some  statutory  provision, 
such  as  one  year  being  allowed  for  the  payment  of  legacies, 
or  the  settlement  of  estates.  See  Williamson  v.  Williamson, 
6  Paige  Ch.  304,  305j  Cogswell  v.  Cogswell,  2  Edwards,  230; 
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Gibson  v.  Bott,  7  Vesey  Ch.  89;  1  Roper  on  Legacies,  588; 
Valentine  v.  Euste,  93  111.  585.  Under  the  statutes  of  this 
State,  two  years  are  allowed  for  the  settlement  of  the  estates 
of  deceased  persons,  and  we  are  of  opinion  that  in  analogy  two 
years  should  be  deemed  a  reasonable  time  for  the  conversion 
and  re-investment  of  devised  property  for  the  purpose  of  consti- 
tuting a  residuary  f  nnd. 

2.  It  was  not  error  to  charge  the  executor  with  $75,  it 
being  10  per  cent,  interest  from  March  1st  to  June  1st,  1879, 
on  his  promissory  note  for  $3,000  bearing  that  rate  of  inter- 
est, executed  to  his  testator  in  the  lifetime  of  the  latter.  The 
not«  was  not  due  until  the  last  mentioned  date,  and  it  was  for 
the  interest  of  the  trust  fund  the  note  and  interest  should  run 
until  maturity.  The  estate  could  not  be  settled  before  Jan- 
uary 9, 1880,  when  the  two  years^would  expire;  the  money  was 
not  needed  to  pay  debts,  or  otherwise  for  present  use,  and  it 
was  not  paid  for  the  purpose  of  making  are-investment  before 
the  note  was  due.  The  only  efifect  of  the  act  of  the  executor 
was  to  deprive  the  trust  fund  of  this  $75,  and  enable  himself 
to  make  that  amqunt  personally  at  the  expense  of  the  estate 
A  trustee  is  not  permitted  to  thus  speculate  in  the  trust  fund 
and  make  a  profit  to  its  detriment. 

The  doctrine  of  res  adjudicata  does  not  apply  to  this  item 
of  charge,  as  is  so  strongly  insisted  by  appellant.  If  the  claim 
urged  should  prevail,  the  body  of  the  fund  would  be  di- 
minished by  the  amount  mentioned,  and  the  loss  would 
fall  not  only  upon  the  legatees  for  life,  but  to  a  still  greater 
extent  upon  the  remaindermen,  among  whom,  after  the 
decease  of  those  holding  life  interests,  it  was  provided  by  the 
will  the  fund  should  be  divided.  Besides  this,  we  do  not  un- 
derstand the  evidence  in  the  record  to  sustain  the  defense  of  a 
former  adjudication,  even  were  the  life  tenants  the  only  par- 
ties in  interest.  The  plea  must  necessarily  be  predicated  either 
upon  the  order  of  the  County  Coui-t  of  March  12,  1879,  or 
that  of  Augnst  8,  1879,  or  that  of  August  31,  1881.  The  first 
mentioned  order  does  not  show  the  life  tenants  were  present 
either  in  person  or  by  attorney,  but  on  the  contrary  the  record 
thereof  does  show  it  was  merely  an  ex  parte  order  approving 
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the  first  report  or  account  current  of  the  executor.  It  is  true 
Uiat  appellant  says  in  his  testimony  that  "  Davis  &  Thomj)6on 
were  present  when  the  first  account  was  filed;  they  were  there 
resisting  the  report;"  but  it  does  not  appear  from  his  evidence 
who  they  were  there  representing ;  and  his  statement  seems  to 
be  in  conflict  with  the  recitals  in  the  record.  The  order  of 
August  8,  1879,  was  based  upon  the  motion  of  July  30,  1879, 
and  that  only  presented  the  question  whether  Fanny  and  Rachel 
Hester,  who  were  poor  and  needy,  should  on  that  ground  have 
the  use  of  certain  interest  accruing  from  the  death  of  the 
testator  to  March  1,  1879,  that  had  been  collected  by  appellant, 
and  did  not  involve  the  question  of  the  propriety  of  the 
items  of  account  contained  in  the  account  current,  approved 
by  the  court  in  the  preceding  March.  Nor  is  there  force  in 
the  point  made  with  reference  to  tlie  splitting  of  a  claim,  as  the 
matter  at  issue  was  interest  tliat  had  then  been  collected  by  the 
executor,  and  that  of  course  did  not  include  interest  that  had 
not  been  collected.  The  first  item  in  the  account  current 
approved  August  31,  1881,  is  a  charge  of  the  executor  against 
himself  of  '*  Amt.  on  hand  at  approved  account  of  March  12, 
1879,  $5,912.52."  It  seems  this  amount  is  the  balance  brouglit 
forward  from  the  first  account  current,  and  tliat  the  executor 
had  reported  as  collected,  the  principal  of  the  $3,000  note,  and 
it  entered  into  and  went  to  make  up  such  balance.  The  fact 
the  life  tenants  were  present  by  counsel  when  this  report  of 
August  31st  was  approved,  affords  the  only  pretense  for 
claiming  res  judicata  by  virtue  of  the  order  of  approval  then 
entered.  The  principal  of  the  $3,000  note  had  been  due  by 
the  terms  of  the  contract  more  than  two,  years  prior  to  the 
entry  of  this  order,  and  we  deem  it  was  not  incumbent  u]K>n 
the  life  tenants  to  object  to  this  last  report  merely  becjiusc  an 
account  current  presented  nearly  two  years  and  a  half  prior 
thereto  had  given  an  improper  date  to  an  item.  Besides,  they 
did  substantially  and  at  once  object  to  what  the  executor  had 
done,  by  at  once  filing  their  motion  to  charge  him  with  10  })er 
cent,  interest  on  his  note  from  March  1,  to  June  1,  1879;  and 
the  court  dis]>08ed  of  the  whole  matter  for  the  term  and  in 
thd  same  order  by  approving  the  account  current  and  con- 
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tinning  the  motion,  thereby  reserving  the  real  issue  between 
the  parties  for  future  consideration.  We  are  not  inclined  to 
extend  the  doctrine  of  former  adjudication  to  so  doubtful  and 
flimsy  a  case,  and  especially  so  when  the  effect  will  be  to 
enable  the  trustee  to  wrong  the  trust  estate,  placed  in  his 
hands,  to  his  own  gain  and  profit. 

3.  It  was  proper  to  charge  the  executor  with  10  per  cent, 
interest  on  the  moneys  in  his  hands  after  the  expiration  of  two 
years  and  six  months  from  the  date  of  his  letters  testamentary 
and  up  to  the  time  of  his  investment  of  the  funds,  that  is  to 
say,  from  July  9*  1880  to  April  19,  1881.  The  last  clanse 
of  Sec.  113  of  Chap.  3,  R.  S.,  provides  such  change  shall  be 
made,  "  nnless  good  cause  is  shown  to  the  court  why  such 
should  not  be  taxed."  Et^tate  of  Schofield,  99  111.  513.  We 
think  no  good  cause  is  here  shown  why  the  penalty  imposed  by 
the  statute  should  not  be  taxed.  While  it  is  true  the  will  pro- 
vides the  executor  should  sell  all  the  property,  real  and  per- 
sonal, so  that  the  whole  of  the  assets  shall  be  turned  into 
money,  and  follows  this  up  by  saying,  *' the  whole  of  such  pro- 
ceeds shall  then  be  invested  in  good  and  sufficient  securities, 
yet  we  think  the  reasonable  meaning  of  the  will  is  that  the 
word  '*  then  "  refers  to  such  times  as  any  of  the  property  shall 
be  turned  into  monev  of  a  sufficient  amount  to  afford  full 
and  ample  opportunity  for  profitable  investment  in  inter- 
est-paying securities.  The  evidence  shows  that  the  testa- 
tor died  seized  of  a  farm  containing  136 J  acres  of  land, 
of  a  block  of  ground  in  the  city  of  Knoxville,  of  goods 
and  chattels  valued  at  §753.68,  and  of  some  $5,000  in  collecti- 
ble notes  and  accounts,  principally  notes  drawing  interest.  It 
is  unreasonable  to  suppose  the  testator  intended  no  invest- 
ment of  money  should  be  made  by  his  executor  until  every 
article  and  parcel  of  property  was  disposed  of  and  turned  into 
money.  It  might  require  years  to  do  this,  and  the  delay  would 
work  a  serious  detriment  to  the  trust  fund  and  to  the  cestui 
que  trust  The  primary  objects  of  his  bounty  were  the  widow 
of  his  son,  who  was  supporting  herself  and  her  daughter  by 
her  labor,  and  his  own  daughter,  who  was  in  bad  health  and 
gaining  a  livelihood  by  needle-work.     It  is  highly  improbable 
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he  intended  no  investment  should  be  made  and  jio  income 
realized  for  the  benefit  of  this  daughter  and  daughter-in-law 
until  the  whole  of  the  property,  no  matter  how  unsalable 
some  of  it  might  be,  was  converted  into  money.  The  direction 
in  his  will  the  executor  should  "  if  practicable  "  get  securities 
upon  which  the  interest  would  be  paid  semi-annually,  precludes 
such  idea.  For  more  than  two  years  before  he  made  any 
investment,  the  trustee  had  in  his  hands  over  $5,000,  which 
was  drawing  no  interest  and  was  not  required  for  present  use. 
No  reason  appears  why  he  might  not  readily,  safely  and 
profitably  have  invested  it.  It  was  his  plain  duty  to  the  hold- 
ers of  the  life  interest  to  have  procured,  with  the  money,  secu- 
rities that  would  produce  an  income  instead  of  keeping  it  idly 
on  hand  for  so  long  a  time.  At  the  very  least,  he  should  have 
done  this  within  the  two  years  allowed  for  administration;  and 
it  is  no  hardship  he  should  be  held  to  pay  the  statutory  inter- 
est after  the  ex])iration  of  six  months  thereafter. 

4.  The  first  assignment. of  cross-error  is  not  well  made. 
It  was  properly  adjudged  the  executor  was  notliable  for  inter- 
est upon  the  moneys  in  his  hands,  from  March  1,  1879,  to 
March  1, 1880.  It  does  not  appear  he  ever  received  interest 
on  these  ti-ust  funds  prior  to  the  date  of  his  investment  in  the 
mortgage.  Under  the  statute  he  was  responsible  for  no  inter- 
est or  penalty  until  more  than  four  months  after  the  date  last 
mentioned.  See,  Estate  of  Schofield,  supra.  The  fact  his 
attorney  at  one  time  made  out  a  report  charging  him  with 
such  interest,  which  appellant  signed  but  which  was  never 
filed  or  acted  upon  by  the  court,  and  afterward  withdrawn, 
would  not  estop  him  from  contesting  the  claim  for  this  inter- 
est. The  law  did  not  charge  him  with  it,  and  the  item  was 
evidently  put  in  the  report  through  a  misapprehension,  and 
the  fact  it  was  so  put  there,  worked  no  fraud  or  injury  to  any 
one. 

5.  The  second  cross-error  is  not  well  assigned.  The  sub- 
stance of  the  claim  is,  that  the  court  should  have  ordered  tlie 
net  profits  or  increase  of  the  estate  from  the  death  of  the  tes- 
tator up  to  the  time  of  the  investment  in  the  mortgage,  to  be 
paid  to  the  life  tenants.     The   holders  of  this  life  interest 
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mnst  be  willing  to  accept  the  bounty  of  the  testator  upon 
the  terms  upon  which  it  was  given.  The  will  donated  to  them 
no  interest  whatever  in  the  lands,  or  in  the  rents,  issues  and 
profits  thereof,  and  it  did  not  bestow  npon  them  the  chattel 
property  or  the  chosesin  action  on  hand  at  the  time  of  the 
d^ath,  or  any  interest  thereon  or  increase  therein  which  might 
accrue ;  these  things  were  all  expressly  devised  and  bequeathed 
to  the  executor,  but  upon  the  trusts  declared  in  the  will.  That 
which  was  given  to  these  donees  was  specifically  the  interest 
to  accrue  upon  a  fund  yet  to  be  created,  and  that  only.  The 
power  and  the  duty  to  convert  the  assets  of  the  estate  into 
money,  and  then  invest  such  money  in  interest-bearing  secu- 
rities, was  a  personal  trust  imposed  by  the  testator  upon 
appellant,  and  it  was  by  the  terms  of  the  will  left  to  him  to 
determine  when  the  best  interest  of  the  estate  would  permit 
the  selling  of  the  property.  No  specific  time  was  fixed  by  the 
will  when  the  property  was  to  be  converted  or  the  proceeds 
invested.  These  matters  were  left  by  the  testator  to  the 
sound  discretion  of  the  executor  and  trustee.  But  the  rule  of 
equity  heretofore  refeiTcd  to,  qualifies  this  otherwise  unlim- 
ited power  and  discretion,  and  requires  in  the  interest  of  the 
life  tenants,  that  the  conversion  and  investment  should  be 
made  within  a  reasonable  time ;  and,  as  we  have  also  seen, 
such  reasonable  time  in  this  State  is  two  years  from  the  date 
of  the  letters  testamentary.  In  the  case  of  People  v.  Jen- 
nings, 44  III.  488,  where  a  testator  directed  his  executors  to 
sell  his  real  estate  and  divide  the  proceeds  equally  among  his 
children,  it  was  held  that  the  interests  of  the  children  did  not 
vest  until  the  real  estate  had  been  converted  into  money  as 
directed  by  the  will.  See  also,  Valentine  v.  Ruste,  93  111.  685. 
We  think  from  the  terms  of  the  will  and  upon  authority, 
that  the  net  rents  and  interest  accruing  from  the  death  of 
testator  to  the  time  of  re-investment  are  to  be  considered  as 
assets  to  increase  the  principal  of  the  trust  fund,  and  that  the 
court  properly  incorporated  them  therewith  and  refused  to 
decree  that  they  should  be  paid  to  the  legatees  for  life. 

6.     The  holders  of  the  life  interest  will  suffer  no  hardship 
from  their  failure  to  get  the  rents  of  the  farm  and  this  inter 
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est  which  accrued  upon  the  trust  funds;  these  amounts  go  to 
swell  the  body  of  the  estate,  and  the  life  tenants  will  have  the 
income  of  the  clear  residue  of  the  fund,  as  ascertained,  to  be 
computed  from  January  9,  1880,  the  date  of  the  expiration  of 
the  reasonable  time  within  which  the  executor  should  have 
made  the  conversion  and  investment.  He  having  failed  to  do 
so,  equity  will  regard  that  as  done  which  should  have  been 
done,  and  enter  decree  in  accordance  therewith. 

7.  We  hold,  the  Circuit  Court  advisedly  adjudged  that  the 
executor  should  account  f©r  the  interest  charges  of  $75  and 
•  $308.89,  respectively;  that  these  amounts  and  the  net  rents 
and  income  of  the  farm,  $559.70,  should  go  to  increase  the 
corpus  of  the  trust  fund;  and  that  the  executor  was  not 
cliargeable  with  interest  on  moneys  in  his  possession  from 
March  1,  1879,  to  March  1,  1880;  and  these  several  portions 
of  the  decree  are  affirmed.  "We  further  hold  it  was  error  to 
order  the  legatees  for  life  should  be  paid  interest  on  the 
trust  fund  as  ascertained  from  the  date  of  the  deatli  of  the 
testator,  and  for  the  reason  the  genei'al  rule  as  first  stated  by 
us  does  not  apply  to  the  will  in  question,  because  by  its  terms 
one  species  of  property  was  to  be  converted  into  another  and 
the  residuary  fund  invested  in  a  particular  manner,  and  the 
life  estates  were  in  the  funds  as  thus  la^t  constituted. 

The  amounts  due  the  life  tenants  having  been  computed 
upon  the  theory,  their  interests  in  the  fund  commenced  from 
the  death  of  the  testator,  instead  of  from  the  9th  day  of 
January,  1880,  the  money  decree  entered  was  erroneous.  For 
the  errors  indicated,  these  two  latter  portions  of  the  decree 
aie  reversed,  and  the  cause  is  remanded  for  further  proceed- 
ings in  regard  thereto  in  conformity  with  the  views  herein 
expressed. 

The  record  shows  in  respect  to  the  item  of  $506.51,  that 
it  was  expressly  adjudicated  in  1879  by  a  court  of  com]>etent 
jurisdiction  that  it  belonged  to  Jane  Hester  and  Fanny 
Hester,  the  tenants  for  life,  and  was  ordered  to  be  paid  by 
the  executor  to  them  by  a  certain  day  fixed  by  the  court. 
This,  as  between  the  executor  and  the  life  tenants,  renders  the 
matter  of  this  sum  of  $506.51  res  judicata.      Therefore  in 
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Stating  the  account  this  item  should  not  be  taken  into  con- 
sideration, and  no  deduction  should  be  made  on  account 
thereof  in  making  computation  of  the  amount  due  the  life 
tenants. 

It  is  further  ordered  that  each  party  pay  one-half  the 
costs  of  this  appeal,  the  costs  taxed  against  William  Davis, 
administrator,  to  be  paid  in  due  course  of  administration. 

Affirmed  in  party  and  reversed  injpart 


Germania  Fire  Insurance  Company 

V. 

Walter  S.  Frazier. 

Fire  Insurance — Policy — Arbitration  and  Appraisement  Clauses — Strict 
Construction — Pleading — Instructions. 

1.  A  clanse  in  an  insurance  policy  which  in  effect  restricts  the  liability 
of  the  company,  excuses  it  from  paying  a  bona  fide  loss,  or  which  works  a 
forfeiture,  will  be  strictly  construed  against  the  insurer. 

2.  In  an  action  to  recover  for  partial  loss  on  a  policy  of  fire  insurance, 
containing  arbitration  and  appraisal  clauses,  it  is  held:  That  said  clauses 
should  be  construed  in  connection  with  each  other;  that  the  party  desiring 
an  appraisement  should  take  the  initiative;  that  the  insurer,  if  it  desired  an 
appraisement,  should  take  steps  to  secure  it  within  a  reasonable  time,  and 
at  least  within  the  time  limited  for  the  payment  of  the  loss;  that  the  plaint- 
iff has  not  refused  to  arbitrate,  but  has  at  all  times  acquiesced  in  the  efforts 
of  tbe  defendant  to  secure  an  appraisement;  that  the  mere  failure  of  the 
pLiintiff  to  choose  a  competent  and  unprejudiced  appraiser  would  not  of 
itself  work  a  forfeiture  of  his  demand,  or  excuse  the  defendant  from  taking 
steps  to  secure  another  set  of  appraisers;  that  no  actual  fraud  on  the  part  of 
the  plaintiff  appears  to  have  been  shown,  even  if  such  defense  was  admis- 
sible without  a  special  plea;  that  certain  pleas  were  not  sustained  by  the 
evidence;  and  that  there  was  no  error  in  the  refusal  to  give  certain  instruc- 
tions. 

[Opinion  filed  January  22,  1887.] 

Appeal  from  the  Circuit  Court  of  Kane  County;  the  Hon. 
IsA^Ac  G.  Wilson,  Judge,  presiding. 
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Statement  by  Lacey,  J.  This  was  a  suit  commenced  on  the 
2l8t  day  of  April,  1884,  in  the  Circuit  Court  by  the  appellee 
against  the  appellant  based  on  an  insurance  policy  against  loss 
by  fire,  issued  by  the  latter  to  the  former  in  the  sum  of  $1,000 
for  one  year  on  vehicles  manufactured  and  in  process  of  man- 
ufacture and  all  material  and  stock  for  the  manufacture  and 
finish  of  the  same,  contained  in  the  four  story  building  of  and 
belonging  to  the  appellee. 

The  policy  covered  the  time  between  the  22d  day  of  Felv 
ruary,  1883,  at  noon,  and  the  22cl  day  of  February,  1884,  at 
noon.  The  loss,  if  any,  was  "  to  be  paid  sixty  days  after  due 
notice  and  pjoof  of  the  same,  by  the  assured,  was  received  at  the 
office  of  the  general  agency  of  said  company,  in  the  city  of 
New  York,  in  accordance  with  the  terms  of  the  policy,"  but 
provided,  "  in  case  difference  shall  arise  touching  any  loss  or 
damage,  after  proof*  thereof  has  been  received  in  due  form, 
the  matter  shall,  at  the  written  request  of  either  party,  be 
submitted  to  arbitrators,  indifferently  chosen,  whose  award 
in  writing  shall  be  binding  on  the  parties  as  to  the  amount 
of  such  loss  or  damage,  but  shall  not  decide  the  liabilities  of 
the  companies  respectively."  The  policy  further  provides 
that  "damages  to  property  not  totally  destro3'ed  shall  be 
appraised  by  disinterested  men  mutually  chosen  by  the  assured 
and  the  companies,  and  sworn  to  decide  impartially;  and  tlie 
companies  reserve  the  right  to  take  the  articles  damaged  or 
any  part  thereof  at  their  appraised  value.  When  pei*sonal 
property  is  damaged  the  assured  shall  cause  it  to  be  ])ut  in  the 
best  order  possible,  properly  arranged,  and  make  an  inventory 
thereof,  naming  the  quantity  and  cost  of  each  article;  and 
upon  each  article  the  damage  shall  be  separately  appraised 
and  the  detailed  report  of  the  appraisers  under  oath,  in  writ- 
ing, shall  form  a  part  of  the  proofs  required,  one-half  of  the 
appraisers'  fee  to  be  paid  by  the  company."  Further,  "  the 
assured  shall  forthwith  give  notice  of  said  loss  to  the  com- 
])anies  through  their  general  agents  in  the  city  of  New  York, 
and  as  soon  thereafter  as  possible  render  a  particular  account 
of  such  loss,  signed  and  sworn  to  by  them,  stating  whether 
and  what  other  insurance  has  been  made  on  tlie  proj  erty,  etc, 
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and  the  cash  value  of  the  property  and  their  interest  therein," 
and  the  general  requirements  of  such  proof  of  loss. 

"In  case  of  loss  the  assured  shall  only  recover  such  propor- 
tion of  the  loss,  not  exceeding  the  sum  insured,  as  the  sum 
insured  by  this  company  bears  to  the  total  amount  insured." 

It  is  averred  that  the  property  insured  was  damaged  by  fire 
October  30,  1883,  by  accident  and  misfortune,  in  the  sum  of 
$6,000. 

The  evidence  shows  that  the  appellee  immediately  gave 
notice  in  writing  of  the  loss,  and  on  November  27,  1883,  deliv- 
ered to  appellant  proof  of  loss  required  by  the  policy. 

And  the  declaration  avers  that  "he  performed  all  the  acts 
and  things  required  of  him  by  said  policy,  and  the  defendant 
tlien  and  there  received  and  accepted  the  said  proofs  as  satis- 
factory and  waived  any  other  acts  on  the  part  of  plaintiff." 

The  appellant  first  pleaded  the  general  issue,  and  then  a 
special  plea  setting  up  the  clause  requiring  the  damaged 
property  to  be  appraised  by  disinterested  appraisers  mutually 
chosen,  etc.,  and  averring  that  a  diflference  arose  between  them 
touching  the  loss,  and  avers  that  appellant  had  always  been 
willing  that  such  diflference  should  be  submitted  to  the  judg- 
ment of  the  arbitrators  in  the  manner  provided  in  the  policy, 
whereof  the  appellee  had  notice,  but  appellee  refused,  etc.,  to 
submit;  and  another  plea  of  the  same  purport,  averring  that 
appellee  refused  to  allow  the  appraisers  to  proceed  after  being 
chosen,  and  appellant  has  always  been  willing  to  proceed 
and  so* notified  appellee,  but  the  latter  refused. 

The  appellee  replied  in  several  replications  in  due  form  to 
these  pleas,  that  appellant  had  waived  its  right  to  have  arbi- 
trators appointed ;  that  the  loss  had  been  adjusted  according 
to  the  policy,  and  that  he  had  never  refused  to  have  appraisers 
appointed,  but  had  always  been  willing  to  have  appraisers 
appointed  and  to  submit,  etc.,  and  appellant  refused. 

Then  appellee  replied  in  two  separate  replic  itions  to  the 
second  and  third  pleas,  that  he  had  inquired  of  the  appellant 
whether  or  not  it  admitted  liability  upon  and  under  the  policy, 
and  appellant  refused  to  admit  liability. 

Tlie  two  last  replications  were  demurred  to  by  appellant 
and  demurrer  sustained. 
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Further  replication  to  the  third  plea  that  appellee  did  not  re- 
fuse or  violently  prevent  the  arbitrators  from  proceeding,  but 
had  always  been  willing  they  should,  etc.,  and  denied  that 
appellant  had  always  been  willing  and  ready  to  complete 
the  appraisement. 

There  were  general  rejoinders. 

The  cause  was  ti'ied  before  a  jury  in  October,  1884:,  and  on 
the  24tli  day  of  that  month  the  jury  found  a  verdict  for 
appellee  for  $502.50,  the  amount  he  was  entitled  to  on  the 
]3olicy.  The  whole  amount  of  insurance  in  all  companies  on 
same  property  was  $4,600. 

The  jury  must  have  found,  to  arrive  at  this  verdict,  that 
the  entij'e  loss  was  at  least  $5,000. 

Appellant  only  made  motions  for  new  trial  and  in  arrest, 
which  were  overruled  by  the  court  and  appeal  taken  to  tlie 
Appellate  Court. 

Messrs.  Chakles  Wheaton  and  Frank  H.  Collier,  for  ap- 
pellant. 

The  appraisal  clause  in  a  policy  of  insurance  is  a  valid  and 
binding  one,  and  after  an  appraisal  has  been  demanded  by  an 
insurance  com;  any  no  recovery  can  be  had  upon  the  policy 
unless  such  appraisal  takes  place  or  is  waived  by  the  insai*ance 
company.  The  facts  in  this  case  show  beyond  peradventure 
that  a  deliberate  attempt  was  made  by  the  appellee  to  prevent 
an  appraisal  from  the  beginning.  There  is  no  doubt  that  he 
interfered  unlawfully  in  the  tirst  appraisal,  and  thei'S  is  no 
doubt  that  he  so  interfered  because  every  valuation  that  the 
lirst  ai)praisers  made  was  less  in  a  substantial  degree  than 
the  amount  he  claimed  in  his  proof  of  loss. 

The  question  that  arises  is,  was  an  honest  effort  made  on 
the  part  of  W.  S.  Frazier,  the  assured  in  this  case,  to  have  an 
appraisal  and  an  honest  appraisal  ?  If  he  had  desired  an  hon- 
est appraisal  in  the  first  place  he  would  have  appointed  a  com- 
petent person  to  make  it.  Neither  Mr.  Coy  nor  Mr.  Fisher 
were  competent,  as  the  evidence  conclusively  shows. 

The  same  ground  that  will  induce  a  court  to  set  aside  a  ver- 
dict of  a  jury  and  grant  a  new  trial  will  induce  tliem  to  vacate 
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an  award.  Williams  v.  Crai^,  1  Dallas,  313;  Bassett's  Case,  2 
Cow.  458;  Van  Cortland  v.  Underliill,  17  Johns.  405. 

All  the  arbitrators  must  act  together.  The  parties  are  en- 
titled to  the  arguments,  experience  and  judgment  of  each  at 
every  stage  of  the  proceedings,  and  their  bearing  and  influence 
on  the  minds  of  the  others  ;  and  an  award  will  be  set  aside  for 
the  intoxication  of  any  one  of  them,  rendering  him  incompe- 
tent. Smith  V.  Smith,  28  111.  56.  The  relations  of  jurors  to 
litigants  are  like  those  of  arbitrators,  and  the  same  duties  are 
enjoined  upon  each  of  them,  especially  as  to  keeping  their 
minds  free  from  bias,  prejudice,  partiality  and  undue  influence. 
Spurck  V.  Crook,  19  111.  415,  425;  Stampofski  v.  Stoffens,  79 
111.  303.  Arbitrators  should  so  conduct  themselves  as  to  pre- 
vent the  possibility  of  improper  bias  or  even  suspicion.  Morse 
on  Arbitration,  537.  Like  a  Judge  or  juror,  though  his  judg- 
ment of  the  pending  controversy  be  altogether  a  just  one,  yet 
an  arbitrator  is  false  to  his  duty  if  he  exposes  his  mind  to 
the  chance  or  danger  of  perversion.  Strong  v.  Strong,  9 
Cush.  570.  There  is  nothing  singular  in  the  conclusion  here 
fiuggested  of  influences  in  themselves  undue,  but  altogether 
short  of  corruption,  being  so  applied  to  the  mind  of  another  as 
to  impair  the  validity  of  an  act  otherwise  lawful.  Fox  v. 
Hazelton,  10  Pick.  277  ;  Morse  on  Arbitration,  106  ;  Johnson 
V.  Ilolyoke  Water  Power  Co.,  107  Mass.  473;  Jones  v.  Miller, 
1  Dall.'  205. 

After  a  man  is  chosen  arbitrator,  he  ought  not  to  hear  a 
word  of  private  ex  parte  conversation  on  the  subject  with 
either  of  the  parties.  A  court  can  not  say  it  had  no  influence 
upon  his  mind.  Graham  v.  Pence,  6  Randolph,  537;  Morse 
on  Arbitration,  106;  Enssell  on  Awards,  205. 

Mr.  Elbebt  H.  Gaby,  for  appellee. 

The  provisions  of  a  policy  requiring  proofs  of  loss  and  ap- 
praisal are  to  be  construed  strictly  against  the  insurer.  Insur- 
ance Co.  V.  Kobinson,  64  111.  265 ;  Ins.  Co.  v.  Walsh,  54  111. 
164;  Ins.  Co.  v.  Eddy,  49  111.  106;  Eoper  v.  London,  1  E.  &  E. 
825;  Ins.  Co.  v.  Sennett,  41  Pa.  161.  All  that  can  be  required 
of  the  assured  is  a  reasonable  and  substantial  compliance  with 
the  conditions  of  the  policy.     Wood  on  Fire  Ins.,  727. 
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The  provisions  of  the  poh'ey  requiring  proof  of  loss  and 
appraisal  may  be  waived  in  express  teniis  or  by  implication- 
Ins.  Co.  V.  Kranich,  36  Mich.  293;  Ins.  Co.  v.  Fay,  22  Mich. 
468;  Ins.  Co.  v.  Schueller,  60  111.  465;  Pennell  v.  Ins.  Co.,  73 
111.  303;  Rokes  v.  Ins.  Co.,  51  Md.  512. 

The  insurers  are  estopped  to  rely  on  any  fault  which  they 
have  contributed  to  produce.  Cornell  v.  Leroy,  9  Wend.  163; 
Uhrig  V.  Ins.  Co.,  (N.  T.)  16  Ins.  L.   Jour.  312. 

If  there  be  any  evidence  from  which  a  waiver  of  proof  may 
be  inferred,  it  should  be  left  to  the  jury.  Ins.  Co.  v.  Taylor, 
73  Pa.  342;  Ins.  Co.  v.  Lippold,  4  Ins.  L.  Jour.  430;  Undej- 
wood  V.  Ins.  Co.,  67  N.  Y.  600. 

Lacet,  J.  The  only  defense  made  to  the  appellee's  suit  and 
claim  for  damages  was  under  the  clause  in  the  policy  presented 
in  special  pleas  that  in  case  of  loss  by  lire,  **  damages  to  property 
not  totally  destroyed  shall  be  appraised  by  disinterested  men, 
mutually  chosen  by  the  assured  and  the  companies  and  sworn 
to  decide  impartially,  *  *  *  and  tlie  assured  shall  cause  to 
be  appraised  the  damages  on  each  article  separately,  and  the 
detailed  report  of  the  appraisers,  under  oath,  in  writing,  shall 
form  a  part  of  the  proof  hereby  required." 

The  averments  of  the  plea  in  regard  to  the  failure  of  appel- 
lee to  comply  with  the  provisions  of  the  ])olicy  in  that  ]  artic- 
ular were  that  the  "  alleged  loss  in  respect  whereof  the  action 
had  been  brought  has  not  been  adjusted  according  to  the  tenor 
and  efl'ect,  true  intent  and  meaning  of  the  said  article;  that  a 
difference  arose  between  appellant  and  appellee  touching  the 
said  loss,  and  the  appellant  had  always  been  willing  that  such 
difference  should  be  submitted  to  the  judgment  and  determi- 
nation of  appraisers  in  the  manner  mentioned  in  the  article, 
whereof  the  appcll  e  had  always  had  notice,  but  had  wholly 
refused  to  have  the  same  submitted  to  the  judgment  and  deter- 
mination of  appraisers,  etc.,  nor  had  the  appellee  made  an 
inventory  of  the  damaged  pro])erty  as  provided  in  the  article, 
etc."  In  the  third  plea  appellant  avers  that  after  the  appraisers 
were  appointed  the  appellee  refused  to  continue  such  appraisal 
etc.,  and  violently  prevented  the  appraisei-s  from  examining 
the  property. 
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The  appellee  rejoined  a  waiver  by  appellant  of  the  require- 
ments set  up  in  these  pleas  and  also  took  issue  on  the  matters 
of  fact  averred  in  them.  The  jury  having  found  in  favor  of 
appellee  on  these  issues,  it  is  insisted  that  snch  verdict  was 
contrary  to  the  weight  of  the  evidence  and  that  the  court 
below  erred  in  refusing  some  of  its  offered  instructions.   ■ 

In  order  to  arrive  at  a  proj)er  conchision  in  the  case  it  will 
be  necessary  to  consider  at  some  length  the  evidence. 

In  the  lirst  place  the  fire,  and  loss  to  appellee  in  consequence, 
took  place  on  the  30th  day  of  October,  18S3,  and  immediately 
appellee  gave  to  the  appellant  notice  of  the  loss,  and  on  No- 
vember 27,  1883,  delivered  to  the  appellant  proofs  of  loss. 
There  was  no  objection  made  at  the  time  these  notices  and 
proofs  were  given  of  any  want  of  formality  or  want  of  being 
delivered  in  apt  time.  The  appellee's  manufacturing  estab- 
lishment was  situated  in  Aurora,  Kane  County,  and  appellant's 
agents  did  business  in  Chicago,  where  its  office  was,  the  main 
office  being  in  New  York  City. 

Immediately  after  the  fire  the  appellant's  agents  went  to 
Aurora  and  visited  the  injured  building,  and  determined  to 
have  an  appraisement  made  under  the  terms  of  the  policy. 
On  the  6th  of  November,  Carson,  agent  of  appellant,  went  to 
Aurora  and  took  with  him?  one  "Wm.  Smith,  and  requested  an 
apprafeal,  when  appellee  agreed  to  it  and  chose  James  O'Don- 
nell,  and  requested  him  to  be  there  and  act. 

Carson  presented  a  form  of  agreement  with  a  good  many 
conditions  in  it  not  provided  for  in  the  policy  which  appellee 
objected  to  and  refused  to  sign,  so  the  attempt  at  appraisal 
failed  at  that  time.  On  December  20th  another  attempt  was 
made  by  Carson,  representing  the  appellant,  and  appellee,  to 
appraise.  Cai-son  chose  Wm.  Smith  and  appellee  George 
Smith,  and  these  two  were  sworn  in.  After  proceeding  for 
some  time,  and  the  two  appraisers  wrangling  over  the  amount 
at  which  some  of  the  articles  should  be  appraised,  the  effort 
to  appraise  was  brought  to  a  sudden  termination  by  Wm. 
Smith  refusing  to  proceed  any  further  with  the  work,  although 
appellee  insisted  he  should  stay  and  go  on  with  the  appraisal. 
The  appellant  complains  that  appellee  was  at  fault  for  offer- 
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ing  his  opinion  of  the  amount  of  the  damages  while  the  arbi- 
trators were  at  work.  But  it  would  appear  from  all  the  evi- 
dence that  the  jury  had  abundant  gi-ounds  to  find  that  Smith 
was  a  strong:  partisan  in  favor  of  appellant,  bigoted,  overbear- 
ing and  ungentlemanly  in  his  behavior  toward  the  other  arbi- 
trator, and  was  unjustified  in  breaking  up  the  arbitration 
Whatever  such  finding  by  the  jury  might  amount  to  in  the 
final  consideration  in  the  case  the  appellee  should  have  the 
benefit  of  it.  On  the  2d  of  January,  1884,  another  attempt 
was  made  to  get  an  appraisement,  and  the  same  Wra.  Smith, 
unfit  as  he  had  shown  himself  to  be,  and  who  had  broken  up 
the  former  attempt,  was  presented  by  appellant's  agents  for 
an  arbitrator  in  anotlier  arbitration,  and  appellee  objecting 
to  him  and  appellant  refusing  to  take  any  other,  the  attempt 
again  failed. 

The  agent  and  TVra.  Smith  tben  went  back  to  Chicago. 

On  January  21,  1S84,  still  anotlier  and  the  last  attempt 
at  appraisal  was  made.  Carson,  representing  appellant,  chose 
one  Boliannon,  whom  all  agree  was  a  very  fit  and  comj>etent 
man,  and  appellee  chose  one  Fisher,  who  had  lately  come  from 
Wisconsin. 

The  two  appraisers  thus  chosen  proceeded  to  make  the 
appraisement  and  when  they  had  completed  about  three- 
fourths  of  the  work,  fixing  tlie  amount  of  the  damages  as  far 
as  they  had  proceeded  at  84,000,  the  agent  Carson,  discovering 
a  book  in  the  hands  of  the  appraiser  Fisher,  of  what  he  sni>- 
posed  to  be  a  list  of  the  goods  and  prices  set  opposite  each 
item,  a  copy  of  appellee's  proof  of  loss  that  appellee  had 
handed  the  insuranjce  company,  and  upon  Fisher  refusing  to 
show  it  to  the  other  appraiser,  broke  up  the  appraisement  and 
went  back  to  Chicago.  This  little  memorandum  book  was  in 
all  probability  what  Carson  supposed  it  to  be,  a  copy  of  tlie 
proof  of  loss,  or  at  least  a  book  with  a  list  of  the  items  of 
property  damaged  to  be  appraised,  with  an  estimate  of  dam- 
ages of  each  item  made  by  some  one  set  op|)osite. 

As  shown  by  the  testimony  of  Carson  he  refused  to  pro- 
ceed on  two  alleged  grounds,  which  he  made  known  to  appel- 
lee at  the  time.     Ist.     Because  Fisher  was  usintr  the  book. 
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2d.  He  was  wholly  incompetent.  No  one,  either  the  appel- 
lant or  appellee,  ever  a&ked  for  or  attempted  to  get  another 
appraisement  afterward.  The  appellee  waited  three  months 
and  then  brought  this  suit  to  recover  the  amount  of  his 
damages. 

The  question  presented  is,  whether  there  was  any  evidence 
before  the  jury  upon  which  the  verdict  can  be  sustained. 

In  determining  this  question  it  will  be  necessary  to  examine 
into  the  nature  of  the  clause  in  the  policy  under  which  this 
defence  is  interposed,  and  also  the  state  of  the  pleadingc*. 

In  the  lirst  place,  we  may  observe  that  clauses  of  this  char- 
acter, the  effect  of  which  is  to  restrict  the  liability  of  the 
company  and  to  excuse  it  from  paying  its  bona  fide  honest 
losses  and  to  work  a  forfeiture,  are  strictly  construed  against 
the  insurer,  and  are  allowed  to  be  easily  waived.  Commercial 
Ins.  Co.  v.  Kobinson,  64  111.  265 ;  Aurora  Fire  Ins.  Co.  v. 
Eddy,  49  111.  106;  McBride  v.  Ins.  Co.,  30  Wis.  568 ;  May  on 
Ins.,  2d  Ed.,  Sec.  175. 

The  appellant  seems  to  have  tried  this  case  on  the  theory 
that  if  the  appellee  failed  for  any  reason,  after  he  had  been 
notified  by  appellant  that  an  appraisal  was  demanded,  to  pro- 
cure an  appraisal,  and  present  such  proof  to  the  latter  with 
his  other  proof  of  loss,  then  he  was  barred  from  recovery. 
It  is  contended  that  if  the  appellee  did  not  appoint  a.compe- 
tent  and  unprejudiced  person  as  appraiser  to  appraise  said  loss, 
and,  on  the  contrary,  appointed  an  incompetent  and  prejudiced 
person,  by  means  of  which  the  appraisement  failed,  then  he 
could  not  recover.  The  apjiellant  asked  and  the  court  gave 
instruction  No.  4,  based  on  this  theorv. 

The  same  argument  is  contained  in  appellant's  briefs  pre- 
sented here. 

The  contention  seems  to  be  that  the  duty  to  bring  about  the 
appraisement  rested  wholly  on  the  appellee,  and  that  it  was 
not  necessary  for  appellant  to  take  any  steps  or  make  any  move 
in  the  matter  whatever,  further  than  to  demand  an  appraise- 
ment in  the  beginning.  This,  it  is  claimed,  was  a  condition 
precedent  to  the  right  of  recovery.  "We  think  the  law  is  not 
by  any  means  as  supposed. 

The  obligations  of  the  agreement  are  mutual.    The  arbitra- 
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tion  clause  is  put  into  the  policy  for  the  benefit  of  either 
party  who  may  seek  to  avail  himself  of  the  privilege.  The 
policy  says  "in  case  difference  shall  arise  touching  any  loss  or 
damage  after  proof  thereof  has  been  received  in  due  form,  the 
matter  shall,  at  the  written  request  of  either  party,  be  submitted 
to  arbitrators  indifferently  chosen,  whose  award  in  writing 
shall  be  binding  on  the  parties  as  to  the  amount  of  such  lose 
and  damage,  but  shall  not  decide  the  liabilities  of  the  com- 
panies respectively." 

This  clause  alone  would  cover  the  present  difference,  and 
the  clause  in  reference  to  appraisal  in  case  property  is  not 
totally  destroyed  but  damaged,  and  which  is  set  out  in  the 
plea,  should  not  be  construed  independently  from  the  above 
but  in  connection  with  it,  and  the  terms  of  the  first  should  be 
held  to  be  modified  only  so  far  as  something  is  added  not  con- 
tained in  it.  The  second  clause  provides  that  the  damage  to 
the  property  shall  be  appraised  by  disinterested  men  mutually 
chosen  by  the  assured  and  the  companies  sworn  to  decide 
impartially.  This  addition  probably  would  be  implied  in  the 
first,  but  if  not  it  is  made  explicit  and  the  appraisers  are  to  be 
sworn  and  to  be  mutually  chosen.  And  appellant  reserved 
the  right  to  take  any  article  of  the  damaged  property  at  its 
appraised  value,  and  to  enable  it  to  do  so  the  appraisers  are  to 
appraise  each  article  separately  and  mr.ke  a  detailed  report 
of  the  appraisers  under  oath  in  writing.  These  little  addi- 
tions do  nojb  change  the  main  features  of  the  first  clause 
although  in  the  one  case  they  are  termed  arbitrators  and  in 
the  other  appraisers. 

It  appears  from  this  citation  that  it  was  incumbent  on 
either  party  that  wanted  an  arbitration  of  damages  to  give 
the  opposite  party  notice  of  such  desire  in  writing,  and  as  each 
party  is  to  have  a  share  in  choosing  the  appraisers,  some  time 
and  place  should  be  fixed  where  the  party  desiring  the  appraise- 
ment would  meet  the  opposite  party  to  "  mutually "  choose 
such  appraisers.  Some  one  must  make  these  advances  or  else 
the  parties  could  never  get  together  to  accomplish  the  work, 
and  the  contract  says  that  the  party  desiring  the  appraise- 
ment should  give  tlie  written  request.     In  other  words  he 
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should  take  the  initiative.  The  party  receiving  the  notice 
simply  acquiesces  and  meets  the  notifying  party  at  his  request, 
acts  with  him  and  seconds  the  effort.  That  is  all  the  law 
requires  of  him — all  the  contract  requii'es.  This  would  be  no 
more  than  a  fair  construction  of  the  second  clause  if  it 
should  be  held  to  stand  alone,  except  probably  as  to  the 
written  notice;  for  how  otherwise  could  the  appraisers  be 
"  mutually  "  chosen  ? 

It  requires  the  presence  of  both  parties,  and  this  last  ap- 
praisement clause  is  only  inserted  for  the  benefit  of  the  insur- 
ance company,  to  enable  it  to  take  the  appraised  property  if 
appraised  under  value.  Therefore  the  company  should  be 
required  to  do  everything  necessary  to  facilitate  the  appraise- 
ment, if  it  desires  one.  The  insured  may  have  no  interest  to, 
nor  is  he  required  to  force  an  appraisal  on  the  insurer.  The 
insurers  should  make  these  advances  within  a  reasonable  time, 
at  least  so  as  to  enable  them  to  fulfill  their  contract  to  pay  the 
loss  within  sixty  days  as  the  policy  requires,  otherwise  it 
should  be  held  to  have  waived  the  privilege  of  demanding  an 
appraisement.  The  principle  to  which  we  refer  was  held 
by  the  Supreme  Court  in  the  Com.  Ins.  Co.  v.  Eobinson, 
64  111.  265.  '  In  that  case  a  similar  point  was  made  as  in  this, 
on  almost  an  exact  copy  of  the  second  clause  in  the  policy  sued 
on.     The  court,  by  Chief  Justice  Lawrence,  held  as  follows  : 

"  It  is  urged  that  the  stipulations  of  the  policy  were  not 
co!nplied  with  in  regard  to  an  appraisement.  An  inventory 
of  the  goods  burned  or  injured  was  furnished  to  the  company. 
They  expressed  their  dissatisfaction  with  it,  and  might  have 
insisted  on  the  appointment  of  appraisers.  They  made  no  offer 
to  have  them  appointed  and  it  was  not  incumbent  on  the 
appellee  to  move  further  in  the  matter.  He  did  what  the  pol- 
icy required  him  to  do  when  he  furnished  the  inventory." 

In  this  case  the  appellee  also  furnished  the  inventory,  which 
was  not  objected  to  as  not  filling  the  requirements  of  a  policy 
and  proof  of  loss  under  the  policy.  It  is  only  objected  that 
there  was  no  appraisement.  In  the  case  at  bar  the  appeflee 
at  all  times  acquiesced  in  the  efforts  of  appellant  to  get  an 
appraisement.     He  made  no  objections  to  it  and  assisted  in 
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getting  appraisers,  and  never  denied  the  appellant's  right  to 
have  an  appraisal. 

He  always  responded  to  every  eflFort  that  was  made.  He 
showed  no  captious  disposition  to  thwart  the  effort  to  get  an 
appraisement.  When  an  effort  to  procure  an  appraisement 
failed  it  was  necessary  for  some  one  to  take  the  first  stej>8  to 
get  a  new  set  of  appraisers,  and  whose  duty  should  it  more 
properly  be  than  the  one  who  desired  the  appraisement  ? 
From  what  we  have  already  said  this  will  be  apparent,  and  it 
would  be  the  duty  of  appellant  after  the  second  effort  had 
failed  to  take  steps  to  get  another  set  of  appraisers  instead  of 
waiting  three  months  and  assuming  that  it  was  the  duty  of 
the  appellee  to  effect  the  appraisement  himself. 

Appellant,  it  appears  from  the  defense  set  up  here,  has 
denied  its  liability  on  the  policy  from  the  date  of  the  last 
attempt  at  appraisal,  though  it  did  not  communicate  that  fact 
to  appellee  except  by  neglecting  to  pay  the  loss  and  taking  no 
further  steps  in  the  matter  and  setting  up  such  defense  on 
the  trial. 

Under  these  circumstances  it  would  have  been  useless  for 
appellee  to  attempt  any  new  appraisement  and  he  was  not 
required  by  law  to  do  so.     McBride  v.  Ins.  Co.,  30  Wis.  668. 

The  next  point  fairly  presented  is,  was  the  conduct  of  the 
appellee  such  at  the  last  attempted  appraisal  as  to  forfeit  all 
right  to  the  insurance  money  claimed  by  him,  or  rather  were 
the  jury  justified  in  finding  as  a  fact  under  the  law  that  it  was 
not  ?  It  is  claimed  as  appears  by  appellant's  instructions  to  the 
jury  and  argument,  that  if  appellee  failed  to  choose  a  compe- 
tent and  unprejudiced  appraiser  in  the  person  of  Fieher,  no 
matter  how  much  he  might  have  been  mistaken  in  the  man 
or  how  honestly  he  acted,  yet  he  forfeited  all  right  to  collect 
his  insurance  money — gave  the  appellant  the  right  to  dissolve 
the  body  of  appraisers,  and  repudiate  the  claim. 

Such  doctrine  can  not  be  sanctioned  by  this  court.  A  num- 
ber of  cases  are  referred  to  by  appellant  to  show  that  appel- 
lant was  justified  in  refusing  to  complete  the  appraisal  on  the 
account  of  the  misconduct  of  appellee,  and  Fisher,  the  arbitra- 
tor chosen  by  him,  and  amon^  them  Spurck  v.  Crook,  19  111. 
4:15,  and  Moshier  v.  Shear,  102  111.  369.     In  those  cases  the 
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award  in  each  was  set  aside  on  account  of  the  niipcondnct  of 
the  arbitrators  and  possibly  of  one  of  the  parties,  but  was  it 
supposed  by  the  court  that  the  party  for  whose  benefit  the 
misconduct  was  committed  should  forfeit  his  entire  demand 
on  that  account  ?  Although  the  arbitration  awards  were  set 
aside  the  claimant  could  still  pursue  his  remedy  in  the  usual 
way. 

If  there  is  any  foundation  for  the  claim  that  the  appellee 
forfeited  his  entire  insurance  money  on  account  of  what  took 
place  before  the  last  board  of  arbitrators,  it  must  be  under 
this  clause  in  the  policy :  "All  fraud  or  attempt  at  fraud,  or 
false  swearing,  on  the  part  of  the  assured,  shall  cause  a  forfeit- 
ure of  all  claim  under  this  policy."  If  this  should  be  held  to 
apply  to  the  proceedings  before  appraisers  it  would  have  to  be 
established  that  the  appellee  attempted  fraud  before  the  arbi- 
trators. 

It  would  be  necessary  to  make  out  such  defense  under  a 
proper  special  plea  setting  out  the  above  clause  in  the  policy 
and  its  breach,  with  proper  specifications,  as  all  such  special 
matters  must  be  pleaded  as  special  defenses.  Tliey  need  not 
be  set  ont  and  negatived  in  the  declaration,  but  if  relied  on  as 
a  defense  they  must  be  specially  pleaded. 

Again,  if  such  question  were  in  issue  we  can  not  say  from 
the  evidence  that  the  jury  were  not  justified  in  finding  that, 
while  the  action  of  the  arbitrator  and  appellee  may  have  jus- 
tified appellant  in  breaking  up  the  arbitration,  yet  no  actual 
fraud  was  intended  by  appellee,  and  that  he  was  not  responsi- 
ble for  the  incompetency  of  Fisher. 

The  third  special  plea,  that  apparently  was  intended  to  set 
up  some  defense  in  regard  to  the  causing  of  the  failure  of 
arbitration  by  appellant,  does  not  cover  the  case,  and  that  plea 
was  not  sustained  by  the  evidence.  Appellee  did  not  refuse 
to  continue  the  appraisement,  nor  violently  prevent  the  exam- 
ination of  the  property,  as  the  plea  avers.  It  was  the  appel- 
lant's agent,  Carson,  that  broke  it  up,  for  justifiable  cause  it 
might  have  been,  but  that  was  not  the  plea;  the  plea  was,  ap- 
pellee did  so.  The  second  plea  was  not  sustained,  for  the  evi- 
dence did  not  show  that  appePee  wholly  refured  to  have  his 
claim  submitted  to  the  determination  of  arbitrators,  but,  on 
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the  contrary,  he  always  manifested  a  willingness  to  have  it 
done  whenever  he  had  been  requested. 

The  second  refused  instruction  for  appellant  was  immaterial 
under  any  plea  in  the  case.  As  it  will  be  seen  from  what  has 
been  said,  it  was  no  defense  that  Fisher  was  not  an  unpreju- 
diced person;  at  least  it  did  not  justify  appellant  in  refusing 
to  ask  for  a  new  appraisement,  even  if  justified  in  breaking 
up  the  one  then  taking  place.  The  same  may  be  said  of  the 
third  appellant's  refused  insti-uction.  The  proof  that  appellee 
gave  Fisher  the  book  as  supposed  in  the  instruction,  and  Fisher 
refused  to  produce  the  book  and  to  submit  it  to  Bohannon, 
and  the  appraisement  failed  for  that  reason,  does  not  establish 
the  averments  in  the  plea  that  appellee  refused  to  continue 
the  appi*aisal.  It  is  the  occasion  of  the  act  of  Carson,  coupled 
with  his  objection  of  the  incompetency  of  Fisher,  probably 
in  dismissing  the  appraisers  and  refusing  to  continue.  The 
fourth  refused  appellant's  instruction  is  bad  for  the  same  rea- 
son, and  also  for  the  reason  that  it  was  required  for  appellee 
to  move  to  get  another  set  of  appraisers  after  the  one  in  ques- 
tion was  discharged,  without  notice  that  another  was  desired, 
as  we  have  already  held.  Besides,  the  fourth,  seventh  and 
ninth  given  instructions  for  appellant,  though  erroneous,  cov- 
ered the  entire  ground  in  those  above  noted  refused. 

The  evidence  abundantly  shows  that  the  appellee  sustained 
a  loss  of  at  least  $5,000,  a  sum  greater  than  the  amount  of  his 
entire  insurance,  and  is  ju>tly  entitled  to  the  amount  he  has 
recovered  in  this  case,  unless  the  special  defense  set  up  in  the 
pleas,  which  we  think  the  jury  was  justified  in  finding  was  not 
sustained. 

No  issue  of  fraud  or  attempted  fraud  was  made  or  tendered 
as  to  whether  Carson  was  justified  in  breaking  up  the  last 
attempted  appraisement  on  account  of  one  of  the  appraisers' 
incompetency  or  because  appellee  gave  Fisher  the  book.  The 
question  was  whether  appellee  had  refused  to  arbitrate  or  had 
prevented  the  last  arbitrators  from  continuing.  On  these  issues 
we  think  the  appellant  was  fairly  beaten,  as  well  as  on  the  issue 
of  waiver  of  the  appraisal. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Judgment  affirmed. 
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Sidney  Blanchard,  Administrator,  etc.,  et  al. 

V. 

Sylvester  M.  Chapman. 

Wills — Conffruetion — Genef*al  Rule — Intention — Implied  Trusts— Prec- 
atory Words^ Excessive  Allowance — Evidence. 

1.  Tbe  general  rule  applicable  in  the  construction  of  wills  is,  that  the 
intention  of  the  testator  as  expressed  in  the  will  construed  as  a  whole  must 
govern  and  prevail. 

2.  When  property  is  given  absolutely  to  any  person,  and  the  same  per- 
son is  by  the  giver,  who  has  power  to  command,  recommended  or  entreated 
or  wished  to  dispose  of  the  property  in  favor  of  another,  the  recommenda- 
tion, entreaty  or  wish  shall  be  held  to  create  a  trust,  if  the  words  bo  used  as 
a  whole  ought  to  be  construed  as  imperative;  if  the  subject  of  the  recom- 
mendation or  wish  be  certain;  and  if  the  persons  intended  to  have  the  ben- 
efit of  the  recommendation  or  wish  be  also  ceituin. 

3.  In  the  case  presented,  it  is  held:  That  an  implied  trust  is  raised  by 
words  to  the  effect  that  the  testator  relied  on  his  wife  to  make  all  needful 
provisions  for  the  future  wants  of  his  brother;  and  that  the  complainant  is 
entitled  under  the  evidence  to  an  allowance  of  91,000  per  year,  only  from 
the  commencement  of  this  suit. 

[Opinion  filed  January  22,  1887.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  the 
HoiL  Geobgu  W.  Stipp,  Judge,  presiding. 

Statement  by  Lacet,  J.  Henry  B.  Chapman  died  testate 
Juno  6,  1881,  and  bequeathed  by  his  will,  amonz  other  things, 
$1,000  to  the  appellee,  who  was  his  brother,  to  be  paid  to  him 
at  the  testator's  decease,  and  further  made  this  provision : 
"And  having  and  reposing  implicit  confidence  in  the  goodness 

and  kindness  of  my  dear  wife  I  rely  upon  her  to  make 

and  all  needful  provision  for  the  future  wants  of  ray  brother 
Sylvester." 

His  wife,  Esther  S.  Chapman,  was  made  the  residuary  leg- 
atee and  also  executrix.    At  the  death  of  Henry  B.  his  estate  . 
was  worth  about  $70,000. 

The  will  was  duly  probated  and  his  wife  appointed  execu- 
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trix,  Jane  27,  1881.  She  paid  $700  of  the  specific  legacy  to 
appellee,  and  gave  him  a  note  belonging  to  the  estate  for 
$300,  which  he  accepted  for  the  balance,  which  is  claimed  to 
be  now  nncollectible.  This  was  all  the  money  or  projjerty 
that  she  ever  paid  him,  and  she  made  no  provision  for  hii 
support,  except  as  will  be  seen  hereafter  in  her  will. 

On  the  12th  day  of  April,  1885,  said  Esther  died  testate, 
leaving  no  children  as  heirs,  and  bequeathed  all  her  property 
then  consisting  of  about  §66,000,  as  follows :  $300  to  her  sis- 
ter; $12,000  to  her  own  blood  relations  and  friends;  $3,000  to 
churches  and  cemeteries;  $6,000  to  the  Old  Ladies  Home  of 
Chicago;  and  the  residue,  consisting  of  about  $40,000  except 
the  provision  for  Sylvester  hereafter  mentioned,  to  the 
*'  worthy  poor"  of  the  city  of  La  Salle. 

The  provision  made  by  her  in  the  will  for  appellee  was  that 
$5,000  should  be  put  at  interest  at  not  less  than  six  per  cen^, 
and  that  the  income  annually  should  be  paid  to  Sylvester; 
provided  that  if  appellee,  as  the  result  of  any  litigation  or  cir- 
cumstances whatever,  should  receive  anything  from  any  por- 
tion of  the  property  left  to  her  by  her  husband  otherwise  than 
from  her,  then  he  was  to  receive  nothing  under  the  will.  The 
appellants  became  the  administrator  and  the  executors,  respect- 
ively, of  the  estates  of  the  said  Henry  B.  and  Esther  Chapman, 
deceased. 

The  appellee  filed^  the  bill  herein,  asking  that  the  will  of 
Henry  B.  Chapman  be  construed  and  the  clause  in  it  made  for 
the  benefit  of  him  be  held  to  be  peremptory  on  the  said  Esther 
to  make  the  needed  provision  for  his  future  wants,  and  that  the 
will  be  held  not  to  leave  it  a  discretionary  matter  with  her  to 
do  so  or  not  at  her  option.  The  bill  also  shows  that  the  pix)- 
vision  made  by  her  in  her  will  for  appellee  was  not  sufficient 
for  his  needed  support. 

Answer  was  filed,  evidence  taken,  and  the  cause  heard  in  the 
Circuit  Court.  The  court  sustained  the  construction  of  the 
will  contended  for  by  the  appellee,  and  found  the  provision  in 
Mrs.  Chapman's  will  insufficient  and  granted  him  relief  as  fol- 
lows: $4,14:2.26,  being  at  the  rate  of  $1,000  per  annum  from  one 
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i  year  after  the  death  of  said  Henry  B.,  to  wit,  from  June  6, 
li>82,  till  the  date  of  the  hearing  July  27,  1886,  which  sum 
was  to  bo  paid  immediately-;  and  then  decreed  that  the  said 
executors  of  the  estate  of  Esther  pay  to  appellee  at  the  rate 
of  $1,000  per  annum,  quarterly  $250,  during  his  life. 

This  suit  was  commenced  August  18,  1885.  Up  to  that 
time,  so  far  as  the  proof  shows,  the  appellee  had  never  made 
any  demands  on  the  said  Esther  during  her  life,  nor  on  the 
executors  after  her  death,  till  about  the  time  this  bill  was  tiled, 
for  any  support,  but  managed  to  get  along  on  his  own  re- 
soui'ces. 

Messrs.  Mayo  &  Widmer,  for  appellants. 

The  first  and  great  rule  in  the  exposition  of  wills,  to  which 
ill  other  rules  must  bend,  is  that  the  intention  of  the  testator 
expressed  in  his  will  shall  prevail,  provided  it  be  consistent 
wiih  the  rules  of  law.  Smith  v.  Bell,  6  Pet.  75;  People  v« 
Jennings,  44:  111.  488;  Mason  v.  Ely,  38  111.  138;  Blanchard  v. 
Mavnard,  103  111.  60. 

The  intention  should  be  gathered  from  the  whole  will;  all 
its  words  and  provisions  should  be  considered,  and  no  part, 
if  possible,  left  inoperative.  Willis  v.  Watson,  4  Scam.  64; 
Mason  v.  Ely,  38  III.  138;  Browniield  v.  Wilson,  78  111.  467; 
Hamlin  v.  U.  S.  Express  Co.,  107  111.  443. 

Was  it  then  the  intention  of  the  testator  here,  as  declared 
by  the  court  below,  to  bequeath  to  the  complainant,  in  addi- 
tion to  the  sum  of  $1,000,  ^^  such  other  and  further  sums  of 
money  as  would  be  propei'  and  necessary  to  make  any  and  all 
needful  provisions  for  the  future  wants  of  complainant,'' — and 
did  the  testator  intend  to  impose  upon  his  estate  a  trust  for 
such  purpose? 

The  words,  "to  make  (  )  and  all  needful  provisions  for 
the  future  wants"  of  another,  are  not  only  indefinite  as  to  the 
quantum  of  the  supposed  gift  over,  but  there  is  also  uncer- 
tainty as  to  the  property  to  be  devoted  to  such  purpose,  an 
uncertainty  which  prevents  the  creation  of  a  trust,  even  when 
the  words  of  the  will  are  imperative  (Mills  v.  Newberry,  112 
HL  123),  and  as  to  the  mode  in  which  the  provisions  may   bo 
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made;  and  when,  as  here,  the  testator  accompanies  such  language 
by  the  expression  of  his  implicit  confidence  in  the  goodness 
and  kindness  of  his  donee,  it  seems  to  ns  clear  he  intended  to 
leave  the  subject,  both  as  to  qtcantum  and  mode,  to  her  dis- 
cretion. 

If,  upon  a  fair  construction  of  the  whole  will,  there  appears 
to  be  an  absolute  gift  to  the  first  taker,  a  trust  will  not  be 
imposed  upon  such  gift  by  expressions  of  doubtful  or  uncer- 
tain meaning.  The  general  intent  clearly  expressed  must 
govern,  and  the  gift  will  not  be  cut  down  by  such  expressions. 
Barrett  v.  Marsh,  126  Mass.  213;  Huskisson  v.  Bridge,  4 
De  G.  &  Sm.  245;  Hay  v.  Master,  6  Sim.  568;  Meredith  v. 
Heneage,  1  Sim.  543;  Knott  v.  Cottee,  2  Phil.  192;  Webb  v. 
Woods,  2  Sim.  267;  Yan  Duyne  v.  Yan  Duyne,  1  McCarter, 
197;  Ellis  V.  Ellis,  15  Ala.  296;  Kbett  v.  Mason,  18  Gratt. 
541. 

The  testator  here  expressly  declared  that  by  the  residuary 
clause  of  his  will  his  real  estate  '*is  entirely  devised"  to  his 
wife.  If  so,  it  was  given  to  her  completely,  perfectly,  not 
wanting  or  defective  in  any  particular,  and  such  gift  is  incon- 
sistent with  the  idea  that  he  intended  to  create  any  interest  in 
or  charge  upon  the  same  in  favor  of  any  other  person.  Then, 
as  if  to  make  his  meaning  still  plainer,  and  to  give  his  con- 
struction to  the  whole  will,  he  declared  his  "  intention  being 
to  make  my  said  wife  the  residuary  legatee  of  all  my  estate  as 
aforesaid,  after  the  payment  of  said  funei'al  expenses,  debts 
and  legacy  to  brother  Sylvester,  and  the  devise  of  said  ceme- 
tery lot  to  said  Herman  Baldwin." 

Messrs.  Duncan  &  O'Conob,  N.  W.  Cumminos  and  IT.  T« 
Gilbert,  for  appellee. 

The  question,  and  the  only  question,  to  be  determined  in  a 
case  of  this  kind  is,  not  why  imperative  language  was  not  used 
by  the  testator,  but  it  is,  what  is  the  intention  of  the  testator 
as  manifested  by  the  language  actually  used? 

In  this  case  there  can,  however,  be  a  very  satisfactory  reason 
given  why  the  testator  used  the  form  of  expression  contained 
in  the  will.     The  $1,000  given  to  Sylvester  was  intended  to 
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supply  his  present  wants  and  necessities.  What  his  future 
wants  might  be  could  by  no  p^issibility  be  prejudged  or  fore- 
seen. Being  already  past  three  score  and  ten  and  in  feeble 
health,  his  end  might  come  before  additional  assistance  would 
be  necessary.  Should  he  live  for  a  longer  period,  the  amount 
necessary  to  supply  his  wants  would  depend  upon  a  variety  of 
circumstances  which  likewise  could  not  be  foreseen. 

It  is  clear  beyond  all  doubt  that  the  testator  intended  that 
Sylvester  should  be  cared  for  according  to  his  wants,  and  that 
he  should  liave  no  more  than  is  wants  required;  and  it  is  like- 
wise clear  that  he  intended  his  wife  should  have  the  full 
enjoyment  of  his  estate,  diminished  only  by  such  amounts  as 
should  be  necessary,  from  time  to  time,  to  properly  care  for 
his  brother. 

"  If  a  testator  make  ^n  absoltite  gift  to  one  person  in  his 
will,  and  accompany  the  gift  witti  words  expressing  a  '  belief,' 
*  desire,'  *  will,'  *  request,'  '  will  and  desire;'  or,  if  he  '  will  and 
declare,'  'wish  and  request,'  'wish  and  desire,'  'entreat,'  'most 
heartily  beseech,'  '  order  and  direct,'  '  authorize  and  empower,' 
'recommend,'  'hope,'  'do  not  doubt,'  'be  well  assured,'  '  con- 
fide,' '  have  the  fullest  confidence,'  'trust  and  confide^,'  'have 
fnll  assurance  and  confident  hope,'  or,  if  he  make  the  gift, 
'  under  the  firm  conviction,'  or  '  well  knowing,'  or,  if  he  use 
the  expressions,  '  of  course  the  legatee  will  give,'  or,  '  in  con- 
sideration that  the  legatee  has  promised  to  give', — in  these 
and  similar  cases,  courts  of  equity  consider  the  intention 
of  the  testator  as  manifestly  implied,  and  they  will  carry  the 
intention  into  efiEect  by  declaring  the  donee  or  first  taker  to  be 
a  trustee  for  those  whom  the  donor  intended  to  benefit." 
Perry  on  Trusts,  Sec.  112.  See  also  Knight  v.  Knight,  3 
Beav.  172;  Knox  v.  Knox,  59  Wis.  172,  (48  Am.  K.  487,)  a 
leading  case  upon  the  subject  of  piscatory  trusts ;  Warner  v. 
Bates,  98  Mass.  294  ;  Lucas  v.  Lockhart,  10  Smedes  &  M.  466, 
(48  Am.  Dec.  766) ;  Harrison  v.  Harrison,  2  Grattan,  1  (44 
Am.  Dec.  365.) 

When  a  bequest  is  for  the  maintenance,  support  and  edu- 
cation of  an  infant,  or  for  the  maintenance  of  an  adult, 
although  no  amount  be  specified,  the  court  will  determine  the 
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amount  to  be  applied  for  that  purpose.  1  Jarman  on  Wills, 
649;  Broad  v.  Beran,  1  Kuss.  511 ;  Pride  v.  Fooks,  2  Beav. 
430  ;  Kilvington  v.  Gray,  10  Sim.  293.  This  must  necessarily 
be  the  law,  for  otherwise  no  trust  could  be  created  by  a  last 
will  and  testament  for  the  maintenance  or  support  of  any  per- 
son, unless  the  testator  could  foresee  the  exact  amount  neces- 
sary in  such  a  case. 

Lacey,  J.  The  first  question  to  be  decided  is  as  to  the 
proper  construction  to  be  given  to  the  clause  in  the  will  of 
Henry  B.  Chapman,  deceased,  made  for  the  future  support  of 
the  appellee.  Was  it  a  direction,  or  did  it  leave  the  matter  to 
the  arbitrary  discretion  of  his  wife,  the  executrix  appointed 
in  the  will?  We  are  of  the  opinion  that  the  conrt  below  gave 
the  proper  construction  of  the  clause  in  question. 

It  was  undoubtedly  the  desire  of  the  testator  that  his 
brother,  who  was  a  poor  man  and  becoming  quite  old  and 
helpless,  he  then  being  near  seventy  years  of  age,  should  have 
a  decent  and  comfortable  support  out  of  his  large  estate. 
Henry  B.  Chapman  appears  to  have  been  benevolent  and  kind 
toward  his  brother  and  to  have  for  some  time  aided  and 
assisted  him  pecuniarily  to  make  a  support  for  himself  and 
family. 

It  could  not  have  been  the  intention  of  the  testator  to  cut 
off  his  brother  from  a  comfortable  support,  or  to  have  him 
restricted  to  an  insignificant  sum  ])er  annum,  and  the  balance 
given  by  his  wife  at  her  death  to  the  "worthy  poor"  of  the 
city  of  La  Salle  and  other  indifferent  persons  and  objects. 
We  can  not  but  think  that  his  wish  and  desire  have  been  «^'s. 
regarded  and  his  benevolent  intentions  toward  his  bn  her 
thwarted  by  the  will  of  his  wife  if  that  be  carried  out 

The  general  rule  of  construing  wills  is  that  the  intention  of 
the  testator  as  expressed  in  the  will,  construed  as  a  whole, 
must  govern  and  prevail.  The  language  in  this  will  is  quite 
strong:  "I  rely  on  her  (his  wife)  to  make  all  needful  provis- 
ions for  the  future  wants  of  my  brother,  Sylvester.'' 

If  he  relied  upon  her  to  do  this  it  was  certainly  his  will 
that  it  should  be  done,  not  that  it  should  be  wholly  or  in  pari 
omitted. 
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If  the  testator  had  not  had  confideDcc  in  the  goodness  and 
kindness  of  his  wife  as  he  recites  he  had,  he  would  not  have 
intrusted  the  matter  to  her  at  all,  but  would  have  chosen 
another  in  whom  he  did  have  confidence  to  carry  out  his 
will  and  good  intention  toward  his  brotherj  who  was  old  and 
poor,  while  the  testator  was  wealtlij  and  had  good  feeling 
toward  him.  He  believed  in  the  goodness  and  kindness  of 
heart  of  his  wife,  and  for  that  reason  believed  that  she  of  all 
others  would  carry  out  his  intentions  in  letter  and  spirit ; 
therefore  she  was  intrusted  with  the  full  title  •  to  all  his  prop- 
ertv  and  with  the  trust. 

The  testator  wants  the  trust  executed  in  behalf  of  his 
brother,  and  he  relies  upon  her  as  the  trusty  insti-ument  to 
carry  out  his  will.  The  will  does  not  provide  that  the  future 
wants  of  his  brother  may  be  supplied  or  not  at  her  option,  but 
she  is  relied  upon  to  do  the  acts  desired.  The  language  will 
not  bear  the  construction  contended  for  by  appellants  that  the 
will  left  it  a  matter  of  discretion  with  his  wife. 

The  general  rule  of  law  in  construing  such  clauses  in  wills 
as  to  whether  they  are  precatory  or  absolute  is,  that,  "  when 
property  is  given  absolutely  to  any  person  and  the  same  per- 
son is,  by  the  giver  who  has  power  to  coramand,*recommendcd, 
entreated  or  wished  to  dispose  of  the  property  in  favor  of 
anotlier,  the  recommendation,  entreaty  or  wish,  shall  be  held 
to  create  a  trust,  if  the  words  so  used  as  a  whole  ought  to  be 
construed  as  imperative,  if  the  subject  of  the  recommendation 
or  wish  be  certain,  and  if  the  persons  intended  to  have  the 
benefit  of  the  recommendation  or  wish  be  also  certain."  Knight 
V.  Knight,  3  Beav.  172  ;  Perry  on  Trusts,  Sec.  112;  Knox  v. 
Knox,  59  Wis.  172  (48  Am.  Eep.  487). 

All  these  elements  seem  to  combine  in  the  present  case.  As 
to  this  assignment  of  error  we  hold  that  no  error  was  com- 
mitted by  the  court  below 

As  to  the  amount  that  was  allowed  it  is  objected  that  it  was 
excessive.  We  have  examined  the  evidence  carefully  and  are 
of  the  opinion  that  $1,000  per  annum,  considering  the  amount 
and  value  of  the  estate,  is  not  an  excessive  allowance  for  the 
necessary  and  reasonable  wants  of  the  appellee  and  that  the 
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amount  provided  for  by  Mrs.  Chapman  was  inadequate.  But, 
as  we  read  tlie  will,  no  support  was  due  the  appellee  unless  he 
really  needed  it. 

The  will  does  not  provide  that  he  should  be  paid  a  sum 
equal  to  his  wants  whether  he  needed  it  or  not  for  his  actual 
support.  He  might  have  means_  of  his  own  or  be  able  to 
make  his  own  living.  He  might  never  call  for  any  support 
and  might  manage  to  pay  his  own  way  and  in  case  he  did  so 
the  estate  would  notbe  his  debtor  at  all.  It  appears  from  the 
evidence  that  appellee  had  the  legacy  of  $1,000  his  brother 
left  him  and  some  property  of  his  own,  and  that  he  never 
called  on  Esther  S.  Chapman  for  any  support  during  her  life 
nor  of  her  executors  after  her  death,  till  about  the  time  this 
bill  was  filed.  And  it  does  not  appear  from  the  evidence  that 
appellee  had  incurred  any  indebtedness  on  account  of  his  liv- 
ing that  was  unpaid  at  the  time  this  suit  was  commenced.  We 
can  not  see  under  what  principle  of  law  he  could  recover 
at  the  rate  of  $1,000  per  annum  from  one  year  after  his 
brother's  death  to  the  time  the  suit  was  commenced.  The 
commencement  of  the  suit  may  be  regarded  as  a  demand  for 
support  and  he  reasonably  might  be  allowed  fi-om  that  time 
to  the  date  of  the  trial  and  from  that  date  forward  ;  but  not 
prior  to  that  under  the  evidence.  For  the  reason  that  tlie 
court  below  allowed  appellee  the  sum  of  $3,208.66  from  June 
6,  18S2,  to  August  18,  1885,  the  date  when  the  suit  was  com- 
menced, that  much  of  the  said  decree  is  reversed,  and  the  bal- 
ance of  the  amount  due  and  decreed  of  $933.60,  and  the  decree 
for  the  quarterly  payments  of  $250  after  the  date  of  the  decree, 
July  27,  1886,  and  in  all  other  respects,  is  affirmed,  and  tl>e 
costs  of  this  court  is  awarded  against  the  executors  of  Mrs, 
Chapman,  deceased. 

Decree  affirmed  in  part  and  reversed  in  part. 
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V 

Lyman  Paine. 

Writ  ofAsfiisianee — Fornfer  Adjudicalion — Parties — Purchase  Pendente 
lite. 

Upon  a  writ  of  error  from  a  decree  awarding  a  writ  of  assistance  to  put 
the  complainant  in  possession  of  lands  purchased  by  him  at  a  master's  sale, 
it  is  KeJd:  That  the  defendant  was  not  a  party  to  the  proceedings  leading 
to  said  master's  sale  and  in  not  bound  by  the  decree  therein;  and  that  he  was 
Dot,  in  a  legal  sense,  a  purchaser  pendente  lite, 

[Opinion  filed  January  24, 1887.] 

In  error  to  the  Circuit  Court  of  Henry  County;  the  Hon. 
Abthur  a.  Smith,  Judge,  presiding. 

Messrs.  H.  Bigelow  and  C.  Dunham,  for  plaintiff  in  error. 

Mr.  J.  T.  Kenworthy,  for  defendant  in  error. 

Sakeb,  F.  J.  The  chancery  cause  locally  known  as  "  The 
Bishop  Hill  Colony  case"  was  commenced  in  the  Circuit  Court 
of  Henry  County,  on  the  27th  day  of  July,  1868,  and  under  and 
by  virtue  of  certain  decrees  entered  therein,  the  special  master, 
in  1879,  sold  numerous  parcels  of  real  estate,  including  the  sev- 
eral tracts  of  land  that  are  the  subject  of  this  controversy. 
These  last  mentioned  lands  were  not  redeemed  from  the  sale, 
and  in  April,  1881,  the  master  executed  a  deed  to  the  pur- 
chaser, and  in  July  of  the  same  year  the  latter  made  a  con- 
veyance to  Lyman  M.  Paine,  defendant  in  error. 

The  defendant  in  error,  in  1882,  filed  in  the  Circuit  Court 
his  petition  for  a  writ  of  assistance  to  put  him  in  possession  of 
eaid  lands,  and  made  John  Koot,  plaintiff  in  error,  who  was 
in  the  actual  possession  of  the  premises,  defendant  to  such 
petition.  The  result  of  the  proceedings  upon  this  position 
was  that  the  court  decreed  the  writ  of  assistance  should  issue. 
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The  matters  that  were  involved  in  the  "Bishop  Hill  Colony 
case"  'dTe  res  judicata  as  to  all  who  were  parties  to  that  litiga- 
tion; and  as  the  time  for  questioning  by  writ  of  error  the 
decrees  rendered  therein  has  long  since  expired,  no  question  of 
reversing  them  arises.  The  propriety  of  the  decrees  mnst 
now  be  conclusively  presumed  in  respect  to  all  who  were  par- 
ties to  them.  A  claim  is  made  by  plaintiff  in  error  that  a 
writ  of  assistance  does  nut  issue  as  a  matter  of  right,  and  that 
even  waiving  the  question  of  the  jurisdiction  of  the  court  in 
the  colony  case  to  render  a  decree  that  could  affect  his  rights, 
the  court  below  should  have  refused  to  award  the  writ  on  the 
ground  it  would  be  aiding  injustice  and  the  accomplisliment  of 
a  wrong,  and  should  have  remitted  defendant  in  error  to  his 
remedy  in  the  courtof  law.  In  the  view  we  take  of  the  case 
we  deem  it  unnecessary  to  determine  the  contention  on  this 
point 

Upon  consideration  of  the  facts  that  appear  in  the  record, 
we  are  all  of  opinion  that  Root,  the  plaintiff  in  error,  was  not 
a  party  to  the  colony  case,  and  as  such  bound  by  the  decrees 
therein;  and  are  also  of  opinion  he  was  not,  in  a  legal  sense, 
a  purchaser  jp^n^;i^^  lite  of  any  of  the  tracts  of  land  in  ques- 
tion. 

Our  conclusion  is  that  the  decree  of  the  Circuit  Court,  ren- 
dered November  14,  1885,  in  favor  of  defendant  in  error  and 
requiring  plaintiff  in  error  to  surrender  possession  of  the  lands, 
and  awarding  a  writ  of  assistance  and  ordering  the  plaintiff  in 
error  to  pay  costs,  was  erroneous.  That  decree  is  reversed 
and  the  cause  is  remanded,  with  directions  to  dismiss  the  peti- 
tion of  defendant  in  error  and  render  judgment  against  him 
for  costs. 

Reversed  and  remanded. 
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Thomas  J.  Kobinson  et  al, 

V. 

William  H.  Appleton  et  al.,  Administrators,  etc. 

Foreclosures  hy  Executors  of  Vendor's  Lien — Right  of  Action  Surrires 
'-Quit  Claim  Deed — Executory  Contract — Possession  of  Purchaser — After- 
acquired  Tit  le — Estoppe  I — Statute  of  Lim  it  a  tion  s, 

1.  A  quit-claim  deed  conveys  in  fee  whatever  estate  the  grantor  has,  and 
it  implies  that  he  has  an  estate)  to  convey. 

2.  The  lien  of  a  vendor  doas  not  expire  with  his  death,  and  it  may  be 
foreclosed  as  a  mortgage  by  his  executors. 

3.  The  purchaser  of  land  in  possession  under  an  executory  contract  of 
purchase  holds  under  the  title  of  the  vendor,  and  in  all  proceedings  for  the 
recovery  of  possession  by  the    endor,  he  is  estopped  from  disputing  his  title. 

4.  Upon  a  bill  filed  by  the  executors  of  the  vendor  to  foreclose  as  a 
mortgage  the  vendor's  lien  on  certain  premises,  which  is  witnessed  by  a 
bond  for  the  conveyance  thereof  and  certain  notes  for  the  purchase  money 
iheretor,  it  ia  held:  That  the  cause  o!  action  survived;  that  the  right  to 
maintain  it  was  not  lost  by  lapse  of  time,  the  debt  not  having  been  barred 
by  the  Statute  of  Limitations:  that  the  purchaser,  and  those  holding  under 
him,  can  not  set  up  an  after-acquired  title  against  the  vendor's  lien;  that 
before  settinflr  up  such  title  they  must  surrender  possession,  especially  as  the 
strength  of  the  vendor's  title  rested  on  the  Statute  of  Limitations;  and  that 
the  decree  of  the  court  bvlow  is  not  to  be  understood  as  foreclosing  any 
rights  which  the  defendants  have  under  said  after-acquired  title. 

[Opinion  filed  February  1,  1887.] 

Appeal  from  the  Circuit  Court  of  Eock  Island  County;  the 
lion.  Arthur  A.  Smith,  Judge,  presiding, 

Messrs.  Ira  O.  "Wilkinson  and  Sweeney  &  "Walker,  for 
appellants. 

The  English  chancery  doctrine  of  the  vendor's  equitable 
lien  for  unpaid  purchase  money  is  adopted  in  several  of  the 
States  of  this  country,  while  in  others  of  them  it  has  been 
condemned  and  rejected  as  being  an  encroachment  on  the 
legislative  power  and  not  in  accord  with  the  spirit  of  the 
recording  laws.  See  Am.  notes  to  Mackreth  v.  Symmons;  1 
White  &  Tudor's  Lead.  Cas.  in  Eq.  (4th  Ed.),  481. 
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In  this  State  it  is  recognized,  bnt  not  encouraged  by  the 
courts,  and  will  be  enforced  only  in  cases  that  are  elqar. 
Conover  v.  Warren,  1  Gilm.  498,  502;  Trustees  v.  Wright, 
11  111.  603-9;  S.  C,  12  111.  432,  440;  Eichards  v.  Learning, 
27  111.  432. 

Complainants  do  not  sue  as  vendors,  nor  as  representatives 
of,  and  for  the  benefit  of  the  estate  of  the  vendor,  deceased, 
but  in  their  own  right  as  devisees  of  the  real  estate  a? id  notes, 
to  the  use  and  benefit  of  the  cestuia  que  trust  named  in  the 
will. 

Under  these  circumstances  the  lien  can  not  be  enforced, 
The  lien  where  it  exists,  is  strictly  personal  in  the  vendor 
and  can  not  be  assigned  or  transferred  in  any  way,  even  by 
express  contract.  It  can  be  enforced  only  by  the  vendor, 
and  is  not  ennforceable  in  his  name  for  the  benefit  of  another, 
who  is  the  purchaser  of  the  note.  Small  v.  Stagg,  95  111.  39; 
Elder  v.  Jones,  85  111.  384;  Bonnell  v.  Holt,  89  III.  71;  McLan- 
rie  V.  Thomas,  39  111.  291;  Richards  v.  Learning,  27  HI.  431; 
Keith  V.  Horner,  32  III.  524;  DayhuflE  v.  Dayhuflf,  81  111.  499; 
Wing  V.  Goodman,  75  HI    159. 

Where  the  lien  has  not  been  transferred,  it  can  be  enforced 
after  the  death  of  the  vendor  by  his  personal  representative, 
for  the  benefit  of  the  estate.  Kichards  v.  Learning,  27  111. 
431;  Keith  v.  Horner,  32  111.  524;  DayhuflE  v.  DayhuflE,  81 
111.  499. 

Upon  the  taking  effect  of  the  devise,  the  legal  title  to  the 
real  estate  and  notes  became  vested  in  the  complainants  and 
the  equitable  title  in  the  cestui  que  tncsty  and  the  lien,  if  any 
not  passing  therewith,  lapsed. 

The  vendor  did  not  sell  or  contract  to  sell  or  convey  land  or 
any  specified  estate  in  land,  but  only  his  right,  title  and  interest 
at  the  time  of  the  bond,  and  a  deed  made  in  accordance  with 
the  bond  would  not,  by  its  terms,  convey,  or  purport  to  con- 
vey, land  or  any  estate  in  land.  Frink  v.  Darst,  14  111.  304-307; 
Bride  v.  Watt,  23  111.  507;  Kruse  v.  Wilson,  79  111.  233,  240. 

As  the  lien  arises  on  a  sale  of  land  only,  and  attaches  to 
and  is  enforced  only  upon  the  estate  sold,  the  bill  should  show 
and  the  contract  prove  the  particular  estate  sold  so  as  to  enable 
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the  court  thereby  to  ascertain  and  determine  whether  a  lien 
attached,  and  if  so,  to  what  estate  it  attached  and  upon  what 
estate  it  should  be  enforced. 

Ko  lien  was  reserved  or  implied  under  the  circumstances 
shown.  Kichards  v.  Learning,  27  111.  431;  Kirkman  v.  Boston, 
t>7  m.  599,  603;  Moshier  v.  Meek,  80  111.  79,  81. 

By  the  non-payment  of  the  notes  for  the  last  two  install- 
ments of  purchase  money,  due  November  1,  1874  and  1875, 
respectively,  and  of  interest  thereon  after  May  1,  1876,  the 
obligatioB  of  Cooley  to  convey  ceased  and  determined,  and  by 
its  terms,  became  void  and  of  no  effect.  Being  void  and  of  no 
effect,  no  lien  can  be  predicated  thereon,  or  performance  thereof 
be  enforced;  and  certainly  not  on  the  application  of  the  vendor, 
by  whom  and  for  whose  benefit  the  condition  was  made.  The 
court  will  hold  him  to  the  terms  of  his  contract.  Cunning- 
ham v.  I.  C.  R  E.  Co.,  77  111.  178;  Phelps  v.  I.  C.  E.  E.  Co., 
63  HI.  468;  Stow  v.  Eussell,  36  111.  18;  Steele  v.  Biggs,  22 
III.  643. 

An  implied  Hen  on  land  for  the  payment  of  the  purchase 
money,  must,  as  against  third  persons,  be  enforced  by  the 
vendor  within  a  reasonable  time,  after  his  right  to  do  so 
attaches,  or  it  will  be  taken  as  waived.  Conover  v.  Warren, 
1  Gilm.  498,  502;  Trustees  of  Schools  v.  Wright,  11  HI.  603, 
609;  S.  C,  12  111.  432,  440. 

There  is  nothing  in  the  contract  or  the  relation  of  the  par- 
ties which  estops  or  forbids  the  defendants  from  acquiring  out- 
standing titles.  The  purchaser  of  land,  while  in  possession 
under  his  contract  of  purchase,  is  under  no  obligation  to  main- 
tain his  vendor's  title,  and  the  law  does  not  forbid  him  from 
buying  an  outstanding  title  to  the  premises  and  asserting  it 
against  the  vendor.  Frink  r.  Darst,  14  111.  304;  Phelps  v. 
Kellogg,  15  111.  131;  DeWolf  v.  Hayden,  24111.  525;  Eoberts 
V.  Fleming,  53  111.  196;  Hitchcock  v.  Fortier,  65  111.  239; 
Holbrook  v.  Debo,  99  HI.  372,  380  ;  Green  v.  Dietiich,  1 14 
111.  636. 

Titles  so  acquired  by  the  purchaser  do  not,  in  the  absence 
of  covenants,  enure  to  his  vendor.  E.  S.,  Chap.  30,  "  Convey- 
ances," Sec.  7. 

You  XXU  3S 
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Mr.  Henry  Cuetis,  for  appellees. 

In  the  case  of  executory  contracts  for  the  sale  of  real  estate 
the  vendor  is  regarded  as  the  trustee  of  the  title  for  the  vendee, 
and  has  a  lien  on  the  premises  sold  for  his  payment,  and  the 
vendee  is  considered  the  trustee  of  the  purchase  money  for 
the  vendor.  Lombard  v.  Chicago  8.  Cong.,  64  HI.  477,  481; 
Baldwin  v.  Poole,  74  111.  97;  Wright  v.  Troutman,  81  El.  374; 
Sutherland  v.  Harrison,  86  111.  363,  367;  Hutchinson  v.  Crane, 
100  111.  269,  274;  Home  Mfg.  Co.  v.  Gongh,  2  111.  App.  477; 
Vail  V.  Drexel,  99  111.  App.  439,  448;  Clarke  v.  Baker,  14 
Cal.  612. 

•  In  such  executory  contracts,  where  the  vendee  has  entered 
into  possession  thereunder,  he  is  in  equity  considered  tlie 
owner,  subject  to  the  lien  of  the  vendor  for  the  unpaid  pur- 
chase money,  and  while  the  vendee  and  his  grantees  retain 
such  possession  they  are  estopped  from  denying  the  vendor's 
title,  as  against  any  action  or  proceeding  of  the  vendor  to 
enforce  payment  of  such  purchase  money.  The  relation  in 
this  respect  between  them  is  that  of  landlord  and  tenant,  and 
strongly  analogous,  and  usually  treated  as  that  of  mortgagee 
and  mortgagor. 

After  conveyance  the  parties  stand  upon  their  covenants,  hut 
before  conveyance  they  stand  upon  their  equities.  3  Pome- 
roy's  Eq.  Jur.,  269  ;  Bigelow  on  Estoppel  (3d  Ed.  1882),  428, 
429;  Tyler  on  Adverse  Possession,  Sec.  3,  Chap.  31,  557- 
559. 

Contract  for  sale  of  land.  "  It  is  a  well  established  rule  that 
where  a  purchaser  has  been  put  in  possession  he  can  notaftei- 
ward  acquire  a  title  and  set  it  up  in  opposition  to  the  vendor." 

The  following  authorities  support  the  same  doctrine  :  Hill 
V.  Hill,  4  Barb.  429 ;  Clark  v.  Baker,  14  Cal.  612 ;  Wilkinson 
V.  Green,  34  Mich.  321 ;  Kealy  v.  Crane,  34  Pa.  St  146 ; 
Lewis  V.  Hawkins,  23  Wall.  125  ;  Galloway  v.  Findley,  12 
Pet  294 ;  Bush  v.  Marshall,  7  How.  291 :  Threadgill  v. 
Pintard,  12  How.  36. 

The  Illinois  cases  are  also  in  full  accord  with  this  doctrine. 
Tilghman  v.  Little,  13  111.  239;  Hale  v..  Gladfeldor,  52  111.  91, 
97 ;  Lesher  v.  Sherwin,  86  III.  420  ;  Laforge  v.  Matthews,  68 
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m.  328 ;  Martin  v.  Judd,  81  111.  488,  495  ;  Vining  v.  Leeman, 
45  m.  246.  See  also,  Strong  v.  Weddell,  56  Ala.  471 ; 
McCaslin  w.  State,  44  Ind.  151 ;  Pershing  v.  Canfield,  70  Mo. 
140;  Sales  v.  Smith,  12  Wend.  57 ;  Jackson  v.  Walker,  7 
Cow.  637. 

The  lien  held  by  Coo  ley,  in  his  lifetime,  upon  the  premises, 
for  the  payment  of  the  purchase  money,  passes  with  the 
debt  to  appellees,  his  executors.  Hutchinson  v.  Crane,  100 
111.  269 ;  Home  Mfg.  Co.  v.  Gongh,  2  111.  App.  477 ;  Blai&- 
dell  V.  Smitli,  3  111.  App.  150  ;  Carpenter  v.  Mitchell,  54  111. 
126;  Markoe  V.  Andras,  67  111.  34;  Wright  v.  Troutman,  81 
III.  374;  Tail  v.  Drexel,  9  111.  App.  439,  448;  Stevens  v. 
Chad,  10  Kan.  406;  Eichards  v.  Learning,  27  111.  431. 

All  the  appellants  had  notice  by  the  record  of  the  bond,  De- 
cember 28, 1886,  before  any  of  them  purchased,  and  it  informs 
them  that  the  purchase  money  was  unpaid,  and  puts  them  on 
inquiry.  Snapu  v.  Pierce,  24  111.  156;  Bishop  v.  Newton,  20 
111.  175,180;  Fryo  v.  Bartridge,  82  111.  267,  272;  ^tna  L. 
Ins.  Co.  V.  Ford,  89  LI.  252 ;  McLaurie  v.  Thomas,  39  Bl. 
291;  Amory  v.  Keilly,  9  Ind.  490. 

Cooley's  lien  and  security  passed  at  his  death,  with  the 
notes,  to  his  executors,  appellees.  "  Vendor's  lien  is  held  to 
pass  by  devise."  Richa/ds  v.  Leamiug,  27  111.  431 ;  Keith  v. 
Homer  32  Bl.  524;  DayhuflE  v.  Dayhaff,  81  Bl.  499. 

Lacey,  J.  This  was  a  bill  brought  in  the  ordinary  form  to 
foreclose  as  a  mortgage  the  vendor's  lien  reserved  by  opera- 
tion of  law  to  James  E.  Cooley,  now  deceased,  in  a  cer- 
tain bond  executed  bv  him  in  his  lifetime  to  David  B. 
Sears,  for  certain  real  estate  situated  in  the  county  of  Rock 
Island.  On  the  1st  day  of  November,  1866,  James  E.  Cooley 
executed  to  said  Sears  a  certain  bond  for  a  deed,  in  which  he 
bound  himself  to  execute  unto  said  Sears  a  quit-claim  deed  to 
all  the  land  described  in  the  bond,  in  which  was  to  be  con- 
veyed "  all  his  right,  title  and  interest  in  and  to  said  real 
estate,"  being  on  VandruflE's  Island,  in  said  county. 

The  consideration  to  be  paid  him  was  $30,000,  as  follows : 
15,000  to  be  paid  down ;  $5,000  in  four  years ;  $5,000  in  six 
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years ;  $5,000  in  seven  years  ;  $5,000  in  eight  years,  and  $5,000 
in  nine  years,  respectively,  from  the  date  of  the  bond,  all 
drawing  7  per  cent,  interest,  for  which  deferred  payments 
feaid  Sears  was  to  and  did  give  to  Cooley  his  promissory  notes 
as  agreed.  All  the  notes  were  duly  paid,  as  well  as  the  ca^h 
payment,  except  the  two  notes  last  falling  due  and  interest 
thereon.  Cooley  having  died,  and  the  appellees  having  been 
appointed  his  executors,  commenced  this  foreclosure  proceed- 
ing in  the  Circuit  Court  against  said  Sears  and  his  numerous 
assignees  of  specific  portions  of  the  i-eal  estate  in  question' 
and  some  probably  who  did  not  claim  under  Seai-s,  for  the 
use  of  certain  legatees  under  said  Cooley's  will.  The  com- 
mencement of  the  suit  was  to  the  September  term,  1883. 
One  of  the  respondents  demurred  to  the  bill,  which  was  over- 
ruled, and  it  abided  its  demurrer  and  the  balance  answei-ed. 
Tlie  suit  came  to  a  hearing  and  resulted  in  a  decree  of  the  Cir- 
cuit Court  in  favor  of  the  appellees,  and  the  court  found  tlie 
amount  remaining  due  to  be  $17,248*4:0,  fixed  a  day'for  pay- 
ment, and  in  default  thereof  ordered  the  land  sold,  and  if  not 
redeemed,  ordered  the  possession  to  be  delivered  to  the  pur- 
chaser or  purchasers  of  said  tract  or  portions  thereof  which 
might  be  sold  under  the  decree.  The  proof,  as  we  think, 
showed  clearly  that  as  to  all  the  portions  of  the  land  in  ques- 
tion in  this  appeal  the*  said  Sears,  soon  after  his  purchase  in 
the  spring  and  summer  of  1867,  went  into  the  actual  posses- 
sion under  said  agreement  of  purchase. 

To  reyerse  this  decree  this  suit  is  brought. 

Some  general  objections  are  made  against  the  right  of  the 
appellees  to  bring  this  suit,  and  against  the  right  at  the  time. 
These  are  as  follows:  The  appellees  were  not  vendors;  no 
estate  in  the  land  was  agreed  to  be  conveyed;  the  agreement 
in  the  bond  being  a  mere  releoise^  no  lien  could  be  implied 
under  the  circumstances.  We  have  carefully  examined  tlie 
authorities  cited  to  sustain  the  position,  as  well  as  others  on 
the  same  subject,  and  think  the  points  are  not  well  taken. 

It  is  true  the  appellees  were  not  the  vendors  of  the  real 
estate  sold,  but  they  were  his  legally  appointed  executors,  and 
succeeded  to  all  the  personal  estate  of  the  original  vendor  and 
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held  the  legal  title  to  the  notes. .  They  were  the  only  ones 
authorized  by  law  to  bring euit  to  collect  them.  The  vendor's 
lien  did  not  expire  at  the  death  of  the  vendor.  As  to  the 
point  raised  that  a  quit-claim  deed  conveys  no  estate,  we  think 
it  equally  untenable  with  the  other.  A  quit-claim  deed  pur- 
ports to  convey  an  estate,  and  does  convey  in  fee  whatever 
estate  the  grantor  has,  and,  furthermore,  it  implies  that  he 
has  an  estate  to  convey. 

Though  subsequently  executed,  it  will  take  precedence  in 
absence  of  notice  of  an  unrecorded  warranty  deed  from  the 
same  grantor.  It  is  not  a  mere  release.  It  is  a  conveyance, 
and  mainly  differs  from  a  warranty  deed  in  its  covenants. 
We  are  unable  to  see  why  a  vendor's  rights  as  to  his  lien 
should  not  be  protected  the  same  as  though  he  had  agreed  to 
warrant  the  title. 

It  is  claimed  by  appellants'  counsel  that  the  appellees  have 
been  remiss  in  not  bringing  the  suit  sooner  and  that  the  right 
to  bring  this  action  has  been  lost  by  lapse  of  time.  This  point 
is  equally  untenable.  The  vendor's  lien  here  reserved  is  in 
the  nature  of  a  mortgage,  witnessed  by  the  bond  for  convey- 
ance given  by  Cooley  to  Sears,  and  the  notes  executed  at  the 
same  time  by  Sears  to  Cooley.  Hutchinson  v.  Crane,  100  111. 
269. 

This  action  could  be  maintamed  like  a  bill  to  foreclose  a 
moi-tgage,  any  time  before  the  debt  became  barred  by  the 
Statute  of  Limitations.  The  court  did  not  err  in  overruling 
the  demurrer  filed  by  the  Rock  River  Navigation  and  Water 
Power  Company. 

There  was  suflScient  matter  in  the  bill  to  entitle  the  appellee 
to  relief,  though  all  the  relief  asked  for  may  not  on  hearing 
be  allowable.     The  demurrer  was  properly  overruled. 

The  main  points  in  controversy  grow  out  of  the  contest  in 
regard  to  the  right  of  appellee  to  have  a  decree  for  the  deliv- 
ery of  possession  to  the  purchaser  or  the  purchasers  at  the 
sale  under  the  decree  of  the  undivided  half  of  the  north  frac- 
tions of  sections  numbered  23  and  24  on  Vandruflf's  Island, 
together  with  the  equal  and  undivided  one-half  of  the  dam 
constructed  and  erected  from  said  fractions,  and  the  water 
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power  and  privileges  thereto  appertaining,  and  all  the  huild- 
IngB,  mills,  machinery  and  strnctnres  that  may  be  thereto 
attached  or  erected.  These  tracts  were  included  in  the  bond, 
and  it  appears  that  the  title  of  Cooley  to  this  portion  of  the 
real  estate  conveyed  was  deraigned  through  a  government 
entry  of  the  land  by  one  Ross,  and  by  assignment  by  Ross  to 
VandniflE  in  February,  1843,  and  by  the  latter  to  Cooley  the 
same  year  by  mortgage,  which  was  foreclosed  by  Cooley,  and 
deed  procured  by  him  under  foreclosure  proceedings.  But 
Ross'  entry  was  canceled  in  1856,  and  in  July  of  the  same  year 
Bracket  &  Waite  entered  tlie  said  fractions  and  received  a 
patent  therefor. 

In  the  fall  of  1867  the  said  Bracket  &  Waite  commenced 
an  action  of  ejectment  against  Sears,  the  grantee  of  Cooley, 
thereby  acknowledging  his  possession,  which  the  evidence 
shows  he  had  taken  under  his  purchase  from  Cooley  of  these 
fractions,  as  well  as  all  or  nearly  all  the  balance  of  the  real 
estate  purchased. 

Then  Sears  settled  the  matter  with  the  said  Bracket  & 
Waite  and  took  their  deed  for  the  said  fractions.  Tlie  appel- 
lants, who  claim  under  Sears,  set  up  and  claim  that  Sears  had 
a  legal  right  to  bny  said  title  in  the  manner  he  did,  and  set  it 
up  against  Cooley  and  his  representatives,  and  to  claim  under 
such  title  as  against  Cooley,  and  to  refuse  to  surrender  posses* 
sion  in  case  of  foreclosure  and  sale  under  the  vendor's  lien  of 
appellant,  in  case  this  land  shall  be  sold  and  deed  acquired 
under  sale. 

The  court  below,  by  its  decree,  ordered  that  the  parties 
respectively  who  have  possession  of  portions  X)f  said  fractions, 
who  went  in  imder  and  through  Sears'  title,  who  went  into 
possession  under  Cooley,  be  enjoined  and  restrained  from 
setting  up  or  asserting  as  against  appellees  and  those  claiming 
under  them,  and  their  said  lien  for  the  unpaid  purchase  money, 
any  interest,  right,  title  interest  or  right  of  possession,  etc., 
derived  by  them  or  either  of  them  under  or  through  said 
deed  of  conveyance  from  Bracket  &  Waite  to  said  Sears, 
dated  September  9,  1867,  and  that  the  injunction  by  this 
decree,  granted  as  aforesaid,  continue  and  be  in  force  until 
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fiaid  remaining  purchase  money  and  interest  so  found  due 
complainants  be  paid,  and  said  premises  redeemed  from  sale 
hereunder,  or  until  appellees  or  those  claiming  under  them  or 
tlieii*  said  lien  be  let  into  possession  of  the  said  premises. 

It  is  contended  by  appellants  that  the  purchaser  of  land, 
while  in  possession  under  his  contract  of  purchase,  is  under 
no  obligation  to  maintain  his  vendor's  title,  and  the  law  does 
not  forbid  him  from  buyin2:  an  outstanding  title  to  the  prem- 
ises and  asserting  it  against  his  vendor,  and  quotes  the  case  of 
Green  v.  Dietrich,  114  111.  6^6,  in  support  of  the  claim. 
While  this  is  tlie  law  under  certain  circumstances,  we  do  not 
think  it  applicable  to  a  case  in  its  f^cts  like  the  one  at  bar. 
If  this  should  be  so  the  appellees,  in  case  of  sale  and  acquisj- 
tion  of  deed  under  it,  would  not  get  back  the  title  and  interest 
sold  by  Cooley  to  Sears.  Cooley's  possession  was  a  very  im- 
portant part  of  his  title  to.  these  fractions,  because  liis  title 
could  only  be  made  good  by  possession  and  the  running  of  the 
Statute  of  Limitations ;  and  although  that  issue  was  not  tried 
in  this  suit,  it  may  be  Cooley  had  a  complete  bar  under  the 
statute  at  the  time  he  sold  and  delivered  possession  to  Sears, 
or  it  may  be  it  was  about  to  ripen  into  a  bar^ 

Continued  possession  would  be  essential  to  the  maintenance 
of  such  title  by  bar.  If  Sears  and  his  grantors  can  not  be 
compelled  to  surrender  such  possession  he  may  lose  what  was 
a  good  title  at  the  time  he  sold  to  Sears.  The  vendor's  lien 
wo^ld  not  in  that  event  cover  and  protect  the  title  he  parted 
with  in  case  of  non-payment.  Cooley  put  Sears  in  possession 
when  he  sold,  and  he  should  have  the  possession  returned  to 
him  if  he  is  compelled  to  take  the  land  back  for  his  pay.  In 
Hale  V.  Gladfelder,  52  HI.  91,  the  Supreme  Court  lays  down  this 
rule :  "  The  relation  of  vendor  and  purchaser  is  such  that 
when  the  latter  enters  into  possession  under  the  contract  to 
purchase,  tlie  possession  is  that  of  the  vendor.  By  the  pur- 
chase he  recognizes  the  vendor's  title,  and  like  a  tenant,  in  all 
proceedings  for  the  rec  )very  of  possession  by  the  vendor,  he 
is  estopped  from  disputing  his  title.  He  enters  and  holds 
under  the  title  of  Ihe  vendor,  and  his  occupancy  is  subsefvient 
and  subordinate  to  that  title,  and  from  this  relation  and  for 
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the  same  reason  his  possession  becomes  as  fnlly  that  of  the 
vendor  as  does  that  of  a  tenant  become  that  of  the  landlord." 

This  doctrine  is  fully  approved  and  reiterated  in  Martin  v. 
Jndd,  81  111.  488.  What  the  rule  is  in  case  of  landlord  and 
tenant  is  familiar  to  all.  By  the  language  used  by  the  court 
in  the  case  of  Green  v.  Dietrich,  supra^  it  was  not  intended  to 
overrule  the  doctrine  so  deliberately  announced  in  the  above 
two  cases. 

The  language  nsed  by  conyts  in  deciding  a  cause  must 
alwavs  be  construed  with  reference  to  the  facts  of  the  case. 

In  that  case  the  decision  was  perfectly  proper  on  the  facts, 
and  the  rule  would  be  general  as  there  announced  in  all  cases 
similar  in  principle  to  it.  It  will  be  seen  that  the  vendor  in 
Green  v.  Dietrich,  supra^  if  he  may  be  regarded  as  vendor  at 
all,  had  no  title  and  did  not  assume  to  have  any,  and  only  sold 
the  land  in  case  he  could  acquire  a  title  in  three  years,  and  then 
in  case  the  vendor  acquired  no  title,  the  vendee  could  pay 
him  a  reasonable  rent,  as  long  as  ho  could  hold  j^eaceable 
possession,  till  the  expiration  of  three  years.  The  court  holds 
that  the  relation  of  landlord  and  tenant  did  not  exist  after  the 
expiration  of  three  years,  and  certainly,  as  the  vendor  failed  to 
get  any  title,  the  relation  of  vendor  and  vendee  did  not.  and 
no  consideration  of  m  orals  forbids  his  acquiring  title.  There 
was  no  relation  of  trust  and  confidence  between  the  parties.  We 
have  carefully  examined  the  two  cases  cited  by  the  court  in 
the  case  of  Green  v.  Dietrich,  supra — Bright's  Lessed^  7 
Wheat  535,  and  Jackson  v.  Johnson,  5  Cow.  74 — and  find  that 
they  do  not  contravene  the  doctrine  of  the  subordination  of 
the  vendee  to  that  of  the  vendor  where  there  is*  an  executory 
contract  of  purchase  and  the  vendee  enters  into  possession 
nnder  his  vendor. 

In  the  case  of  Jackson  v.  Johnson  above,  the  doctrine  is 
clearly  recognized  that  where  one  goes  into  possession  under 
contract  of  purchase,  while  the  purchase  money  remains  un- 
paid, he  can  not  assert  and  hold  adversely  to  his  vendor.  In 
the  case  of  Bright's  Lessee,  7  Wheat.  549,  the  court,  by  Chief 
Justice  Marshall,  says:  "The  propriety  of  applying  the 
doctrine  between  lessor  and  lessee  to  a  vendor  and  vendee 
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may  well  be  doubted."  The  court  then  concludes,  "that 
where  the  vendor  has  executed  a  deed  of  conveyance  to  the 
vendee  the  latter  acquires  the  property  for  himself  and  his 
faitti  is  not  pledged  to  maintain  the  title  of  the  vendor.  The 
rights  of  the  yendor  are  intended  to  be  extinguished  by  the 
sale,  and  he  has  no  continuing  interest  in  the  maintenance  of 
his  title  unless  he  shall  be  called  upon  in  consequence  of  some 
covenant  or  warranty  in  his  deed.  The  property  having  be- 
come by  the  sale  the  property  of  the  vendee,  he  has  alright 
to  fortify  that  title  by  the  purchase  of  any  other  which  may 
protect  him  in  the  quiet  enjoyment  of  his  premises.  No 
principle  of  morality  restrains  him  from  doing  this,  nor  is 
either  the  letter  or  spirit  of  his  contract  violated  by  it.  The 
only  controversy  which  ought  to  arise  between  him  and  the 
vendor  respects  the  payment  of  the  purchase  money.  How 
far  he  may  be  bound  to  this  by  law,  or  by  the  obligations  of 
good  faith,  is  a  question  depending  on  all  the  circumstances 
of  the  case,  and  in  deciding  it,  all  those  circumstances  are 
examinable." 

We  think  the  above  announces  a  salutary  rule  and  but  sus- 
tains the  doctrine  announced  in  the  case  of  Martin  v.  Judd  and 
Hale  V.  Goodfellow,  suprCt^  and  also  Green  v.  Dietrich,  siipra. 
In  the  case  at  bar  the  rule  that  requires  the  vendee  to  hold  his 
title  subordinate  to  that  of  the  vendor  is  peculiarly  applicable. 
The  purchase  money  is  unpaid  and  the  possession  was  taken 
subject  to  the  payment  of  the  notes.  The  strength  of  Cooley's 
title  rested  on  the  Statute  of  Limitations  and  it  was  therefore 
most  essential  to  him  that  in  case  he  had  to  take  the  property 
back,  on  account  of  the  failure  of  the  appellants  to  pay  him  as 
agreed,  he  would  be  in  no  worse  position  than  when  he  tnisted 
Sears  on  the  faith  of  his  contracts  with  the  possession  of  the 
land.  It  was  not  improper  for  the  appellants  or  Sears  to  buy 
in  the  outstanding  title  which  they  did,  but  they  should  not 
be  allowed  to  make  use  of  the  position  of  vantage  which  they 
procured  under  the  contract  with  Cooley  to  defeat  his  claim 
for  the  purchase  money. 

And  in  order  not  to  do  this  they  must  surrender  possession  to 
the  one  who  becomes  the  purchaser  and  procured  deed  under  these 
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proceedings  to  foreclose.  The  Bracket  &  Waite  title  is  not  by 
the  decree  taken  from  appellants;  they  are  left  at  liberty  to 
assert  it  after  possession  is  once  surrendered.  It  is  only  a  tern- 
poi'ary  rip;ht  to  assert  it  that  the  decree  enjoins.  There  is  no 
good  reason  why  a  court  of  equity  should  not  order  the  deliv- 
ery of  possession  to  the  person  who  acquires  a  deed  under  these 
proceedings.  It  is  nothing  more  than  an  act  of  complete  jus- 
tice. 

This  Bracket  &  Waite  title  so  far  as  the  evidence  shows  was 
never  made  known  to  Cooley  in  his  life  by  Sears  or  his  grant- 
ees and  never  till  their  defense  was  set  up  was  it  made  known 
to  appellees.  We  find  no  valid  objections  to  the  findings  of 
the  decree  or  its  provisions  and  think  that  they  are  supported 
by  the  evidence  and  that  the  tender  of  the  deed  before  the  suit 
was  commenced  is  sufficient.  We  do  not  understand  tliat 
the  court  below  adjudicated  the  question  as  to  the  validity 
of  the  Bracket  &  Waite  title  or  passed  upon  it  in  any  way. 
The  decree  in  effect  when  the  pleadings  are  considered  sim- 
ply orders  the  sale  of  whatever  title  appellants  have  in  equity 
to  the  real  estate  in  question  derived  through  Cooley.  But  in 
order  to  make  the  matter  certain  and  put  it  beyond  question 
the  decree  is  ordered  to  be  modified  as  follows : 

This  court  finds  that  said  David  B.  Sears,  on  the  9th  day  of 
September,  A.  D.  1867,  acquired  a  deed  in  and  to  said  frac- 
tional sections  28  and  24  while  in  said  possession  under  said 
Cooley  from  said  Bracket  &  Waite,  and  the  said  decree  of  the 
court  is  so  amended  and  modified  that  said  deci*ee  is  not  to  be 
so  read  or  understood  as  to  foreclose  any  right  that  any  of  the 
respondents  may  have  under  said  deed,  or  their  liberty  to  assert 
it  in  any  legal  manner  after  the  surrender  of  possession  in 
accordance  with  the  provisions  of  the  decree  entered  by  the 
court  below. 

With  this  modification  the  decree  of  the  court  below  is 
aflirmed  and  the  costs  of  this  court  adjudged  against  appellants. 

Decree  modified  and  affirmed. 
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The  People  ex  rel.  William  H.  Stoelke 

V. 

RoLLiN  S.  Williamson. 

Practice— Bill  of  ExcepHom — Mandamus  to  Compel  Judge  to  Sign — 
Time —  Waiver — Stipulation, 

Upon  a  petition  to  compel  a  Judge  of  the  Superior  G)urt  of  Cook 
County  to  sign  a  bill  of  exceptions,  it  is  held:  That  the  acceptance  of  the 
bill  by  plaintiff's  attorney  and  a  stipulation  between  the  attorneys  of  the 
parties  for  delay  pending  the  absence  of  the  Judge,  in  connection  with  the 
acts  of  the  attorneys,  amounted  to  a  waiver  of  the  right  of  the  plaintiff  to 
have  it  presented  to  the  Judge  within  the  time  limited  by  the  order  of 
the  court;  and  that  the  fact  that  the  bill  would  not  be  filed  in  time  to 
perfect  the  appeal  to  this  court,  does  not  affect  his  right  to  file  it. 

[Opinion  filed  January  13,  1887.] 
On  petition  for  mandamtca. 

Messrs.  Geobgb  C.  Buell  and  Wm.  B.  Bradford,  for 
petitioner. 

Mr.  Arnold  Tripp,  for  respondent. 

Per  Curioim.  This  is  a  petition  for  a  writ  of  mcmdamuB  to 
compel  Rollin  S.  Williamson,  one  of  the  Judges  of  the  Superior 
Court  of  Cook  County,  to  sign  and  seal  a  bill  of  exceptions  in 
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a  certain  suit,  the  trial  of  which  took  place  before  him.  The 
trial  of  the  case  was  had  on  May  6,  1886;  motion  for  a  new 
trial  was  denied  and  judgment  rendered.  An  appeal  was 
allowed  to  petitioner,  and  an  order  entered  giving  him  twenty 
days  time  within  which  to  lile  his  bill  of  exceptions,  and  the 
time  was  extended  by  orders  entered  on  the  record  from  time 
to  time  till  August  3,  1886.  On  August  2,  1886,  the  fol- 
lowing stipulation  was  given  by  the  attorney  for  plaintiff  in 
said  suit  to  the  attorney  for  the  defendant: 

**Tn  the  caee  of  the  Chicago  Building  Supply  Company  v. 
Stoelke,  owing  to  the  absence  of  Judge  Williamson,  I  consent 
that  the  bill  of  exceptions,  when  approved,  may  be  filed  as  of 
August  2, 1886.  (Signed)  Arnold  Tripp, 

For  Plaintiff." 

Respondent  opened  his  court  after  the  summer  vaca- 
tion, on  September  20,  1886,  and  on  October  15th  the 
bill  of  exceptions  was  presented  to  respondent  to  sign, 
and  he  refused  to  sign  the  same..  From  affidavits  attached 
to  the  petition  and  the  answer  it  appears  that  fjhort-hand 
notes  of  the  testimony  given  at  the  trial  of  said  suit 
were  taken,  and  that  the  evidence  was  written  out  and 
was  in  the  possession  of  the  attorney  for  the  defendant  at  the 
time  the  motion  for  a  new  trial  was  overruled,  and  that  on 
August  2d,  at  the  time  when  the  stipulation  above  set  out  was 
given,  the  bill  of  exceptions  was  delivered  to  plaintiff's  attor- 
ney to  look  it  over  and  see  what,  if  any,  objections  he  had  to 
suggest ;  that  said  bill  of  exceptions  was  returned  to  the  office 
of  defendant's  attorney  about  August  10,  1886,  with  correc- 
tions in  pencil  noted  thereon,  but  that  the  attention  of  defend- 
ant's attorney  was  not  called  to  the  return  to  his  office  of  said 
bill  of  exceptions,  and  that  lie  did  not  discover  that  it  had 
been  so  returned  till  a  few  days  prior  to  the  commencement 
of  the  October  term  of  this  court.  On  October  9,  1886,  a 
notice  was  served  on  the  plaintiff's  attorney  by  the  attorney 
for  defendant  in  said  suit,  that  on  October  11,  1886,  at  the 
opening  of  coui-t,  the  bill  of  exceptions  would  be  presented 
to  the  Judge  for  approval  and  signature.  And  on  the  15th 
day  of  October  the  matter  was  heard  by  the  court  npon  affi- 
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davits  filed  bj  both  parties,  and  respondent  refused  to  sign 
the  bill  of  exceptions  presented.  Kespondent  states  in  his 
answer  that  he  ''  has  not  examined  the  same  and  therefore 
can  not  say  whether  it  is  a  correct  bill  of  exceptions  or  not 
but  determined  the  question  solely  on  the  ground  that  thg 
time  within  which  the  bill  of  exceptions  should  have  been 
presented  had  expired." 

The  usual  practice  that  has  obtained  in  this  State  with  ref- 
erence to  the  filing  of  bills  of  exceptions  where  there  is  no 
special  rule  of  court,  is  for  the  party  who  is  to  prepare  the 
bill  to  present  it  to  the  Judge,  upon  noticp  to  the  other  party 
within  the  time  limited  by  thOfOrder  of  court  If  the  other 
party  desires  to  examine  it  before  it  shall  be  signed,  the  Judge 
will  mark  on  the  bill  the  fact  of  its  presentation,  and  the  other 
party  may  then  take  it,  and  thereafter  time  will  not  run  against 
the  party  who  has  prepared  the  exceptions.  Underwood  v. 
Hossack,  40  111.  98;  Magill  v.  Brown,  98  111.  235,  239. 

We  think  the  fair  interpretation  of  the  stipulation  and  the 
acts  done  by  the  attorneys  when  it  was  signed  was  that  taking 
of  the  bill  of  exceptions  by  plaintiff's  attorney  was  a  waiver 
of  its  l>eing  presented  to  the  Judge  at  that  time,  and  was  of 
the  same  effect  as  if  it  had  been  so  presented  and  taken  by  the 
plaintiff's  attorney  for  examination,  and  that  thereafter  time 
did  not  run  against  the  defendant  The  bill  of  exceptions  was 
then  in  the  hands  of  the  plaintiff's  attorney,  under  the  stipula- 
tion that  when  signed  it  should  be  filed  as  of  August  2d.  He 
was  then  bound  to  take  some  step  before  he  could  justly  ob- 
ject to  have  the  bill  of  exceptions  signed  and  filed  as  of  that 
date.  It  appears  from  the  record  that  defendant's  attorney 
had  no  knowledge  that  the  bill  had  been  returned  to  his  office 
until  a  short  time  before  he  presented  it  to  the  court  for  sig- 
nature. No  notice  was  served  upon  him  by  plaintiff's  attorney 
specifying  objections  to  the ^  bill  or  requiring  him  to  appear 
before  the  court  and  have  it  settled.  When  defendant's  attor- 
ney discovered  that  the  bill  had  been  returned  to  his  office, 
and  that  there  were  objections  noted  upon  it,  he  proceeded 
with  proper  diligence  to  have  the  bill  settled  and  signed,  and 
under  the  circumstances  we  do  not  think  that  plaintiff  was  in 
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a  position  to  object  to  the  signing  of  the  bill  on  the  ground 
that  the  time  for  filing  had  elapsed. 

The  fact  that  the  bill  would  not  be  filed  in  time  to  perfect 
the  appeal  to  this  coui*t,  ought  not  to  militate  against  defend- 
ant's right  to  file  it.  He  can  take  a  writ  of  eiTor  as  a  matter 
of  legal  right,  and  a  bill  of  exceptions  may  be  hapoTtSLUt  to 
him  in  prosecuting  snch  writ. 

We  are  of  opinion,  under  all  the  circumstances  of  this  case, 
that  the  bill  of  exceptions  ought  to  have  been  signed  by  the 
respondent  when  presented  to  him,  and  the  mandarmis  will 
tlierefore  be  awarded  purauant  to  the  prayer  of  the  petition. 

Mcmdainvs  awa/rded. 


John  Johnson 

V. 

Frank  Crane  and  Maurice  Ring. 

Landlord  and  Tenant — Fareihle  Entry  and  Detainer — Cof\fesmon  af 
Jtidgment — Motion  to  VaccUe — Execution  qf  Lease — Agreement /or  Exten- 
sion— Evidence* 

1.  A  lease,  containing  a  warrant  of  attorney  to  confess  judgment  in  foi> 
cible  detainer,  is  sufficient  to  authorize  such  confession,  if  duly  executed  by 
the  lessee,  although  executed  in  the  name  of  the  lessor  by  his  agent  without 
proper  authority. 

2.  In  the  case  presented,  it  is  held:  That,  as  the  bill  of  exceptions  does 
not  preserve  all  of  the  evidence,  it  will  be  presumed  that  sufficient  evidence 
was  heard  to  warrant  the  court  below  in  refusing  to  vacate  the  judgment 
entered  by  confession  on  the  lease;  and  that  the  affidavits  preserved  in  the 
record  do  not  sustain  the  lessee's  claim  of  a  binding  contract  for  an  exten- 
sion of  the  tenancy. 

[Opinion  filed  January  26,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  RoLUN  S.  Williamson,  Judge,  presiding. 

Mr.  John  M.  Beverley,  for  appellant 
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Mr.  William  Starkey,  for  appellees. 

Bailey,  J.  In  this  case  Frank  S.  Crane  and  Maurice  King 
obtained  judgment  by  confession  against  John  Johnson  in  an 
action  of  forcible  detainer  for  the  restitution  •  of  certain 
demised  premises,  said  judgment  being  entered  under  and  by 
virtue  of  a  warrant  of  attorney  in  a  lease  from  the  plaintiflFs 
to  the  defendant  Afterward,  at  the  same  term  of  court,  the 
defendant  appeared  and  entered  his  motion  to  vacate  said 
judgment,  which  motion  was  denied,  and  the  defendant  hav- 
ing duly  excepted,  brings  the  record  to  this  court  by  appeal. 

It  is  urgeJ  that  the  lease  containing  the  warrant  of  attorney 
was  not  properly  executed,  and  that  for  that  reason  no  judg- 
ment by  confession  could  be  properly  entered  thereon.  In 
the  lease  the  plaintiffs  are  named  as  lessors  and  the  defendant 
as  lessee,  and  the  insti'ument  is  executed  by  the  defendant 
under  his  hand  and  seal.  It  is  not  signed  by  the  lessors,  but 
in  place  of  their  signature  there  appears  the  following  sig- 
nature: "A.  Krimbill,  per  G.  M.  K."  One  Krimbill  seems 
to  have  been  the  agent  who  negotiated  the  lease  on  the  part 
of  the  plaintiffs,  but  it  is  not  pretended  that  he  had  any 
authority  to  execute,  in  their  name,  an  instrument  under  seal. 
Under  the  lease  thus  executed  the  defendant  entered  into 
possession  of  the  demised  premises  and  continued  in  posses- 
sion, paying  the  rent  to  the  plaintiffs  or  their  agents  during 
the  entire  term  of  the  lease. 

As  the  agent  did  not  in  fact  execute  the  lease  on  behalf  of 
the  plaintiffs,  and  had  no  power  to  execute  it  in  their  name, 
his  signature  to  the  instrument  may  be  treated  as  a  nullity. 
But  its  execution  by  the  defendant  under  his  hand  and  seal 
made  it  liis  deed,  and  such  execution  was  all  that  was  neces- 
Bary  to  give  vitality  to  the  warrant  of  attorney.  We  can 
not  see  how  that  portion  of  the  instrument  could  have  received 
any  additional  force  from  the  most  formal  execution  of  the 
instrument  by  the  plaintiffs. 

The  principal  gi'ound  upon  which  the  defendant's  motion  to 
vacate  the  judgment  was  based,  was  an  alleged  extension  of 
the  defendant's  tenancy  by  agreement  between  him  and  the 
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plaintiflfs,  and  that  at  the  time  of  the  entry  of  the  jiidgrnent 
such  tenancy  had  not  expired.  Upon  the  question  of  fact  thus 
raised,  a  large  number  of  affidavits  were  read  by  the  respect- 
ive parties,  the  evidence  thus  presented  being  very  conflicting 
and  contradictory.  But  it  does  not  appear  from  the  bill  of 
exceptions  that  all  the  evidence  heard  on  the  motion  was  pre- 
served in  the  record. 

The  bill  of  exceptions  recites  that  certain  specified  affida- 
vits were  read  on  the  part  of  the  defendant,  and  certain  other 
affidavits  on  the  part  of  the  plaintiffs,  but  it  nowhere  appears, 
either  by  direct  recital  or  by  implication,  that  no  other  evi- 
dence by  affidavits  or  otherwise  was  heard.  Such  being  the 
case  it  will  be  presumed,  in  support  of  the  judgment  of  the 
court  below,  that  sufficient  evidence  was  heai'd  to  warrant  the 
court  in  refusing  to  vacate  the  judgment. 

But  we  are  inclined  to  the  view  that  even  upon  the  evi- 
dence preserved  in  the  record  the  court  properly  denied  the 
defendant's  motion.  We  do  not  deem  it  necessary  to  analyze 
the  evidence,  but  content  ourselves  with  saying  that  the  case 
made  by  the  defendant's  affidavits  of  a  binding  contract  for  an 
extension  of  tlie  tenancy  is  far  from  being  clear  and  satisfac- 
tory, and  that  the  theory  of  such  extension  is  successfully  met 
and  overthrown  by  the  affidavits  presented  by  the  plaintiffs. 
We  see  no  ground  for  disturbing  the  judgment,  and  it  will 
therefore  be  affirmed. 

Jvdgment  affirmed. 
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George  Gf-bbie 

V. 

Peter  h.  Mooney. 
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Pleading  and  Practice— Defective  Count— Entire  Verdict  Valid,  if  Sue- 
tained  by  One  or  More  Counts — Presumption — Power  of  Court  to  Amend 
Record  qf  Term — Waiter  of  Irregularities — Demurrer, 

1.  An  entire  verdict  based  on  several  counts  of  the  declaration  will  not 
be  reversed  or  set  aside  on  the  ground  of  a  defective  count,  if  one  or  more 
of  the  counts  is  sufficient  to  suRtain  it 

2.  In  the  case  presented,  wherein  there  is  no  bill  of  exceptions,  it  is  held: 
That  even  if  the  special  count  is  defective,  it  will  be  presumed  that  the  evi- 
dence sustained  the  causes  of  action  alleged  in  the  common  counts. 

3.  Courts  of  record  have  power  after  the  term  at  which  judgment  is 
rendered,  upon  due  notice,  to  amend  their  record^,  so  as  to  correct  the 
errors  and  mistakes  of  their  officers.  Upon  such  amendment  by  the  court 
below,  it  will  be  presumed,  unless  the  contrary  is  shown,  that  the  court 
was  in  possession  of  sufficient  memoranda  or  other  legal  evidence  of  its 
actual  proceedings  to  warrant  its  finding. 

4.  A  plea  which  professes  to  answer  the  entire  cause  of  action,  but 
only  answers  a  part  thereof,  is  bad  on  demurrer. 

5.  It  seems  that  if  the  defendant  was  present  and  joined  in  the  trial 
without  objection,  with  a  demurrer  undisposed  of  and  an  additional  count 
Tuianswered.  his  action  was  a  waiver  of  such  irregularities. 

[Opinion  filed  January  26,  1887.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoBiN  C.  Collins,  Judge,  presiding. 

Messrs.  Lewis  Umlauf  and  Eobbbt  IlEBysr,  for  appellant. 

Mr.  Joseph  Weight,  for  appellee. 

Bailet,  J.  This  was  an  action  of  assumpsit  brought  by  the 
appellee  against  the  appellant  The  trial  before  the  court  and 
jury  resulted  in  a  verdict  and  judgment  in  favor  of  the 
appellee  for  J2,500.  The  record  contains  no  bill  of  exceptions 
and  therefore  the  evidence  heard  at  the  trial  is  not  before  us* 

YokXXUM 
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The  original  declaration  consisted  oi  a  special  count,  alleg- 
ing the  non-performance  by  the  appellant  of  an  express  con- 
tract between  the  parties  and  also  the  common  coants.  It  is 
urged  that  the  special  count  presents  no  cause  of  action  for 
which  a  recovery  can  be  had  at  law.  We  do  not  deem  it  neces- 
sary to  determine  the  sufficiency  of  that  count,  as  the  common 
counts  are  unquestionably  good  and  are  sufficient  to  sustain 
the  verdict  and  judgment  Sec.  57  of  the  Practice  Act  pro- 
vides that  "  whenever  an  entire  verdict  shall  be  given  on  sev- 
eral counts,  the  same  shall  not  b3  set  aside  or  reversed  on  the 
ground  of  any  defective  count,  if  one  or  more  of  the  counts 
in  the  declaration  be  sufficient  to  sustain  the  verdict."  See, 
also,  Bradshaw  v.  Hubbard,  1  Gilm.  390;  Snyder  v.  Gaither, 
3  Scam.  91;  North  v.  Kizer,  72  HI.  172;  Waugh  v.  Suter,  3 
111.  App.  271;  Payne  v.  Donegan,  9  111.  App.  566. 

It  is  urged  that  the  cause  of  action  attempted  to  be  alleged 
in  the  special  count  is  not  one  to  which  the  common  counts 
are  applicable,  and  that  for  that  reason  those  counts  sliould  be 
disregarded.  There  is  no  force  in  the  suggestion.  If  the 
evidence  had  been  preserved,  and  if  it  had  appeared  that  it 
tended  to  prove  no  cause  of  action  for  which  a  recovery  could 
be  had  under  the  common  counts,  those  counts  doubtless  might 
have  been  disregarded.  The  evidence,  however,  not  being 
before  us,  we  can  not  presume  that  any  portion  of  it  was 
applicable  to  the  special  count,  but  may  rest  upon  the  presump 
tion  that  it  proved  the  causes  of  action  alleged  in  the  common 
counts  and  those  only. 

The  defendant  filed  three  pleas,  each  purporting  to  answer 
the  entire  declaration,  viz. :  1,  nan  assimipsit;  2,  a  special  plea 
alleging  a  partial  failure  of  the  consideration  of  the  contract 
set  out  in  the  special  count  of  the  declaration  ;  3,  a  plea  of 
set-oflf.  Issues  of  fact  were  duly  taken  upon  the  first  and  thii-d 
pleas,  and  to  the  second  plea  the  plaintiff  filed  a  special 
demurrer,  which  was  sustained  by  the  court,  and  the  sustaining 
of  said  demurrer  is  assigned  for  error.  Various  grounds  of 
demurrer  were  urged,  but  one  only  need  be  considered.  The 
matters   alleged    in     the    plea   answered   only    the   special 
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(M>unt,  while  the  plea  professed  to  answer  the  whole  dec^ai-a- 
tion.  This  was  a  manifest  defect  in  the  pleading  for  which 
the  demurrer  was  properly  sustained.  Moir  v.  Harrington,  22 
III.  40  ;  American  Ins.  Co.  v.  Holly,  81  111.  353. 

Prior  to  the  commencement  of  the  trial,  the  defendant, 
by  leave  of  the  court,  tiled  two  additional  pleas  alleging 
fraud  and  circumvention  in  procuring  the  execution  by 
the  defendant  of  the  contract  set  out  in  the  special 
count.  These  pleas  also  professed  to  answer  the  whole 
declaration,  and  a  demurrer  thereto  was  interposed  by  the 
plaintifiF.  During  the  progress  of  the  trial  the  plaintiff,  by 
leave  of  the  court,  filed  an  additional  count  setting  out  the 
same  contract  alleged  in  the  s|3ecial  count  of  the  original 
declaration,  and  a  further  contract  between  the  parties  supple- 
mental thereto,  and  alleging  the  non-performance  of  said  con- 
tract as  modified  by  the  supplemental  contract.  In  the  origi- 
nal record  brought  to  this  court  it  did  not  appear  that  any 
disposition  had  been  made  of  the  demurrer  to  the  additional 
pleas,  or  that  any  issue  had  been  taken  upon  the  additional 
count  So  far  as  appeared,  however,  the  trial  was  entered 
upon  and  proceeded  to  verdict  without  any  objection  by  the 
defendant  that  the  demurrer  was  undisposed  of  or  the  count 
unanswered. 

Since  the  record  was  brought  to  this  court  the  plaintifiF, 

after  due  notice  to  the  attorneys  for  the  defendant,  has  applied 

to  tlie  court  below  for  the  entry  by  that  court,  nunc  pro  tunc^ 

of  certain  orders  which   it  is   claimed  were  omitted  by  an 

eiTor  of  the  clerk.     From  a  supplemental  record  now  filed  it 

appeal's  that,  in  response  to  said  application,  the  court  below, 

on  examining  the  records  in  the  cause,  found  that  said  orders 

were  made  by  the  court,  but  by  an  omission  of  the  clerk  were 

not  entered  upon  the  record,  and  the  same  were  ordered  to 

be  entered  nunc  pro  tunCy  as  of  the  dates  at  which  they  were 

made.     From  said  orders  it  now  appears  that  the  demurrer  to 

the  additional  pleas  was  sustained  on  the  same  day  on  which  it 

was  filed,  which  was  prior  to  the  trial,  and  tliat  after  filing  of 

the  additional  count  and  while  the  trial  was  progressing,  leave 

was  gmnted  to  the  defendant,  on  his  motion,  to  have  his  pleas 
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filed  to  the  original  declaration  stand  as  his  pleas  to  the  addi- 
tional count. 

We  are  of  the  opinion  that,  even  in  the  absence  of  tlie 
supplemental  record,  there  was  no  error  of  which  the  defend- 
ant can  complain.  Being  present  at  and  joming  in  the  trial 
without  objection,  while  the  demurrer  was  undisposed  of  and 
the  additional  count  unanswered  was,  as  we  are  inclined 
to  think,  a  waiver  by  him  of  such  irregularity.  Strohm  v. 
Hayes,  70  111.  41,  and  auihorities  cited.  But,  if  this  were 
otherwise,  the  supplemental  record  shows  that  the  demurrer 
was  properly  disposed  of  and  proper  issues  formed  upon  the 
additional  count. 

There  can  be  no  doubt  that  courts  of  record  have  power* 
after  the  term  at  which  judgment  is  rendered,  upon  due  notice 
to  all  persons  interested,  to  amend  their  records  so  as  to  cor- 
rect the  errors  and  mistakes  of  their  officers  and  make  the 
record  conform  to  the  facts.  Coughran  v.  Gutchens,  18  111. 
390:  Dunham  v.  South  Park  Commissioners,  87  111.  185.  The 
court  found  that  the  ordci*s  in  question  had  been  made,  but  had 
been  omitted  from  the  record  by  the  mistake  of  the  clerk.  It 
will  be  presumed,  as  the  contrary  is  not  shown,  that  the  court 
was  in  possession  of  sufficient  memoranda  or  other  legal  evi- 
dence as  to  what  the  actual  proceedings  in  court  were,  to  wun-ant 
such  finding.  It  was  proper  then  that  an  order  should  be 
entered  making  the  record  speak  the  truth,  and  causing  it  to 
conform  to  the  proceedings  of  the  court  as  they  actually  took 
place. 

There  being  no  error  in  the  record  the  judgment  will  be 
affirmed. 

Judgment  affifmed. 


Fjkst  District — October  Term,  1886.      373 

Phoenix  Grain  and  Stock  Exchange  ▼.  Gleason. 


Phcenix  Grain  and  Stock  Exchange 

V. 

William  H.  Gleason. 

Jurisdiction — Cases  Belating  to  the  Revenue — See*  88,  Practice  Act — 
Bill/or  Injunction. 

1.  This  court  has  no  jurisdiction  of  an  appeal  from  a  decree  upon  a  bill 
to  restrain  the  collection  of  taxes. 

2.  A  proceeding  to  restrain  the  collection  of  taxes  is  within  Sec.  88, 
Practice  Act^  as  amended  June  3, 1879. 

[Opinion  filed  January  26,  1887.] 

Appeal  from  the  Superior   Court  of  Cook  County;  the 
Hon.  Henby  M.  Shepabd,  Judge,  presiding. 

Messrs.  Bisbeb,  Ahbeks  &  Degkeb,  for  appellant. 


» 

47  mi 

22  S73 
81  405 
81    435 

Si2  ^ 
86    523 

Messrs.  Campbell,  Hamilton  &  Custeb,  for  appellee. 

Bati:et,  J.  This  was  a  bill  in  chancery  brought  by  the 
Phoenix  Grain  and  Stock  Exchange  against  William  H.  Glea- 
Bon,  Town  Collector  of  the  Town  of  South  Chicago,  to  restrain 
said  collector  from  levying  his  tax  warrant,  issued  to  him 
for  the  collection  of  the  taxes  of  1885,  upon  the  property  of 
the  complainant,  and  from  taking  any  steps  for  the  collection 
of  said  taxes  from  the  complainant,  the  bill  alleging  that  the 
apsessment  of  the  complainant's  property  upon  which  said 
taxes  were  levied  and  extended,  was  irregular  and  fraudulent. 
A  preliminary  injunction  having  been  awarded,  the  defendant 
moved  on  bill,  answer  and  affidavits  for  a  dissolution  of  said 
injunction,  which  motion  was  sustained,  and  it  being  stipulated 
by  the  parties  that  the  decision  of  said  motion  might  be 
taken  as  the  final  hearing  of  the  cause,  a  decree  was  entered 
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dismissing  the  bill  for  want  of  equity,  at  the  complainant's 
costs.  From  this  decree  the  complainant  has  prayed  and  per- 
fected an  appeal  to  this  court. 

Section  88  of  the  act  in  regard  to  practice  in  courts  of 
record,  as  amended  June  3, 1879,  provides  that  appeals  from 
and  writs  of  error  to  Circuit  Courts,  the  Superior  Court  of 
Cook  County,  etc.,  "in  all  cases  relating  to  the  revenue,"  shall 
be  taken  directly  to  the  Supreme  Court.  It  can  not  be  doubted 
that  the  present  suit  is  a  case  relating  to  the  revenue  within  the 
meaning  of  said  statute,  and  that  this  court,  therefore,  has  no 
jurisdiction  of  the  appeal. 

In  Webster  v.  People,  98  111.  34:3,  it  is  held  that  the  word 
"  revenue,"  as  used  in  the  statute,  embraces  all  taxes  and  asscst- 
ments  imposed  by  public  authority,  and  that  appeals  from 
judgments  of  the  County  Court  for  the  sale  of  lands  for  taxes 
are  to  be  taken  directly  to  the  Supreme  Court.  In  Potwin  v. 
Johnson,  106  111.  532,  it  was  held  that  special  assessments 
levied  by  the  City  of  Chicago  were  embraced  within  the  mean- 
ing of  the  term  "  revenue  "  as  used  in  said  statute,  and  that 
this  court  had  no  jurisdiction  of  appeals  from  judgments  of 
the  County  Court  for  the  sale  of  lands  for  such  assessments. 

In  People  v.  Springer,  106  111.  542,  the  same  rule  was 
applied  to  a  judgment  for  an  unpaid  installment  of  South 
Park  assessments,  and  in  Herhold  v.  City  of  Chicago,  106  111. 
547,  to  an  order  of  the  Superior  Court,  conferring  an  assess- 
ment of  benefits  to  adjacent  property  from  the  opening  of  a 
street.  To  same  effect  see  Schlierbadi  v.  City  of  Pana,  13 
111.  App.  382. 

The  foregoing  cases  differ  from  the  one  under  consideration 
in  this:  those  were  proceedings  for  the  collection  of  the  rev- 
enue while  this  is  a  suit  to  restrain  its  collection.  But  they 
equally  relate  to  the  revenue,  and  if  there  are  errors  in  the 
record  in  this  case  the  exclusive  jurisdiction  of  correcting 
such  errors  is  given  by  the  statute  to  the  Supreme  Court. 

The  appeal  will  be  dismissed  at  the  costs  of  the  appellant. 

Appeal  dvsmi^ed. 


First  District — October  Term,   1886.     375 


Davis  V.  Evans. 


Rachel  Davis 

V. 

Sarah  Evans. 

Praefiee^Verdiet  Based  on  Conflicting  Evidence,  Sustained— Set-off— 
Bunning  Account. 

Where  the  evidence  is  conflicting^,  and  it  does  not  appear  that  the  jnry 
were  misled  or  actuated  by  passion  or  prejudice,  this  court  will  not  in- 
terfere with  the  verdict. 

[Opinion  filed  January  26,  1887.] 

r 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  EoLLiN  S.  Williamson,  Judge,  presiding. 

Mr.  John  Olnby,  for  appellant. 

Mr.  Lincoln  BBooKie,  for  appellee. 

Per  Curiam.  This  was  assumpsit  brought  by  Sarah  Evans 
against  Rachel  Davis  upon  a  promissory  note  for  $300,  and 
certain  indebtedness  upon  an  open  account.  The  defendant 
pleaded  non-assumpsit  and  set-off,  said  set-off  consisting  of 
certain  indebtedness  upon  an  open  account  against  the  plaint- 
iff. At  the  trial  the  jury  found  the  issues  for  the  plaintiff 
and  assessed  her  damages  at  $343.50.  From  this  amount  she 
remitted  $42.85,  and  the  court  thereupon  gave  judgment  in 
her  favor  for  $300.65  and  costs. 

The  counsel  for  the  appellant  raises  no  question  of  law,  the 
only  proposition  urged  being  that  the  amount  of  the  judg- 
ment is  larger  than  is  warranted  by  the  preponderance  of  the 
evidence.  As  to  the  note  and  the  amount  due  thereon  there 
is  no  dispute.  The  controversy,  however,  involves  a  mutual 
account  between  the  parties  running  through  several  years, 
and  as  to  a  considerable  portion  of  which  the  evidence  is  con- 
flicting. If  the  jury  believed  the  evidence  introduced  by  the 
plaintiff — and  we  see  no  reason  why  they  were  not  warranted 
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in  so  doing — they  were,  we  think,  justified  in  giving  the 
plaintiflE  the  damages  for  which  the  judgment  was  rendered. 
We  find  nothing  in  the  case  taking  it  out  of  the  usual  rule 
that  where  the  evidence  is  conflicting  and  there  is  nothing  to 
show  that  the  jury  have  been  misled  or  actuated  by  passion  or 
prejudice,  the  verdict  should  be  held  to  be  conclusive  as  to  all 
controverted  facts.  We  are  of  the  opinion  that  the  defend- 
"ant  has  had  a  fair  trial,  and  with  the  result  she  must  be  con- 
tent.    The  judgment  will  be  aflirmed. 

Judgment  affirmed. 


E.  W.  Blatchford  and  Wm.  H.  Bradley,  Trustees, 

ETC. 

•v. 
The  Chicago  Dredging  &  Dock  Company  et  al. 

The  Chicago  Dock  <fe  Canal  Company 

V. 

Same. 
Marianna  a.  Ogden  et  al.,  Trustees,  etc., 

V. 

Same. 

Injunctions— What  Necessary  to  Appear  Before  Court  of  EquHy  Will 
Grant--Riparian  Rights— Bills  to  Restrain  Defendants  from  Excavating 
Sand  in  Lake  Michigan  in  Front  of  Complainants'  Lands— Ecidence. 

1.  Substantial  and  positive  injury  must  always  be  made  to  appear  to  the 
satisfaction  of  a  court  of  equity  before  it  will  grant  an  injunction,  and  where 
the  acts  sought  to  be  enjoined  are  being  done  under  such  circnmstancea  that, 
If  not  injurious  m  tendency  the  complainant  has  no  right  to  complain,  satis- 
tactory  proof  must  \)e  made  that  said  acts  have  a  natural  or  necessary  tend- 
ency to  produce  the  injury.  When  the  injury  claimed  to  result  from  the 
act  appears  to  be  uncertain,  contingent,  theoretical  or  possiWe  only,  equity 
wiU  not  interfere  by  injunction.  J'  -h     j 
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2.  Upon  bills  filed  by  owners  of  property  fronting  on  Lake  Michigan  for 
an  injunction  to  restrain  the  defendants  from  excavating  or  removing  sand 
or  other  material  from  the  bed  of  the  lake  in  front  of  said  property,  or  so 
contiguous  thereto  as  to  interfere  with  the  formation  or  accretion  resulting 
from  the  operation  of  natural  causes,  it  is  held:  That  the  evidence  does  not 
show  that  the  acts  of  defendants  had  a  tendency  either  to  prevent  accretions 
upon  complainants*  lands,  or  to  cause  their  shore  to  be  washed  away  by  the 
action  of  the  waves;  and  that,  in  the  absence  of  evidence  showing  a  present 
injury  or  impending  future  injury  from  the  continuance  of  the  defendants' 
operations,  an  injunction  wss  properly  denied  by  the  court  below. 

[Opinion  filed  January  26,  1887.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
MuBBAT  F.  TuLBY,  Judge,  presiding. 

Statement  Per  Curiam.  By  stipulation  of  the  parties  the 
above  entitled  eases  were  heard  and  decided  together  and  the 
record  made  in  the  first  entitled  case  is  to  be  regarded  as  the 
record  in  all,  as  they  relate  to  the  same  subject-matter. 

Bills  were  filed  by  appellants  in  the  court  below  alleging 
that  appellants  are  the  owners  of  certain  parcels  of  land  front- 
ing on  Lake  Michigan;  that  the  frontage  represented  by  all 
the  appellants  extends  from  the  Ogden  Slip  to  the  middle  of 
the  block  lying  between  Huron  and  Superior  streets;  that  the 
premises  have  been  held  and  claimed  by  appellants  for  over 
twenty  years;  that  they  are  riparian  proprietors  and  are  en- 
titled to  all  the  rights  and  advantages  thereunto  appertaining 
under  the  law,  and  amongst  others,  to  such  accretions  as  may 
be  formed  upon  said  land  by  the  continuous  and  uninterrupted 
action  of  natural  causes  in  their  influence  upon  the  water 
and  bed  of  the  lake;  that  during  appellants'  ownership  large 
and  valuable  accretions  have  formed  thereon,  and  but  for  the 
interference  of  natural  causes  would  continue  to  form  thereon 
and  make  valuable  additions  thereto;  that  the  bed  of  the  lake 
in  front  of  appellants'  property  is  composed  of  sand  which  is 
by  storms  from  the  north  and  east  disturbed  and  projected 
npon  said  property,  forming  additions  to  the  same,  valuable 
in  themselves,  and  also  as  a  protection  to  the  property  already 
acquired;  that  they  are  entitled  to  have  continued  the  condition 
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of  natural  causes  operating  upon  their  proi)ei'tj;  and  that  no 
party  has  or  can  have  a  right  to  obstruct  or  interfere  with  said 
o|>eration  of  natural  causes;  that  the  bed  of  the  lake  opposite 
to  appellants'  property  slopes  gradually   and  regularly  east- 
ward from  the  shore  line  to  a  depth  of  water  not  exceeding 
ten  or  fifteen  feet  at  a  half-mile's  distance  from  said  shore  line, 
and  that  this  natural  and  undisturbed  condition  affords  a  pro- 
tection against  the  eroding  effects  of  storms;  that  appellant^ 
are  entitled  especially  against  unauthorized  encroachments 
and  wrongful  acts  of  other  persons,  to  all  such  accretions  as 
have  already  formed  upon  their  land,  as  well  as  to  such  accre- 
tions as  may  hereafter  form  from  the  undistm*bed  opera- 
ation  of  natural  causes  thereon;   that  appellees  are  and  for 
several  months  past  have  been  engaged  with  dredges,  scows 
and  other  appliances  in  excavating  and  taking  away  from  the 
bed  of  Lake  Michigan  in  front  and  contiguous  to  ap})ellants' 
land,  the  sand,  earth,  gravel   and  other  material  forming  the 
bed  of  said  lake,  and  have  excavated  in  the  bed  of  said  lake 
contiguous  to  appellants'  said  premises,  trenches  some  fourteen 
feet  deep  and  twenty-five  feet  wide  and  between  from  300  to 
1,000  feet  from  the  shore  line  of  said  land,  and  in  so  doing 
have  taken  away  200,000  cubic  yards  of  sand,  and  still  con- 
tinue to  remove  sand,  etc.,  and  to  sell  the  same  for  their  own 
profit  without  license  from  any  competent  authority,  and 
against  appellants'  protests  and  in  violation  of  their  riparian 
rights;  that  said  excavations  have  interfered  with  the  forma- 
tion of  accretions  which  would  otherwise  have  formed  upon 
appellants'  said  land,  and  that  they  also  seriously  endanger  the 
permanency  of  said  land;  that  appellants  have  been  greatly 
damaged  by  the  said  acts  of  appellees,  and  that  a  continuance 
of  said  acts  will  result  in   irreparable  loss  to  appellants  and 
that  appellants  have  no  adequate  remedy  at  law.     The  bill 
prays  for  an  injunction  restraining  the  defendants  from  excavat- 
ing or  removing  sand  or  other  material  from  the  bed  of  Lake 
Michigan  in  front  of  appellants'  land  or  so  contiguous  thereto 
as  to  impede  or  interfere  with  the  formation  or  accretion  result* 
ing  from  the  operation  of  natural  causes. 
The  answers  deny  that  appellants  have  any  rights  peculiar 


First  District — October  Term,  1886.      379 

Blatc'  ford  v.  Chicago  Dredging  &  Dock  Co 

to  themselves  by  reason  of  their  ownership  of  land  abutting 
thereon,  over  the  bed  or  waters  of  Lake  Michigan,  and  claim 
that  the  bed  of  said  lake  up  to  the  shore  line  is  common  prop- 
erty ;  deny  that  the  taking  of  sand  by  defendants  has  in  any 
way  injured  or  occasioned  loss  to  appellants,  and  claim  that 
whenever  sand  has  been  taken  by  defendants  the  accretions 
forming  on  appellants'  property  have  been  much  more  rapid 
than  when  sand  was  not  taken ;  deny  that  appellants  have  any 
right  to  or  interest  in  the  material  composing  the  bed  of  the 
lake  which  may  tend,  under  the  influences  of  the  waters  of 
the  lake,  to  form  accretions  to  their  property,  and  insist  that 
EO  long  as  the  lateral  support  of  appellants'  land  is  not  inter- 
fered with  they  have  no  cause  of  action  against  persons  re- 
moving sand  from  the  lake  bed  adjacent  thereto  ;  claim  that 
excavation  and  removal  of  sand,  etc.,  from  the  bed  of  Lake 
Michigan  is  a  public  right,  a  benefit  to  the  City  of  Chicago 
and  to  navigation,  and  deny  that  defendants'  operations  in  the 
removal  of  sand  have  had,  or  can  have  or  will  have,  any  effect 
upon  the  shore  line  either  by  lessening  the  accretions  thereto 
or  by  exposing  the  land  to  the  action  of  the  elements,  or  by 
removing  the  lateral  support  of  the  shore. 

On  hearing  on  bill,  answer  and  proofs,  the  Circuit  Court 
denied  the  injunction  prayed  for  and  dismissed  the  bill  for 
want  of  equity,  and  the  case  is  brought  to  this 'court  by  ap- 
peal. 

Messrs.  Jokn  N.  Jewett  &  Jisvtett  Brothers,  for  appel- 
lants. 

The  court  has  power,  under  the  circumstances  here  shown, 
to  exert  the  equitable  remedy  of  injunction.  "  The  incom- 
pleteness and  inadequacy  of  the  legal  remedy  is  the  criterion 
which,  under  the  settled  doctrine,  determines  the  right  to  the 
equitable  remedy  of  injunction."  Pomeroy's  Equity  Juris- 
prudence, Sec.  1338,  also  Sees.  1347,  1351 ;  2  Story's  Equity 
Jurisprudence,  Sees.  918, 926,  928  ;  Carlisle  v.  Cooper,  21  N. 
J.  Eq.  579 ;  Frink  v.  Lawrence,  20  Conn.  120;  Belknap  v. 
Trimble,  8  Paige,  600  ;  Hicks  v.  Silliman,  93  111.  255,  264 ; 
Henderson  v.  N.  Y.  C.  R.  E.  Co.,  78  N.  Y.  430. 
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Even  if  appellee's  acts  have  not  been  the  sole  caase  of  the 
damage  suffered  by  appellants,  still,  if  they  have  partially 
caused  said  damage,  the  relief  prayed  for  should  have  been 
granted.  Vanderburgh  v.  Truax,  4  Den.  464 ;  Hooksett  v. 
Amoskeag,  44  N.  H.  105;  Dickinson  v.  Boyle,  17  Pick.  78; 
Eobinson  v.  Black  Diamond  Coal  Co.,  57  Cal.  412 ;  Hicks 
V.  Silliman,  93  Dl.  255. 

Appellees  have  no  rights  in  these  premiscB,  and  are  mere 
trespassers  or  wrong-doers.  This  is  a  material  question  and 
the  court  must  take  into  consideration  the  fact  that  appel- 
lees are  mere  trespassers,  and  can  not  leave  unsettled  tlieir 
claim  of  right  to  excavate  and  appropriate  sand  as  shown. 
Pollard  V.  Hagan,  3  How.  212. 

The  title  to  the  bed  of  Lake  Michigan  opposite  the  prop- 
erty in  question  is  in  the  State  of  Illinois.  Griffin  v.  Qibb,  1 
McAll.  212. 

The  defense  which  is  attempted  to  be  made  to  these  actions, 
namely,  that  the  title  to  the  bed  of  the  lake  is  in  the  State, 
whence  appellees,  as  against  these  appellants,  attempt  to  de- 
duce the  theory  that  the  sand  therein  belongs  to  any  one  who 
chooses  to  appropriate  it,  is  absurd.  SolHday  v.  Johnson,  38 
Pa.  St.  380 ;  Braxon  v.  Bressler,  64  III,  488;  Washington  Ice 
Co.  V.  Shortall,  101  111.  46 ;  Lorman  v.  Benson,  8  Mich.  18 ; 
Rice  V.  Ruddiman,  10  Mich.  125  :  Ryan  v.  Brown,  18  Mich. 
196.  See,  also,  Houck  v.  Yates,  82  111.  179  ;  Ensminger  v. 
People,  47  111.  384;  City  of   Chicago  v.  Laflin,49  111.  172. 

Appellants  are  entitled  to  the  natural  flow  of  the  water 
upon  their  land,  or  in  other  words,  upon  the  facts  shown  in 
the  testimony,  they  are  entitled  to  the  flow  of  the  water 
against  their  land,  tM^  currere  solehat;  and  if  the  natural  con- 
dition of  the  bed  of  the  lake  opposite  their  land  affords  a 
protection  to  their  land,  they  have  the  right  to  its  continued 
natural  condition. 

A  riparian  propinetor  is  entitled  to  be  secured  in  the  enjoy- 
ment of  the  use  of  the  stream  as  he  has  heretofore  had  it, 
without  any  sensible  and  material  alteration  so  as  to  occasion 
an  actual  injury.  Shreve  v.  Voorhees,  8  N.  J.  Eq.  36; 
Hulme  V.  Shreve,  4  K  J.  Eq.  125;  Brakeley  v.  Sharp,  10  N. 
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J.  Eq.  208-9;  Farrell  v.  Kicliards,  30  N.  J.  Eq.  515;  Hicks  v. 
Silliman,  93  HI.  255;  St.  Helena  Water  Co.  v.  Forbes,  62 
Cal.  184. 

The  ripai'ian  right  of  accretion  is  a  continuing  right,  and 
the  riparian  proprietor  has  a  vested  right  in  future  accretions, 
wliether  they  ai*e  the  result  of  natural  or  artificial  causes;  in 
other  words,  a  right  of  accretion.  2  Blackstone,  261;  County 
of  St.  Clair  v.  Lovingston,  23  Wall.  46,  68;  Lovingston  v. 
County  of  St  Clair,  64  HI.  56. 

Messrs.  J.  W.  Showaltee  and  William  Law,  Jr.,  for  appel-# 
lees. 

Per  Curiam.  We  have  examined  the  evidence  in  the 
record  on  file  in  the  above  entitled  cases,  and  aft.er  a  most 
careful  consideration  of  it  we  are  unable  to  conclude  that  ap- 
pellants have  established  that  the  acts  of  appellees  in  dredging 
and  removing  sand  from  the  bed  of  the  lake  opposite  the 
property  of  appellants,  has  injured  said  property  by  causing 
increased  erosions  of  the  shore,  nor  do  we  tliink  that  it  is 
established  by  the  evidence  that  such  dredging  and  removal  of 
sand  has  prevented  accretions  from  forming  on  the  shore  line 
of  appellants'  property.  We  do  not  find  it  proven  that  the 
acts  done  by  the  defendants  had  a  tendency  to  either  prevent 
accretions  upon  appellants'  land,  or  to  cause  their  shore  to  be 
washed  away  by  the  action  of  the  waves.  We,  therefore,  find 
it  unnecessary  to  enter  upon  a  discussion  or  determination  of 
the  questions  at  law  as  to  the  rights  of  the  appellants  and 
appellees  in  the  premises,  which  have  been  so  elaborately 
discussed  by  counsel.  Substantial  and  positive  injury  mast 
t^lways  be  made  to  appear  to  the  satisfaction  of  a  court  of 
equity  before  it  will  grant  an  injunction,  and  where  the 
acts  sought  to  be  enjoined  are  being  done  under  such 
circumstances  that  if  not  injurious  in  tendency  a  party 
has  no  right  to  complain,  satisfactory  proof  must  be  made  that 
the  acts  have  a  natural  or  necessary  tendency  to  produce  the 
injury.  A  failure  to  show  injury  actually  threatened  or  cer- 
tainly impending,  is  as  fatal  to  the  right  to  an  injunction  as  the 


382  Appellate  Courts  of  Illinois. 

Waite  V.  KaJurisky. 

failure  to  establish  a  clear  legal  right.  When  the  injury  to 
result  from  the  act  is  shown  bv  the  evidence  to  be  uncertain, 
contingent,  theoretical  or  possible  only,  equity  will  not  inter- 
fere by  injunction. 

The  evidence,  in  our  opinion,  failing  to  show  injury  in  the 
past,  or  impending  future  injury  from  the  continuance  of  the 
operations  of  appellees,  the  decree  of  the  Cii-cuit  Court  must 
be  affirmed. 

Decree  affhrmcd. 


Frederick  Q.  Waite 

V. 

Abraham  Kaluriskt. 

Accommodation  Paper — Want  of  Consideration — Erroneous  Instruc- 
tion. 

1.  The  maker  of  an  accommodation  note,  delivered  to  the  payee  to  be 
discounted  for  hift  benefit,  can  not  set  up  want  of  consideration  as  a  defense 
against  a  holder  for  value. 

2.  A  judgment,  based  upon  a  verdict  which  from  anything  that  appears 
may  have  been  reached  by  the  jury  because  of  an  erroneous  instruction,  will 
be  reversed. 

[Opinion  filed  February  2,  1887.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoBiN  C.  Collins,  Judge,  presiding. 

Statement  by  Moran,  J.  This  was  an  action  by  appellant 
to  recover  against  appellee  upon  a  note  made  by  appellee  to 
the  order  of  Qraflf,  Aurahamson  &  Co.  The  n  .te  was 
indorsed  by  Graflf,  Abrahamson  &  Co.  and  by  Kiaus  &  Mayer. 
It  was  shown  by  the  evidence  that  the  note  was  sned  in  the 
name  of  appellant,  who  was  a  clerk  in  the  law  office  of  Kraus 
&  Mayer,  but  that  the  note  in  fact  belonged  to  one  Mo^es 
Harris,  and  was  put  in  suit  by  his  attorneys,  Kraus  &  Mayer, 
and  was  to  be  collected  for  his  benellt. 
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The  defense  was  that  the  defendant  gave  the  note  to  Graff, 
Abrahamson  tfe  Co.,  as  an  accommodation  note  to  be  discounted 
by  them  at  the  First  National  Bank;  that  Harris  was  present 
and  induced  appellee  to  give  the  note,  he  agreeing  to  pro- 
tect it  and  pay  it  at  maturity.  Harris  claimed  that  he  paid 
full  value  for  the  note.  The  verdict  and  judgment  were  for 
appellee,  and  the  record  is  brought  to  this  court  by  appeal. 

Messrs.  Frakk  J.  Smith  and  Frank  A.  Helmeb,  for  ap- 
pellant 

Mr.  George  H.  Kettellb,  for  appellee. 

MoRAN,  J.  On  the  trial  the  court  gave  to  the  jury  the  fol- 
lowing, among  other  instructions : 

"  If  the  jury  believes  from  the  evidence  in  this  case,  that  the 
plaintiff  was  not  the  legal  owner  and  holder  of  the  note  sued 
upon,  and  that  Moses  Harris  is  the  legal  owner  and  holder  of 
the  same  and  had  said  note  sued  upon  in  the  name  of  said 
plaintiff,  and  that  Graff,  Abrahamson  &  Co.,  the  payees  of  said 
note,  obtained  said  note  of  the  defendant  as  an  accommodation 
note  and  without  consideration,  and  that  said  note  was  assigned 
to  said  Moses  Harris  by  said  Graff,  Abrahamson  &  Co.  with 
notice  and  knowledge  at  the  time  of  such  assignment,  on  the 
part  of  said  Moses  Harris,  of  the  fact  that  said  note  was  exe- 
cuted and  delivered  to  said  Graff,  Abrahamson  &  Co.  without 
consideration,  then  said  Moses  HaiTis  took  said  note  subject  to 
tiie  same  defense  as  the  defendant  could  make  against  the 
original  payees,  Graff,  Abrahamson  &  Co.,  and  the  plaintiff 
can  not  recover  in  this  case,  and  the  jury  should  find  for  the 
defendant." 

One  who  makes  an  accommodation  note  and  delivers  it  to  the 
payee  to  have  it  discounted  for  the  payee's  benelit,  can  not 
defend  against  a  holder  for  value,  on  the  ground  that  no  con- 
sideration passed  between  the  maker  and  the  payee  of  the 
note.  The  liability  of  the  maker  of  an  accommodation  prom- 
issory note  is  the  same  as  that  of  an  accommodation  acceptor 
of  a  bill  of  exchange. 

If  the  holder  of  an  accommodation  note,  who  receives  it  from 


384  Appellate  Courts  of  Illinois. 

Waite  V.  Kaluriaky. 

the  payee  for  value,  could  be  defeated  in  a  Buit  against  the 
maker  on  the  ground  that  he  knew  when  he  took  it  that  it  was 
accommodation  paper,  the  use  and  purpose  of  such  paper  as 
undei-stood  and  acted  upon  in  the  commercial  world,  would 
be  wholly  desti'oyed. 

"  The  very  purpose  of  making  accommodation  paper  is,  that 
the  party  favored  may  dispose  of  it,  and  unless  restricted  he 
may  transfer  it  either  before  or  after  maturity,  and  the  maker 
will  be  equally  bound.  The  only  safe  rule  is,  that  where  a 
bill  or  note  is  given  with  no  restriction  as  to  the  mode  or  time 
of  using  it  by  the  party  accommodated,  and  the  same  has  been 
transferred  in  good  faith  in  the  usual  course  of  business,  the 
holder,  if  he  paid  a  valuable  consideration  for  it,  will  be  en- 
titled to  recover  the  full  amount,  although  he  may  have  had 
full  knowledge  it  was  accommodation  paper."  Miller  v. 
Larned,  103  111.  562. 

It  was  established  by  the  evidence  that  the  note  was  ac- 
commodation paper,  and  there  was  evidence  strongly  tending  to 
show  that  Harris  knew  that  it  was  such,  but  there  was  also 
evidence  tending  to  show  that  he  took  it  from  the  payees  for 
value,  discounting  it  with  other  paper.  Appellant  was  en- 
titled to  have  the  law  given  to  the  jury  correctly  on  the 
hypothesis  supposed  in  the  instruction.  If,  as  appellee  con- 
tends, Harris  induced  the  giving  of  the  note  and  agreed  to 
protect  it,  he  could  have  had  the  jury  correctly  instructed  on 
that  theory.  Undoubtedly,  if  such  was  the  fact,  appellant 
would  not  be  entitled  to  recover.  But  a  verdict,  which  for 
anything  we  can  see.  may  have  been  reached  by  the  jury  on 
the  theory  of  fact  supposed  in  an  instruction  where  the  law  is 
erroneously  given,  can  not  stand.  For  the  eri'or  in  giving  the 
instruction  above  set  out,  the  judgment  must  be  reversed  and 
the  case  remanded. 

Heversed  and  remanded. 
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William  H.  Horn 

V. 

O,  T.  Booth  et  al.,  for  use,  etc. 

Garnishment — Assignment  qf  Indebtedness — Rights  qf  Assignee^  Pro- 
tected— Evidence — Date  of  Instrument  as  Prima  Facie  Evidence, 

1.  In  garnishee  proceedings  courts  of  law  will  notice  and  protect  the  in- 
terests of  equitable  owners  of  choses  in  action. 

2.  Where  the  indebtedness  sought  to  be  reached  by  garnishee  process  has 
beea  assigned  in  good  faith  for  a  valuable  consideration  prior  to  the  service 
thereof,  the  rights  of  the  assignee  will  be  protected. 

3.  In  the  case  presented  in  the  absence  of  evidence  to  impeach  the  con- 
sideration of  good  faith  of  the  transaction,  the  assignment  is  held  to  be  a 
valid  transfer  of  the  indebtedness  sufficient  to  vest  an  equitable  title  thereto 
in  the  assignees.  It  is  also  held:  That  the  evidence  shows  the  assignment 
to  have  been  prior  in  time  to  the  service  of  the  attachment  writs;  that  the 
declarations  of  the  assignors  concerning  the  assignment  are  competent  evi- 
dence against  the  attaching  creditors ;  and  that  the  burden  of  showing  that 
the  assignment  was  subsequent  to  the  service  of  the  attachment  writs,  was 
on  the  attachment  creditors. 

4.  The  date  of  an  instrument  is  only  prima  facie  evidence  of  the  time  of 
its  execution. 

[Opinion  filed  February  2,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Mr.  Wm-  T.  Blair,  for  appellant 

Mr.  Henby  Magee,  for  appellees. 

Bailey,  J.  On  the  12th  day  of  October,  1885,  two  attacrh- 
ment  suits  were  brought  in  the  Superior  Court  against  O.  T. 
Booth  and  another,  composing  the  firm  of  O.  T.  Booth  &  Co., 
non-resident  debtors,  one  by  Jacob  Johnson  and  the  other  by 
Sievert  T.  Qunderson  and  another,  and  in  both  suits  William  II. 
Horn  was  summoned  as  garnishee.  Judgments  having  been 
recovered  in  both  suits  against  the  principal  debtors,  viz. ,  in  tha 
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Johnson  case  for  $455  and  costs,  and  in  the  Gundereon  ease  for 
?205  and  costs;  and  the  garnishee  having  answered,  the  attach- 
ment creditors  traversed  his  answer  in  the  mode  prescribed 
by  the  statute,  and  both  suits  coming  on  to  be  heard  together 
on  the  issues  thus  formed,  before  the  court  without  a  jury, 
the  court  found  said  issues  in  favor  of  said  creditors,  and 
found  that  at  the  time  of  the  service  of  the  writ  of  garnish- 
ment said  garnishee  was  indebted  to  Booth  &  Co.  in  the  sum 
of  $483,  and  judgment  for  that  sum  was  thereupon  rendered 
against  said  garnishee  in  favor  of  said  Booth  &  Co.  for  the 
nse  of  said  creditors,  and  said  money  was  ordered  to  be  dis- 
tributed to  said  creditors  in  proportion  to  the  amount  of  their 
respective  judgments.  From  this  judgment  the  garnishee  has 
appealed  to  this  court 

Tlie  indebtedness,  upon  which  said  judgment  against  tlie 
garnishee  was  rendered,  was  for  a  cargo  of  wood  shipped  by 
Booth  &  Co.,  from  Charlevoix,  Michigan,  to  the  garnishee  at 
Chicago,  a  short  time  prior  to  the  commencement  of  the 
attachment  suits.  The  question  is  whether  said  indebtedness 
had  been  assigned  by  Booth  &*Co.,  to  the  firm  of  Curtis, 
Watchel  &  Co.,  of  Petosky,  Michigan,  prior  to  the  service 
of  the  attachment  writ  on  the  garnishee. 

The  answer  of  the  garnishee,  which  was  the  same  in  both 
cases,  denied  the  possession  by  the  garnishee  of  any  lands, 
tenements,  goods,  chattels,  moneys,  rights,  credits,  property 
or  effects  belonging  to  said  Booth  &  Co.,  and  also  denied  that 
the  garnishee,  at  the  date  of  the  service  of  the  writ,  was 
indebted  to  said  Booth  &  Co.  in  any  sum.  A  negative  answer 
was  given  to  all  the  interrogatories  except  the  following : 

"  Did  you  not  receive  and  sell  for  O.  T.  Booth  &  Co.  a 
cargo  of  wood,  and  how  much  did  you  receive  for  the  same, 
and  what  was  the  balance  in  your  hands  due  O.  T.  Booth  & 
Co.?  "  To  this  interrogative  the  following  answer  was  given: 
''  That  on  October  11,  1885,  he  received  notice  from  O.  T. 
Booth  &  Co.  that  they  had  sliipped  to  him  a  cargo  of  wood, 
161  cords,  4  ft.,  at  $3  per  cord,  amounting  to  $483,  on  the 
schooner  Cuyahoga,  for  which  her  captain  had  refused  to  pay; 
that  they  had  transferred  their  interest  in  the  cargo  to  other 
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parties  who  would  draw  for  the  same,  to  which  he  answered 
that  he  would  pay  the  drafts,  and  on  the  following  day  a 
bill  of  said  wood,  assigned  to  Curtis,  Watchel  &  Co.,  of  Petosky, 
Michigan,  and  a  draft  for  $483  was  sent  by  said  Curtis, 
Watchel  &  Co.  to  said  W.  H.  Horn  for  payment,  but  which 
he  refused  to  pay,  having  been  served  with  the  writ  in  this 
case  before  the  draft  was  presented,  but  after  he  had  agreed 
as  aforesaid  to  pay  the  same." 

The  evidence  shows  that  a  few  days  prior  to  the  service 
of  the  attachment  writ,  Johnson,  the  plaintiff  in  one  of  the 
attachment  suits,  sent  the  schooner  Cuyahoga,  of  which  he 
was  the  owner,  to  the  port  on  Lake  Michigan  from  which 
Booth  &  Co.  were  shipping  wood,  for  a  cargo  of  wood  to 
be  delivered  to  him  under  contract  which  he  then  had  with 
Booth  &  Co.;  that  on  the  arrival  of  the  vessel  at  said  port. 
Booth  &  Co.  refused  to  deliver  said  wood,  which  fact  was 
communicated  to  Johnson  by  the  master  of  said  vessel  by  tel- 
egraph; that  after  the  vessel  had  endeavored  to  obtain  a 
cargo  elsewhere,  and  failed,  Johnson  called  on  Horn,  the  gar- 
nishee, in  Chicago,  and  asked  him  to  allow  the  vessel  to  be 
sent  to  Booth  &  Co.  for  a  cargo  of  wood  on  his  account. 
Horn  informed  Johnson  that  by  the  terms  of  his  contract  with 
Booth  &  Co.  the  wood  was  to  be  paid  for  on  delivery,  and 
that  in  order  to  obtain  the  cargo  on  his  account  it  would 
be  necessary  to  pay  for  it,  as  Booth  &  Co.  would  not  let  it  go 
on  any  other  terms.  Johnson  replied  that  his  captain  had  the 
money  and  he  would  instruct  him  to  pay  for  it.  On  this  arrange- 
ment Horn  consented  to  have  the  vessel  take  a  cargo  from 
Booth  &  Co.  for  him,  and  requested  Booth  &  Co.  by  tele- 
graj)h  to  load  the  Cuyahoga  on  his  account,  and  that  the 
captain  would  pay  him  for  it.  Upon  this  order  Booth  &  Co. 
delivered  to  said  captain  a  cargo  of  wood  which  was  placed  on 
board  the  vessel,  but  the  captain,  after  getting  the  cargo 
into  his  possession,  sailed  away  without  paying  for  it  On 
the  morning  of  October  12,  1885,  Horn  received  a  telegram 
from  Booth,  dated  October  11th,  as  follows: 
"  Cuyahoga  loaded  and  gone;  captain  refused  to  pay;  have 
•  transferred  our  interest  in  cargo  to  other  parties  who  will 
draw  for  same.    "Will  write.     Answer," 


oo 


88  Appellate  Courts  of  Illinois. 


Horn  V.  Booth  et  al. 


A  letter  of  the  same  date  written  by  Booth  &  Co.  to  Horn, 
and.  received  a  day  or  two  later,  repeated   substantially  the 
same  statements  contained  in  the  telegram,  and,  at  about  half 
past  10  o'clock  in  the  fcrenoon  of   October  J2th,  Horn    tele- 
graphed Booth  &  Co.,  as  follows :  "  Message  received.    Will 
pay  draft.     Wire  when  other  vessels  get  loaded."     After  this 
telegram  was  sent,  and  at  a  little  after  noon  of  the   same  day, 
the  attachment  writs  were  served  on  Horn.     A   day  or  two 
later  a  draft  for  $483,  the  price  of   the  cargo  of  wood,  dated 
October  12,  1885,  drawn  on  Horn  by  Curtis,  Watchel  &  Co., 
payable  to  their  own  order  and  by  them   duly  indorsed,  was 
presented   to  said  Horn   for    payment  by  a   messenger  of  a 
Chicago  bank,  said  draft  being  accompanied  by  an  assignment 
of  the  account  for  said  cargo  dated  October  12, 1885,  executed 
by  0.  T.  Booth  &  Co.  to  said  Curtis,  Watchel    &  Co.,  but  in 
consequence  of  the  previous  service  on  him  of  the  attachment 
writ  Horn  refused  to  honor  the  draft,  and  the  same  was  pro- 
tested. 

In  garnishee  proceedings  courts  of  law  will  notice  and  pro- 
tect the  interests   of   equitable   owners  of  choses  in  action. 
Hodson   V.  McConnell,  12    Bl.    170;    Carr    v.    Waugh,  28 
Bl.  418;  Dehner  v.  Helmbacher  F.  &  R    M.,  7   Bl.  App. 
47;    Sheldon    v.    Hinton,  6    III.    App.    216.     If,  then,  the 
indebtedness  sought  to  be  reached   in  this  case   by  process 
of   garnishment  was   assigned   by   Booth    &   Co.  to  Curtis, 
Watchel  &  Co.  in  good  faith  and  for  a  valuable  consideration 
prior  to  the  service  of   the  attachment  writ   on   Horn,  it  was 
not  subject  to  garnishment  at  the  suit  of  Booth  &  Co.'s  cred- 
itoi-s.     The  assignment  which  was  oflEered  in   evidence  recites 
a  consideration  and  was   properly  executed,  and   purports  to 
assign,  transfer  and  set  over  said   indebtedness  to  said  Curtis, 
Watchel  &  Co.     No  evidence  was   offered   impeaching  the 
consideration  or  good  faith  of  the  transaction.     It  must  then 
be  held,  under  the  rule  laid  down  in  Sheldon  v.  Hinton,  svpra^ 
and  the  authorities   there  cited,  to   be  a  valid  assignment  of 
said  indebtedness,  sufficient  to  vest  an  equitable  title  tliereto  in 
the  assignees. 

The  more  difficult  question  in  the  case   is,  whether,  under 


First  DrsTRicr— October  Term,  1886.      389 


Horn  V.  Booth  et  al. 


the  pleadings  and  evidence,  the  service  of  the  attachment 
writs  or  the  execution  of  the  assignment  should  be  deemed 
to  be  prior  in  point  of  time.  The  assignment  bears  date 
October  12th,  and  the  attachment  writs  were  served  that  day 
at  or  shortly  after  noon.  But  we  think  the  evidence  tends 
to  show  that  the  assignment  was  executed  first.  The  evidence 
on  that  point  consists  of  the  declarations  of  Booth  &  Co.  in 
their  telegram  and  letter  of  October  11th.  Those  declarations 
were  made  before  the  service  of  the  writs,  and  before  the 
attachment  creditors  had  acquired  any  lien.  Such  declara- 
tions are  evidence  against  Booth  &  Co.,  the  real  plaintiffs  in 
the  gai-nishee  suits,  and  they  are  also  competent  as  against  the 
attachment  creditors  who  are  seeking  to  enforce  a  subse- 
quently acquired  lien  on  Booth  &  Co.'s  interest  in  the  indebt>- 
edness  from  Horn. 

Booth  &Co.'s  declarations  in  both  their  telegi'am  and  letter 
were  to  the  effect  that  they  had  then  assigned  said  indebted- 
ness to  parties  who  would  draw  on  Horn  for  the  amount  due. 
The  assignees  were  not  named,  it  is  true,  but  said  declarations 
being  followed  by  a  draft  drawn  the  next  day  by  Curtis, 
TVatchel  &  Co.  with  Booth  &  Co.'s  assignment  of  the  claim 
attached,  leaves  no  doubt  as  to  the  identity,  of  the  assignees 
referred  to,  in  the  absence  of  evidence  of  any  attem|)ts  by 
Booth  &  Co.  to  transfer  the  claim  to   any  other  assignees* 

But  it  is  argued  that  the  assignment  to  Curtis,  Watchel  & 
Co.  being  dated  October  12th,  must  be  deemed  to  be  another 
and  different  assignment  from  the  one  referred  to  in  Booth  & 
Co.'s  telegram  and  letter.  Such  conclusion  does  not  neces- 
sarily  follow.  The  date  of  an  instrument  is  only  prima  J^acie 
evidence  of  the  time  of  its  execution,  and  it  may  be  shown  by 
evidence  aliunde  that  such  instrument  was  in  fact  executed 
and  delivered  on  another  day  either  before  or  after  the  day 
of  its  date.  It  being  assumed  that  Curtis,  Watchel  &  Co.  were 
tlie  assignees  referred  to  by  Booth  &  Co.  in  their  telegram 
and  letter,  as  we  think,  under  the  evidence,  it  must  be,  the 
declarations  of  Booth  &  Co.  tend  very  strongly  to  show  that 
the  assignment,  though  dated  October  12th,  was  in  fact  exe- 
cuted the  day  previous. 
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But  there  is  another  view  to  be  taken  of  the  case  which 
leads  to  the  same  conclusion.  The  answer  of  the  garnishee 
denies  all  indebtedness  to  Booth  &  Co.  The  answer  to  the 
specific  interrogatory  in  relation  to  the  cargo  of  wood,  though 
inartificially  drawn,  was  manifestly  intended  as  an  admission 
of  the  purchase  of  the  cargo  of  wood  from  Booth  &  Co., 
thereby  charging  himself  as  garnishee,  coupled  with  an  aver- 
ment of  an  assignment  of  the  account  by  Booth  &  Co.  prior 
to  the  service  of  the  writ,  thereby  discharging  himself.  If 
the  creditors  had  deemed  the  answer  insufficient,  they  might 
have  demurred  to  it,  and  thus  obtained  a  further  answer. 
Meadowcroft  v.  Agnew,  89  111.  469.  They  did  not  see  fit  to 
do  that,  but  by  taking  issue  admitted  its  insufficiency  to  dis- 
charge the  garnishee.  They  thereby  took  upon  tliemselves 
the  burden  of  disproving  the  facts  which  constituted  such  dis- 
charge. The  sworn  answer  of  a  garnishee  must  be  taken  as 
true  until  overcome  by  evidence.  Laschear  v.  White,  88  111. 
43;  I.  C.  R  R.  Co.  v.  Cobb,  48  HI.  402;  Truitt  v.  Griflin,  61 
111.  26.  The  burden  of  proof  being  on  the  creditors,  it  was  for 
them  to  show  that  the  assignment  was  subsequent  to  the  ser- 
vice of  the  attachment  writs.  No  such  proof  being  made,  it 
will  be  assumed,  as  against  them,  that  the  contrary  is  the  fact 

We  are  of  the  opinion,  then,  that  the  finding  of  the  court 
is  unsupported  by  the  evidence,  and  for  that  reason  the  judg- 
ment will  be  reversed  and  the  cause  remanded. 

tTudffment  reversed. 
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Julie  Ehrler 

V. 

Bartholomaeus  Braui«, 

Bill  to  Hive  Notes  and  Trust  Deed  Canceled  ae- Forgeries — Decree 
Jffirtned — Esioppe  L 

1.  This  court,  upon  a  review  of  the  evidence,  which  was  conflictingrt 
afHnnB  a  decree  of  the  court  below  ordering  certain  promissory  notes  and  a 
certain  deed  of  trust  to  be  brought  into  court  and  canceled  as  forgeries. 

2.  Even  if  the  complainant  recogniz  >d  or  admitted  the  genuineness  of 
the  notes  in  question,  such  admission  can  not  be  given  the  force  of  an 
estoppel  in  the  absence  of  evidence  that  the  defendant  was  injured  thereby. 

[Opinion  filed  February  2,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Henry  M.  Shepabd,  Judge,  presiding. 

Mr.  Arnold  Tripp,  for  appellant 
Mr.  Simeon  Straus,  for  appellee. 

Bailey,  J.  In  this  case,  Braun,  the  appellee,  filed  his  bill 
in  chancery  against  Julie  Ehrler,  the  appellant,  and  others,  for 
the  surrender  and  cancellation  of  two  promissory  notes  held 
by  the  appellant,  purporting  to  have  been  executed  by  the 
appellee,  on  the  ground  that  said  notes  were  forgeries.  The 
bill  alleges  that  on  the  16th  day  of  June,  1885,  the  appellee 
purchased  certain  real  estate  of  one  Iludolph  Becker,  and  to 
secure  $2,000  of  the  purchase  money,  executed  his  two  prom- 
issory notes  of  tliat  date  for  $1,000  each,  payable  in  one  and 
two  years  after  date,  to  the  order  of  said  Becker,  with  semi- 
annual interest,  at  the  office  of  one  Frederick  Freudenberg, 
and  also  a  deed  of  trust  on  said  real  estate  running  to  said 
Freudenberg,  as  trustee;  that  on  or  about  December  4,  1883, 
eaid  notes  were  sold  by  Becker  to  Freudenberg,  Becker  in- 
dorsing them  in  blank;  that  the  first  installment  of  interest 
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was  paid  when  due  by  the  appellee  to  Freudenberg,  aod  that 
at  the  maturity  of  the  Becond  installment,  the  appellee  again 
paid  to  Freudenberg  the  interest  and  also  the  entire  principal 
of  the  first  note,  and  received  from  him  a  surrender  of  that 
note;  that  on  December  16,  1884,  the  appellee  paid  to  Freu- 
denberg the  interest  and  $500  of  the  principal  of  tlie  remain- 
ing note,  which  payment  was  then  and  there  duly  indorsed  by 
Freudenberg  on  said  note;  that  on  June  17,  1885,  the  date  of 
filing  th'e  bill,  said  note  with  said  indorsement  thereon,  was 
held  and  owned  by  one  Frederick  Lipp,  said  Lipp  also  having 
in  his  hands  a  forged  duplicate  of  said  deed  of  trust;  that  the 
appellant  at  the  same  time  had  in  her  hands  the  genuine  deed 
of  trust,  and  forged  duplicates  of  both  the  notes;  that  said 
forgeries  had  been  perpetrated  by  Freudenberg  or  some  per- 
son unknown,  and  that  appellee  was  wholly  innocent  thereof; 
that  he  was  ready  and  willing  to  pay  said  Lipp  or  whoever 
should  be  found  entitled  thereto,  the  balance  remaining  un- 
paid on  the  second  note.  The  bill  makes  the  appellant  Lipp 
and  Freudenberg  parties  defendant,  and  prays  that  the  forged 
deed  of  trust  and  the  forged  notes  be  brought  into  court  aad 
ordered  canceled,  and  that  upon  payment  to  the  party  entitled 
thereto  of  the  balance  remaining  due  on  the  genuine  note, 
that  note  also  be  canceled  and  the  deed  of  ti'ust  released  of 
record. 

The  appellant  answered  denying  the  equity  of  the  bill,  and 
asserting  the  genuineness  of  the  notes  in  her  possession,  and 
filed  her  cross-bill  praying  for  a  foreclosure  of  the  deed  of 
trust.  The  cause  being  heard  on  pleadings  and  proofs,  a  decree 
was  rendered  dishiissing  the  cross-bill  for  want  of  equity,  and 
finding  that  the  two  notes  held  by  appellant,  and  the  deed 
of  trust  in  the  hands  of  Lipp  are  forgeries,  and  ordering  them 
to  be  brought  into  court  and  canceled,  and  also  decreeing  that, 
upon  payment  by  the  appellee  of  the  balance  remaining 
unpaid  on  the  note  held  by  Lipp,  that  note  also  be  canceled 
and  the  deed  of  trust  released  of  record. 

After  careful  examination  of  the  evidence  we  are  satisfied 
that  it  fully  wan-ants  the  finding  of  the  court  that  the  notes 
held  by  appellant,  and  the  deed  of  trust  in  the  possession  of 
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Lipp,  are  forgeries,  and  also  that  the  appellee  has  made  pay- 
ments on  the  genuine  notes  to  the  extent  and  in  the  manner 
alleged  in  the  bill. 

An  attempt  was  made  by  the  appellant  to  show  a  recogni- 
tion of  the  genuineness  of  the  notes  held  by  her  by  the  appel- 
lee some  time  after  she  had  purchased  them.  Her  agent  and 
attoniey,  in  whose  hands  she  had  placed  the  notes,  testifies 
that  at  the  date  of  maturity  of  the  lirst  note  the  appellee 
came  to  him  to  obtain  an  extension  of  that  note  for  one  year, 
representing  that  he  could  not  readily  raise  the  money  at  that 
time  to  pay  it,  and  that  an  extension  of  the  note  for  one  year 
was  then  agi-eed  upon  between  the  appellee  and  said  agent, 
and  evidenced  by  an  indorsement  on  the  note  signed  by  the 
appellee,  the  appellee  at  the  time  paying  $15  as  the  consid- 
eration of  the  extension.  These  facts  are  sworn  to  with  much 
positiveness  by  said  agent,  but  are  denied  with  equal  posi- 
tiveness  by  the  appellee,  who  testifies  that  he  did  not  visit 
said  agent  on  the  occasion  referred  to,  and  had  never  seen  or 
known  him  until  a  period  some  months  later;  that  he 
never  applied  to  said  agent  for  an  extension  of  said  note,  or 
knew  that  it  was  in  his  hands,  or  that  such  note  was  in  existence 
until  long  afterward,  and  that  his  signature  indorsed  on  the 
note  was  also  a  forgery. 

Tliere  is  but  little  in  the  evidence,  when  properly  considered, 
that  tends  in  any  material  or  satisfactory  manner  to  corrobo- 
rate either  of  these  witnesses  in  their  testimony  in  relation  to 
this  matter.  The  issue  thus  presented  was  purely  one  of  fact 
which  the  court  below,  who  saw  and  heard  the  witnesses,  could 
much  more  advantageously  and  satisfactorily  determine  than 
we  can.  As  that  court  reached  the  conclusion  that  the  ap- 
pellee's version  of  the  matter  was  the  true  one,  we  see  no 
ground  for  dissenting  from  that  conclusion. 

But  even  if  the  appellee  had  recognized  or  admitted  the 
genuineness  of  said  notes  at  the  time  and  under  the  circum- 
stances alleged,  such  admission  could  not  have  been  given  the 
force  of  an  estoppel,  for  the  evidence  fails  to  show  that  the 
appellee  was  thereby  in  any  respect  induced  to  change  her 
position.     According  to  the  evidence  the  notes  in  her  hands 
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were  purchased  and  paid  for  bj  her  a  few  days  after  their 
date,  and  nearly  a  year  prior  to  the  alleged  extension.  She 
manifestly  was  not  induced  to  purchase  the  notes  or  part  with 
her  money  by  reason  of  appellee's  admissions.  Nor  does  it 
appear  with  any  degree  of  clearness  or  certainty  that  she  was 
thereby  deteiTed  from  pursuing  any  remedy  against  Fren- 
denberg  or  any  other  person,  which  she  would  have  pursued 
if  the  admission  had  not  been  made.  It  is  not  pretended  that 
she  contemplated  or  was  about  to  seek  any  such  remedy,  or 
that  she  would  have  been  likely  to  do  so  if  the  appellee  had 
made  no  statement  whatever  to  her  agent  So  far  as  appears 
lier  conduct  was  in  no  way  influenced  by  the  appellee's  ad- 
missions, if  any  such  were  made,  and  so  the  doctrine  of  estop- 
pel can  not  apply. 

The  decree,  in  our  opinion,  is  warranted  by  the  evidence, 
and  it  will  therefore  be  affirmed. 

Decree  affirmed. 


The  Lehigh  Valley  Coal  Company 

V. 

S.  W.  Curtis. 

8ale9 — Contract  far  Hale  qf  Coah  Subject  to  Order  of  Vendee — Reason- 
able  Time — Evidence. 

In  the  construction  of  a  contract  for  the  sale  of  a  largfe  quantity  of  coal, 
Rubject  to  the  order  of  the  vendee,  it  is  held:  That  the  law  implies  that 
the  coal  was  to  be  ordered  within  a  reasonable  time;  that  what  was  a 
reasonable  time  was  a  question  of  fact  to  be  determined  from  the  evidence 
presented  tending-  to  show  what  the  parties  understood  would  be  reason- 
able ;  that  their  letters,  the  season  of  the  year  and  the  usual  course  of  busi- 
nPRs  should  be  considered  in  determining?  such  reasonable  time;  and  that,  in 
viiw  of  all  the  evidence,  the  time,  within  which  the  vendee  waa  bound 
to  order  coal  and  the  vendor  to  deliver  it,  was  the  time  between  the  execa- 
tion  of  the  contract,  in  June,  1879,  and  the  opening  of  navigation  in  the 
spring  of  1880. 

[Opinion  filed  February  2,  1887.] 
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Appeal  from  the  Su])erior  Conrt  of  Cook  County ;  the 
Hon.  Elliott  AifTnoNY,  Judge,  presiding. 

Statement  Per  Curiam,  This  was  an  action  in  assumpsit 
brought  by  appellee  to  recover  damages  for  a  failure  by  appel- 
lant to  deliver  coal  ordered  under  a  contract.  The  evidence 
showed  that  appellee  wrote  to  appellant  the  following  letter : 

"  Geneva,  May  14,  '79. 
'*  Mr.  E.  M.  Cherrie. 

"  Dear  Sir :  At  what  price  and  upon  what  terms  can  you 
sell  me  a  cargo  of  hard  coal,  say  about  600  tons,  400  chestnut 
and  200  range,  or  about  that  proportion,  delivered  on  cars  in 
Chicago,  and  at  what  price  can  you  sell  me  600  or  700  tons,  all 
rail  coal,  about  the  same  proportions  as  to  size,  delivered  in 
Chicago,  as  I  may  want  it  during  the  season. 

"  Very  truly, 

-S.  W.  Curtis." 

The  foregoing  was  replied  to  as  follows: 

'«  Chicago,  May  16,  1879. 
"  S.  W.  Curtis,  Esq.,  Geneva,  111. 

"  Dear  Sir:  In  reply  to  yours  of  the  14th,  I  will  say,  we 
will  sell  you  a  cargo  of  say  600  tons  nut  and  200  tons  stove, 
delivered  on  C.  &  N.  W.  E.  E.  cars  here  at  $3.40  per  ton  for 
the  nut,  and  §3.50  for  the  stove,  all  2,000  lbs.  I  will  also  sell 
you  700  tons  all  rail  coal,  delivered  to  you  here  on  cars  as 
called  for,  at  ?3.S5  per  ton,  2,000  lbs.  I  shall  be  ])leased  to 
have  your  order,  and  shall  send  you  very  nice  coal.  The  vessel 
coal  I  will  make  for  immediate  shipment.  The  rail  coal  1 
have  made  you  the  only  proposition  I  have  made  this  season 
for  future  delivery.  I  will  hold  this  open  all  this  week  for 
your  acceptance.  "Yours  truly, 

"  E.  M.  Cherrie,  Agent" 

On  the  18th  of  June  following,  Curtis  came  to  Chicago  and 
went  to  the  office  of  appellant,  and  there  the  following  mem- 
orandum was  signed : 
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"Chicago,  18th  June,  1871. 
"S.  W.  CuBTis,  Esq.,  Geneva,  111. 

"  Dear  Sir:  We  will  sell  you  (700)  seven  hundred  tons  of 
all  rail  coal,  to  be  delivered  as  ordered  at  $3.85  per  ton,  of 
2000  lbs.,  on  track  Chicago,  for  all  sizes  anthracite  coal 

"  Yours  truly, 
"E.  M.  Chkbeib,  Agent 
"  Accepted. 

"  S.  W.  Curtis. 

"  Terras  cash  first  of  each  month  following  the  delivery  for 
what  coal  was  delivered  the  previous  month. 
"  S.  W.  CuKTis.  Chekbib,  Agent" 

From  time  to  time  prior  to  May  1,  1880,  Curtis  ordered 
and  received  from  appellant  360  tons  and  600  lbs.  of  coal,  pay- 
ing therefor  the  contract  price,  and  on  May  7,  1880,  paid 
appellant  all  that  was  due  on  all  coal  that  had  been  received 
by  him  prior  to  that  date. 

On  July  22,  1880,  Curtis  sent  to  appellant  an  order  for  one 
car  of  chestnut  coal.  The  car  load  was  sent  billed  at  $5.72 
per  ton.  In  September  appellee  demanded  the  balance  of 
the  coal  under  the  contract  and  appellant's  agent,  Cherrie, 
claimed  that  the  contract  expired  with  the  season,  which  he 
claimed  ran  from  May  1st  one  year  to  May  1st  of  another. 
Some  four  witnesses  who  were  well  acquainted  with  the  coal 
business  in  Chicago  testified  that  there  was  no  usage  in  such 
business  by  which  all  contracts  for  the  sale  of  coal  in  bulk, 
when  no  time  was  mentioned,  meant  for  or  during  the  season, 
and  further  that  the  season  meant  the  time  between  the  open- 
ing of  navigation  in  one  year  and  the  opening  of  navigation 
in  the  next.  Appellee  testified  that  he  never  heard  of  such 
a  usage,  and  did  not  know  what  the  term  '"season"  meant 

The  court  admitted  all  the  evidence  offered  and  found  for 
the  appellee  assessing  his  damages  at  $611.59.  An  exception 
was  taken  to  the  finding  and  the  case  is  brought  here  by  ap- 
peal. 

Mr.  Feedeeio  Ullmajt,  for  appellant 
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The  contract  must  be  gathered  from  the  whole  correspond- 
ence, and  not  alone  from  the  last  letter  or  memorandum. 

The  contract  or  memorandum  reads  that  the  coal  is  "  to  be 
delivered  as  ordered."  The  letters  explain  the  meaning  of 
this  to  be  as  ordered  during  the  season,  and  for  the  purpose  of 
such  explanation,  we  submit  they  were  clearly  comjx^tent. 
Atwood  V.  Cobb,  16  Pick.  231;  Cocker  v.  The  Franklin  H.  & 
F.  Co.,  3  Sum.  532;  Ellis  v.  Thompson,  3  Mees.  &  W.  462. 

The  custom  shown  by  the  evidence,  that  in  such  a  contract 
where  nothing  was  said  as  to  the  time  within  which  delivery 
should  be  made  it  was  understood  that  the  contract  expires 
with  the  season,  fulfils  all  the  legal  requisites  of  a  custom.  It 
was  shown  to  be  of  long  standing  and  universal.  It  is  reasona- 
ble. It  was  proved  by  a  number  of  witnesses.  It  is  not  op- 
posed to  any  principle  of  general  policy,  nor  inconsistent  with 
the  terms  of  the  agreement  between  the  parties,  or  against  the 
established  principles  of  law.  It  therefore  entered  into  and 
formed  a  jiart  of  the  contract  in  question.  Doane  v.  Dunham, 
79  111.  131;  Loner^an  v.  Stewart,  55  111.  44. 

Without  supplying  the  omission  as  to  the  time  of  delivery, 
that  is,  standing  on  the  memorandum  of  the  contract  alone,  the 
plaintiff  had  no  case,  the  memorandum  being  a  mere  optional 
contract  and  void.  Ch.  38,  R.  S.,  Sec.  130 ;  Pixley  v.  Boyn- 
ton,  79  El.  353;  Logan  v.  Musick,  81  111.  419. 

We  submit  that  the  memorandum  alone,  if  treated  as  the 
contract,  i8  void  for  the  further  reason  that  it  has  no  mutuality. 

Curtis  did  not  agree  to  do  anything  except  to  pay  for  such 
coal  as  he  might  order.  He  did  not  agree  to  buy  700  tons 
or  to  order  700  tons  or  to  pay  for  700  tons.  He  in  fact, 
agreed  to  nothing,  and  brings  himself  squarely  within  the  rule 
as  to  want  of  mutuality,  as  laid  down  in  Bailey  v.  Austrian, 
19  Minn.  535;  C.  &  G.  E.  R.  R.  Co.  v  Dane,  43  N.  T.  240; 
H.  &  T.  C.  R'y  Co.  v.  Mitchell,  38  Tex.  94. 

Mr.  F.  W.  TouBTBLiiOTTB,  for  appellee. 

Per  Cv/ria/m,  The  memorandum  fixes  all  the  tenns  of  the 
sale  between  the  parties,  except  the  time  within  which  the 
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coal  was  to  be  ordered  by  appellee.  The  law  would  imply 
that  the  coal  was  to  be  ordered  by  appellee  within  a  reason- 
able time.  What  was  a  rea8onable  time  was  a  question  of  fact 
to  be  determined  by  the  consideration  of  any  evidence  offered 
which  tended  to  show  what,  under  all  circumstances,  the  par- 
ties to  the  contract  understood  would  be  reasonable.  The  let- 
ters which  passed  between  appellee  and  appellant's  agent  were 
proper  to  be  considered  in  that  regard,  as  also  the  season  of 
the  year  when  the  contract  was  made,  and  the  nature  and  the 
usual  course  of  the  business  in  dealing  in  and  contracting  for 
the  sale  of  large  qnantities  of  coal  in  the  Chicago  market. 
Atwood  V.  Cobb,  16  Pick.  227;  Jeffrey  v.  Watson,  1  Stark.  267. 
It  very  clearly  appears  from  appellee's  letter  that  he  opened 
negotiations  with  reference  to  a  purchase  of  600  or  700  tons 
of  coal,  to  be  taken  by  him  as  he  should  want  it  during  the 
season.  The  reply  offered  to  sell  him  the  700  tons  of  coal 
mentioned  as  called  for,  and  must  be  held  to  refer  to  tlie 
former  letter  asking  for  the  terms,  and  to  mean  as  called  for 
during  the  season.  It  is  easy  ta  understand  that  these  letters 
were  in  the  minds  of  the  parties,  though  they  may  not  have 
spoken  of  them  when  they  signed  the  memorandum  of  the 
sale.  It  is  unlikely,  and  it  seems  to  us,  would  be  unreasonable, 
to  hold  that  the  parties  intended,  by  the  memorandum  which 
was  drawn,  to  make  a  contract  under  which  coal  might  be 
ordered  at  any  time  until  the  Statute  of  Limitations  had  run. 
Without  recourse  to  extrinsic  evidence,  the  court  can  not 
say  that  an  order  under  the  contract  during  the  season  of  1883 
would  not  be  as  reasonable  as  one  during  the  season  of  1880. 
The  trial  court  properly  admitted  the  evidence,  but  seems  to 
have  disregarded  all  evidence  but  the  memorandum  in  reach- 
ing a  conclusion.  We  think,  in  view  of  all  the  evidence,  that 
a  reasonable  time  within  which  appellee  was  bound  to  order 
coal  and  appellant  to  deliver  it,  was  the  time  between  the  sign- 
ing of  the  memorandum  and  the  opening  of  navigation  in  the 
spring  of  1880.  The  court  below  erred  in  holding  that  a 
refusal  to  deliver  coal  ordered  in  July  or  September,  J 880, 
rendered  appellee  liable,  and  the  judgment  must  therefore  be 
reversed  and  the  cause  remanded. 

Heveraed  and  remanded. 
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Jennie   Stumer 

V 

Lizzie    Pitchman. 


Slander— Words  AdionahU  per  se — Charge  qf  Theft— -Praettce — Ad- 
m%s8%(m  <if  Evidence — Remittitur »   , 

■ 

1.  In  an  action  to  recover  damaflres  for  slander,  it  is  held:  That  the 
words,  "  she  is  a  thief,"  "  she  stble  $iO,"  and  other  words  to  the  same  ef- 
fect, are  actionable  per  se;  that  the  evidence  sustains  the  finding  of  the  jury; 
that  the  defendant  is  guilty  of  uttering  and  publishii\gr  said  wonls;  that  the 
instruction  given  for  plaintiff  was  proper;  and  that  the  damages  are  not 
excessive. 

2.  The  admission  of  evidence  can  not  be  assigned  for  error  where  proper 
objections  were  not  interposed  at  the  trial. 

3.  The  practice  of  entering  a  remittitur  of  a  portion  of  the  damages  in 
cases  sounding  in  damages,  to  avoid  a  new  trial,  is  well  settled  in  this  State, 
and  ^ich  remittitur  is  not  to  be  taken  as  a  confession  that  the  jury  were 
actuated  by  passion  and  prejudice. 

[Opinion  filed  February  2,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
EoLLiN  S.   Williamson,  Judge,  j)re8iding. 

Messrs.  Babndm,  Rubbns  &  Ames,  for  appellant. 
Messrs.  Bsandt  &  Hoffman,  for  appellee. 

Per  Curimn.  This  was  an  action  on  the  case  brouglit  by 
the  appellee  against  the  appellant  for  an  alleged  slander.  The 
jury,  at  the  trial,  found  the  defendant  guilty  and  assessed  the 
plaintiff's  damages  at  $3,400.  From  that  sura  the  appellee 
remitted  $800,  and  thereupon  the  court,  after  denying  the 
appellant's  motion  for  a  new  trial,  gave  judgment  in  favor  of 
the  plaintiff  for  $1,600  and  costs. 

We  are  of  the  opinion  that  the  words  alleged  in  the  dccla- 
lation  are  actionable  per  se,  and  that  the  evidence,  though 
quite  conflicting,  warranted  the  jury  in  finding  the  defendant 
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guilty  of  uttering  and  publishing  said  words  in   manner  and 
form  as  alleged. 

All  the  instructions  asked  on  behalf  of  the  defendant 
were  given  by  the  court  to  the  jury.  One  instruction  only 
was  given  at  the  instance  of  the  plaintiff,  and  the  defendant 
has  assigned  that  for  error.  We  have  considered  said  instnic- 
tion  with  care,  and  are  of  the  opinion  that  it  is  not  obnoxious 
to  any  just  criticism. 

Complaint  is  made  of  the  cou^'se  pursued  by  tlie  plaintiffs 
counsel  in  the  examination  and  cross-examination  of  the  wit- 
nesses, and  of  the  admission  of  much  irrelevant  and  improper 
testimony.  While  we  are  inclined  to  the  opinion  that  con- 
siderable evidence  was  elicited  from  the  witnesses  which 
should  have  been  excluded,  and  which  we  may  presume  would 
have  been  excluded  if  proper  objections  had  been  interposed, 
we  find  no  exceptions  to  its  admission  preserved  in  the  record, 
and  upon  well  recognized  rules  of  practice,  its  admission  can 
not  now  be  assigned  for  error. 

The  point  is  made  that  the  damages  are  excessive.  Incases 
of  this  character  the  damages  are  largely  in  the  discretion  of 
the  jury  and  we  can  not  say  that  they  are  too  large,  and 
reverse  the  judgment  for  that  reason,  unless  the  sum  recovered 
is  such  as  to  strike  the  mind  at  first  blush  as  unreasonable  and 
excessive.  We  are  of  the  opinion  that  such  is  not  the  case 
here,  especially  since  the  damages  have  been  reduced  by  the 
])]aintiff's  remittitur.  The  practice  of  entering  a  remittitur  of 
a  portion  of  the  damages  in  cases  sounding  merely  in  damages, 
to  avoid  a  new  trial,  is  well  settled  in  this  State,  and  such 
remittitur  is  not  to.  be  taken,  ordinarily,  as  a  confession  that  the 
jury  were  actuated  by  passion  and  prejudice.  Cases  some- 
times occur  where  such  inference  would  perhaps  be  warranted, 
but  we  can  not  say  that  this  is  one  of  them.  We  find  no 
ground  upon  which  we  would  be  warranted  in  reversing  the 
judgment,  and  it  will  accordingly  be  afiii-med. 

Judgment  affirmed. 
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Ellsworth  V.  Ames. 


James  W.  Ellsworth 

V. 

Miner  T.  Ames. 

Bill  to  Compel  Transfer  of  Certificate  -qf  Membership  in  Board  of 
Trade. 

This  court  affirms,  upon  the  evidence,  the  decree  of  the  court  below,  direct- 
ing the  defendant  to  transfer  to.the  complainant  a  certificate  of  membership 
in  the  Chicago  Board  of  Trade. 

[Opinion  filed  February  2,  1887.] 

APPEA.L  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
0.  A.  IIarkeb,  Judge,  presiding. 

Mr.  Mp:lvillb  W.  Fuller,  for  appellant. 

It  is  established  by  a  preponderance  of  evidence  that  the 
certificate  of  membership  in  question  belonged  to  Ellsworth. 

The  case  of  Weaver  v.  Fisher,  110  111.  146,  therefore  does 
not  apply,  and  this  cause  is  nothing  more  than  a  bill  for  the 
8i:)ecitic  performance  of  an  alleged  agreement  on  the  part  of  the 
defendant  to  deliver  a  certificate  to  the  complainant,  and  such 
IS  the  decree. 

Tlie  general  rule  is  that  this  remedy  is  not  obtainable  in 
equity  where  damages  at  law  will  afford  adequate  and  just 
relief.  No  special  value  attaches  to  this  certificate,  and  the 
money  which  will  pay  for  one  will,  as  the  evidence  shows,  as 
readily  purchase  anotlier. 

The  rule  in  America  is  that  the  specific  performance  of  a 
contract  for  the  transfer  of  shares,  stocks  or  bonds  will  not 
be  decreed.  Ross  v.  Un.  Pac.  R.  E.  Co.,  1  Woolw.  (U.  S.  C. 
Ct.)  26,  32;  Jones  v.  Newhall,  115  Mafs.  248;  Pomeroy  on 
Contracts,  Specific  Performance,  Sees.  17,  18  and  19;  Fallon 
V.  R.  R  Co.,  1  Dillon,  125;  1  Story's  E^  Jiir.,  Sec.  717  et 
seq,;  Barton  v.  DeWolf,  108  111.  195. 
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Mr.  Thomas  Dent,  for  appellee. 

The  decree  of  the  Ch-cuit  Court  found  that  the  appellee 
wa8  entitled  to  a  transfer  of  the  certificate  of  membership  in 
the  Board  of  Trade  of  the  City  of  Chicago,  which  was  the 
subject  of  controversy,  and  required  appellant  to  make  such 
transfer.  This  was  upon  principles  declared  by  the  Supreme 
Court  in  Weaver  v.  Fisher,  110  111.  146,  for  the  case  estab- 
lished a  trust  on  the  part  of  the  appellant  in  respect  to  the 
certificate. 

The  present  holding  by  the  appellant  of  the  certificate  of 
membership  is  fraudulent  in  as  full  a  degree  as  was  the  case 
in  Weaver  v.  Fisher,  and  with  more  tergiversation  and  ag- 
gravation of  unfair  delay.  Under  such  circumstances,  there 
being  a  trust  and  a  lion  upon  the  certificate  in  favor  of  the 
appellee,  the  filing  of  a  bill  in  equity  to  enforce  the  transfer 
of  the  certificate  was  proper.  Weaver  v.  Fisher.  110  LI. 
146;  Jones  v.  Fisher,  18  Chicago  Legal  News,  205;  Barclay 
V.  Smith,  107  111.  349. 

Per  Curiam.  This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  directing  the  transfer  from  ap|>ellant  to  ap]>ellee 
of  a  certain  certificate  of  memberehip  in  the  Board  of  Trade 
of  the  City  of  Chicago.  We  think  the  evidence  in  the  rec- 
ord fully  supports  the  decree  of  the  court. 

The  certificate  was  held  by  appellant  at  the  time  of  the  filing 
of  the  bill  under  such  circumstances  as  made  it  in  equity  the 
property  of  appellee,  and  gave  the  appellee  the  right  to  a  decree 
of  a  court  of  equity  compelling  its  transfer  to  him. 

There  is  no  error  and  the  decree  of  the  court  will  therefore 
be  afiii'med* 

Decree  affirmed. 
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Annie  E.  Nichols 

V. 

Homer  E.  Sargent. 

This  conrt  affirms  the  judgment  of  the  court  below  without  entering  upon 
an  analysis  of  the  evidence  or  a  discussion  of  the  principles  of  law  appli- 
cable thereto. 

[Opinion  filed  February  2,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Joseph  E.  Gaby,  Judge,  presiding. 

Messrs.  Hutchinson  &  Pabtbidgb,  for  appellant 

Messrs.  Dexteb,  Hebbiok  &  Allen,  for  appellee. 
• 

I^er  Curiam.  We  have  carefully  examined  the  record  in 
this  case,  and  are  of  opinion  that  the  findings  of  the  court  are 
fully  sustained  by  the  evidence,  and  that  the  court  committed 
no  error  in  holding,  refusing  or  modifying  the  propositions  of 
law  submitted.  It  would  serve  no  useful  purpose  for  us  to 
enter  upon  an  analysis  of  the  evidence,  or  on  the  elaborate 
consideration  and  discussion  of  the  principles  of  law  applicable 
thereto. 

It  is  sufficient  to  say  that  upon  all  points  on  which  the  judg- 
ment of  the  court  below  is  criticised  by  appellant,  we  find  there 
was  no  error,  and  the  judgment  must  therefore  be  afiirmed. 

Judgrnent  affirmed. 
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Patrick  L.  Garrity  and  Edward  S.  Dbeyer 

V. 

Chicago    &    Northwestern    Railway    Company 

etal. 

Injunctions — Dissolution— Jurisdiction — Damages. 

Upon  the  dissolution  of  an  injunction  at  the  direction  of  the  Supreme 
Court,  the  Circuit  Court  may  assess  the  damages  to  which  the  defendant  is 
entitled,  before  the  dismissal  of  the  bill 

[Opinion  filed  April  26,  1887.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  tlie  lion. 
Mu£bay  F.  Tuley,  Judge,  presiding. 

Messrs.  M.  A.  Kobks  and  Andbew  M.  Eorke,  for  api  el- 
lauts. 

Messrs.  Montgomery  &  Smith,  for  appellees. 

Per  Curiam.  Tliis  appeal  is  from  an  assessment  of  dam- 
ages upon  the  dissolution  of  an  injunction  which  had  been 
obtained  by  appellants  against  appellees.  The  injunction  was 
made  perpetual  in  the  Circuit  Court  and  the  judgment  of  said 
court  was  aflu-med  on  appeal  to  this  court. 

One  of  appellees  sued  out  a  writ  of  error  from  the  Supreme 
Court  and  the  judgment  was  reversed  by  that  court,  and  the 
Circuit  Court  allowed  appellees  to  file  suggestions  of  damages 
and  assessed  the  damages  for  the  reasonable  value  of  attorney's 
services  in  the  Circuit  Court,  at  $500.  Is  o  other  damages  were 
asked  for. 

Appellants  contend  that,  as  the  dissolution  was  the  result  of 
the  action  of  the  Supreme  Court  taken  in  this  suit  upon  a  writ 
of  error,  the  Circuit  Court  had  no  jurisdiction  to  assess  the 
damages  upon  the  dissolution  which  the  Supreme  Court 
directed;  that  the  writ  of  error  was  a  new  suit,  not  a  contiDU- 
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ation  of  the  old  one.  There  is  nothing  in  the  point  When 
the  injunction  is  dissolved  by  a  court  of  chancery  as  a  result 
of  regular  proceedings,  which  in  law  ai'C  effectual  to  bi-ing  about 
the  dissolution^  the  defendants  may  have  such  damages  ass«)6sed 
as  they  are  entitled  to  before  the  dismissal  of  the  bill.  Several 
technical  objections  are  urged  by  appellants  which  we  do  not 
deem  it  necessary  to  discuss.  SuiBce  it  to  say,  that  we  do  not 
find  any  of  them  tenable.  The  decree  for  damages  is  fully 
sustained  by  the  evidence  in  the  record  and  must  be  affirmed. 

Decree  affirmed. 


Malcolm  McDowell 
The  Chicago  Steel  Works  et  al. 

Sute  hy  Corporation  of  Stock  Pledged  to  Secure  Stock  Note— Bill  to  Set 
Aside — Want  of  Diligence — Acquiescence — Fraud. 

1.  Upon  an  amended  bill  to  set  aside  a  sale  by  a  corporation  of  certain 
etock  p  edged  to  secure  the  payment  of  a  stock  note  made  by  the  complain- 
ant and  containinpf  an  assigfnment  of  the  stock  with  power  of  sale,  it 
i^  held:  That  the  complainant  was  not  sufficiently  diligent  in  attacking 
said  sale  as  fraudulent;  that  his  acceptance  ot  a  check  for  the  amount  claimed 
by  the  defendant  to  be  the  balance  due  him  and  his  delay  in  moving  to  set 
aside  said  sale,  sustain  the  inference  of  acquiescence;  and  that  the  evidence 
fails  to  show  that  said  sale  was  in  fact  fraudulent. 

2.  Where  a  power  to  sell  property  pledged,  either  at  public  or  private 
sale,  contains  no  provision  for  notice  to  the  pled/^or  of  the  time  and  place 
of  sale,  such  notice  is  waived. 

[Opinion  filed  April  26,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Hekby  M.  Shepabd,  Judge,  presiding. 

Mr.  J.  H.  Eaymond,  for  appellant. 

"  The  pledgee  of  bonds  of  municipal  or  private  corpora- 
tions, pay  ible  to  bearer  or  holder,  held  as  security  for  prom- 
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issory  notes  or  bills  of  exchange,  has  the  right,  even  in  the 
absence  of  contract,  to  sell  the  same  in  case  of  default,  but 
only  upon  reasonable  and  proper  conditions  as  to  notice  of  the 
time  and  manner  of  sale."  Jerome  v.  Carter,  94  TJ.  S.  734; 
Hancock  v.  Franklin  Ins.  Co.,  114  Mass.  155;  Duffield  v.  Mil- 
ler, 92  Pa.  St.  286. 

In  the  case  of  any  negotiable  bond,  held  as  security,  there 
must  be  a  reasonable  notice  of  the  time  and  place  of  the  sale, 
even  after  demand  has  been  made.  Washburn  v.  Pond,  2 
Allen,  474;  Fletcher  v.  Dickinson,  7  Allen,  23;  Stearns  v. 
Marsh,  4  Denio,  227. 

And  where  the  pledgee  was  unable  to  give  notice,  or  make 
demand  on  the  pledgor,  the  latter  was  allowed  to  elect  whether 
to  confirm  the  sale  and  claim  the  benefit  of  the  surplus,  or  to 
repudiate  the  sale  and  hold  the  defendants  for  the  bond. 
Strong  v.  Merchants  Nat.  Bank,  45  N.  Y.  718. 

"  The  ]  ledgor  has  a  right  to  be  present  at  the  sale,  to  see  that 
it  is  conducted  in  a  proper  manner,  and  to  advance  his  own 
interest  by  securing  greater  competition."  Alexandria  Co.  v. 
Burke,  22  Gratt.  254;  Washburn  v.  Pond,  supra. 

Messrs.  Stiles  &  Lewis,  for  appellees. 

A  power  to  sell  at  public  or  private  sale,  at  discretion,  is 
necessarily  a  waiver  of  notice  to  the  pledgor.  The  note  se- 
cured to  McDowell  a  personal  demand  for  payment,  and  thirty 
days  after  the  note  became  due  in  which  to  pay.  It  was 
clearly  the  intent,  after  the  thirty  days  had  expired,  that  the 
treasurer  might  sell  at  his  discretion.  Robinson  v.  Hurley,  11 
Iowa,  410;  Bryson  v.Kaynor,  25  Md.  424;  Miliken  v.  Dehon, 
27  N.  Y.  364;  Gush  man  v.  Hayes,  46  111.  154;  Wylder  v. 
Crane,  53  HI.  490,  493. 

Appellant  is  barred  by  laches  from  having  the  sale  set 
aside.     Hay  ward  v.  National  Bank,  96  U.  S.  611. 

The  acceptance  by  McDowell  of  the  $1,097.22  was  a  com- 
plete  discharge  of  any  claim  of  his  against  the  defendants  on 
account  of  the  stock,  and  estops  him  from  any  further  claim. 

The  plaintiff  was  bound  to  accept  this  money  on  the  terms 
on  which  it  was  offered,  or  not  to  accept  it  at  all.     If  he  was 
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not  willing  to  take  it  in  settlement  he  should  have  returned  it. 
Looby  V.  West  Troy,  24  Hun,  78. 

Per  Curiam,  In  this  case  apf)ellant,  who  was  complainant 
in  the  court  below,  could  only  obtain  the  relief  sought  by 
showing  himself  entitled  to  set  aside  a  certain  sale  of  shares  of 
stock  of  the  appellee  corporation,  which  he  alleged  was  made 
in  violation  of  his  rights  and  not  in  accordance  with  the  legal 
requirements.  The  stock  was  pledged  by  appellant  to  secure 
the  payment  of  a  stock  note  made  by  appellant,  and  delivered 
to  the  company  pursuant  to  a  resolution  of  the  directors  passed 
at  a  meeting  at  which  the  appellant  was  present  The  stock 
note  was  payable  whenever  demanded  by  the  directors,  an.l 
contained  an  assignment  of  the  stock  to  the  treasurer  of  the 
company,  and  an  authority  to  sell  the  stock  to  pay  the  note  in 
case  of  default  in  the  payment  thereof  when  demanded,  "  at 
public  or  private  sale  at  his  discretion  after  the  expiration  of 
thirty  days  after  such  default."  The  stock  note  was,  by  a  res- 
olution of  the  Board  of  Directors,  declared  to  be  due  and  pay- 
able, and  notice  of  the  resolution  and  a  demand  that  the  note 
be  paid  on  a  day  named  in  the  resolution  was  duly  served  upon 
appellant,  and  after,  the  expiration  of  thirty  days,  the  stock 
was  sold  at  public  auction  for  the  par  value  thereof.  A  notice 
of  the  sale  was  published  in  a  daily  newspaper,  but  no  personal 
notice  that  the  stock  would  be  sold,  or  of  the  time  or  place  of 
sale,  was  given  to  appellant,  and  he  allege?  that  he  did  not 
know  of  the  sale  of  the  stock  until  the  filing  of  the  answers  in 
this  c<ase.  The  stock  was  sold  May  22,  1880.  The  bill  was 
filed  in  November,  1884.  After  the  sale  of  the  stock  and 
before  the  end  of  February,  1883,  several  letters  passed 
between  the  appellant  and  one  of  the  directors,  and  a  check 
for  a  sum  of  money  was  sent  him,  as  being  all  that  the  direct- 
ors were  willing  to  pay  him  after  deducting  certain  expenses 
he  had  put  them  to  in  defending  certain  suits  which  he  had 
commenced  against  them.  He  kept  the  check  and  asked  for 
certain  information,  which  was  refused  to  him,  and  on  February 
21,  1883,  he  requested  that  his  stock  note  be  given  up  to  him, 
"  which  I  understand  has  been  satisfied  by  the  action  of  the 
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Board  of  Directpra."  The  company  refused  to  give  up  the  note 
as  long  as  there  were  unsettled  accounts  between  them.  The 
letters  from  the  company  and  the  director  to  appellant  were 
not  very  definite,  and  contained  little  information,  bat  it  was 
always  in  the  power  of  appellant  to  get  all  information 
needed  by  taking  legal  means  open  to  him,  and  while  he  may 
not  have  been  informed  in  terms  that  a  sale  of  the  stock  had 
been  made,  such  facts  and  circumstances  were  within  his 
knowledge  as  were  suflScient  to  put  him  on  notice.  We  are 
compelled  to  the  conclusion  that  no  diligence  was  exhibited  by 
appellant  in  ascertaining  what  the  company  had  done  about 
selling  his  stock,  after  they  had  demanded  payment  of  his  note 
and  he  had  failed  to  make  such  payment  The  evidence  dis- 
closes  facts  unnecessary  to  be  detailed  here,  which  should  have 
made  him  alert  to  discover  whether  anv  sale  would  be  or  had 
been  made.  But  after  the  sale  had  been  fully  disclosed  by  the 
answer,  appellant  waited  from  December  20,  1884,  till  April 
2,  18SC,  before  amending  his  bill  so  as  to  attack  said  sale.  In 
the  meantime,  since  the  sale  of  the  stock  changes  had  taken 
place,  the  capital  stock  of  tlie  company  had  been  increased, 
and  the  property  of  the  company  had  appreciated  greatly 
in  value  so  that  the  stock  would  now  represent  more  than 
four  times  it 5  face  value.  Taking  and  keeping  the  money 
that  was  sent  to  him  as  all  that  was  coming  to  him,  and  being 
thus  slothful  in  moving  to  set  aside  the  sale  of  his  stock, 
brings  against  him  an  inference  of  acquiescence  as  well  as  of 
delay,  and  it  is  the  vigilant  and  not  the  dormant  or  sleeping 
suitor  that  equity  assists  in  cases  of  actual  or  constructive 
fraud  such  as  appellant  alleges.  We  are  very  much  inclined 
to  doubt,  even  if  appellant  had  been  diligent,  that  he  conid 
have  successf ullv  attacked  the  sale  of  the  stock,  as  made  under 

m 

the  authority  to  sell,  which  he  executed.     It  appears  to  have 

been  frequently  decided   that  an  authority  to  sell  property 

pledged,  either  at  public  or  private  sale,  when  given  in  an 
agreement  in  which  nothing  is  said  as  to  notice,  is  a  waiver  of 

notice  to  the  pledgor  of  the  time  and  place  of  sale.  Rob- 
inson V.  Harley,  11  Iowa,  410;  Bryson  v.  liaynor,  25  Md.  424; 
Miliken  v.  Dehon,  27  N.  T.  864. 
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Upon  the  whole  record  in  this  case  after  an  examination 
of  all  the  evidence,  we  are  not  convinced  that  any  fraud  was 
actually  perpetrated  upon  appellant.  It  may  be  that  he  was 
treated  unkindly  and  perhaps  not  altogether  fairly,  when  all 
the  circumstances  are  considered,  but  the  proceedings  of  the 
corporation  were  legal  and  were  open,  and  the  reports  of  its 
business,  its  progress  and  the  value  of  its  property,  as  exhib- 
ited by  the  officers  to  the  company  from  year  to  year,  were 
open  to  appellant,  and  he  could  have  informed  himself  of  their 
contents,  and  probably  corrected  any  false  statements  in  them, 
had  he  taken  the  ti'ouble  to  do  so.  That  the  appellee,  C.  B. 
Buckingham,  was  hostile  to  him  and  made  it  unpleasant  for 
liim,  and  was  anxious  to  have  him  out  of  the  concern,  may  be 
true,  but  we  are  not  shown  by  the  evidence  in  this  record,  that 
the  rather  indefinite  charges  of  fraud  made  in  the  bill  aie 
proven.  But  if  it  were  otherwise,  we  think  the  course  of 
appellant,  with  reference  to  the  facts  as  he  claims  them  to  be, 
was  such  as  to  preclude  him  from  relief  under  the  rule  appli- 
cable in  a  court  of  equity. 

The  decree  will,  therefore,  be  affirmed. 

Decree  affirmed'. 


Moses  W.  Powell 

V. 

The  CnrcAGO  Carpet  Company. 

Sales — Cruaranty — Notice  of  Acceptance — What  Sufficient. 

The  notice  of  the  acceptance  of  a  gr^arantj  need  not  be  formal  nor 
express.  It  is  sufficient  if  it  comes  to  the  guarantor  from  the  person  for 
whom  he  is  bound. 

Th'}  case  of  Newman  ▼.  Streatar  Coal  Co.,  19  HI.  App.  594,  distin- 
gushed. 

[Opinion  filed  April  26,  1887.] 

Appeal  from  the   Superior  Court  of   Cook  County;  the 
Hon.  Ellioti  Anthony,  Judge,  presiding. 
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Messrs.  E.  H.  &  N.  E.  Gary,  for  appellant 
Messrs.  Flower,  Eemy  &  Gbbgory,  for  appellee. 

MoRAN,  J.  This  action  is  upon  a  guaranty  in  writing  in  the 
following  terras:  "Chicago  Carpet  Company:  Let  Austin 
Bryant  have  what  furniture  and  carpets  he  wants  on  thirty, 
sixty  and  ninety  days,  and  I  will  see  that  the  bill  will  be  paid 
when  dae."     Signed  by  appellant. 

When  the  guaranty  was  given,  Bryant  was  in  the  employ  of 
appellant  and  told  appellant  that  he  was  going  to  housekeep- 
ing and  wanted  to  get  some  furniture  and  carpets  from  appel- 
lee, and  that  he  could  get  them  if  appellant  would  back  him. 
At  the  time  he  gave  ths  guaranty  appellant  was  informed 
that  the  amount  would  be  $200  or  $300  and  a  day  or  two  after 
he  gave  the  guaranty  he  inquired  of  Bryant,  and  Bryant  told 
him  that  he  had  got  the  goods.  The  guaranty  was  given  in 
April  and  Bryant  continued  in  appellant's  employ  until  Sep- 
tember.    The  amount  now  claimed  by  appellee  is  $237.08. 

This  case  is  clearly  distinguishable  from  Newman  v.  Streator 
Coal  Co.,  19  111.  App.  594.  There  the  guaranty  was  a  continu- 
ing one;  wholly  uncertain  and  unlimited  in  amount,  and 
growing  out  of  a  series  of  transactions  to  be  continued  for  an 
indefinite  period  of  time. 

Here  a  single  transaction  or  purchase  of  furniture  and  car- 
pets is  contemplated  and  the  terms  of  the  credit,  except  the 
specific  amount  thereof,  are  stated  in  the  guaranty.  There  the 
plaintiff  and  defendants  were  strangers,  here  they  are  business 
neighbors,  their  respective  places  of  business  being  very  near 
together.  There  it  was  impossible  to  infer  notice  of  the  plaint- 
iff's acceptance  of  the  guaranty  from  any  proof  in  the  case. 
Here  there  is  evidence  and  circumstances  from  which  notice 
of  acceptance  may  well  be  inferred.  The  notice  of  the  accept- 
ance of  the  guaranty  need  not  be  formal  nor  express.  It 
may  be  implied  from  the  circumstances  of  the  transaction* 
The  principle  which  underlies  the  law  of  guaranty  is  that  this 
contract,  like  every  other,  must  be  known  to  the  parties.  If 
the  party  sought  to  be  charged  is  made  aware  of  the  accept- 
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ance  of  the  guaranty,  by  any  one,  he  is  placed  in  a  position  to 
protect  himself,  if  he  considers  there  is  danger  of  a  loss,  and 
the  chief  reason  why  he  should  have  notice  is,  that  he  Baay 
govern  his  conduct  toward  the  person  for  whom  he  has  become 
bound  so  as  to  indemnify  liimself. 

It  is  sufficient  if  notice  of  the  acceptance  of  the  guaranty 
comes  from  the  person  for  whom  the  guarantor  is  bound. 
Oakd  V.  Weller,  16  Vt.  63;  Woodstock  Bank  v.  Downer,  27 
Yt.  539.  In  Noyes  &  Co.  v.  Nichols,  28  Vt.  159,  it  is  said : 
•'We  apprehend  that  the  defendant  had  all  the  notice  of  the 
advancements  made  upon  this  guaranty  which  the  law  can 
require.  He  knew  the  plaintiffs  were  furnishing  goods  to  the 
principal  from  time  to  time  and  had  a  general  knowledge  of 
about  the  amDuut  of  goods  furnished.  The  object  of  the 
notice  is  to  secure  to  the  guarantor  his  rights  and  means  of 
protecting  himself,  and  if  he  knew  about  the  amount  it  was 
enough  to  put  him  on  inquiry,  if  he  wished  to  know  the  precise 
amount,  and  it  was  all  that  was  necessary  for  the  security  of 
the  guarantor  and  sufficient  to  enable  him  to  act  understand- 
ingly  as  it  respected  his  principal."  Here  the  guaranty  is 
absolute  in  form  and  appellant  knew  within  a  day  or  two  after 
the  purchase  that  the  condition  under  which  he  had  agreed  to 
become  liable  had  baen  performed.  He  knew  the  goods, 
which  Bryant  told  him  he  could  .obtain  on  his  guaranty,  had 
been  obtained.  If  he  desired  further  details  he  had  but  to 
inquire  of  the  person  whose  security  he  had  become.  Case  & 
Co.  V.  Howard,  41  Iowa,  479. 

The  evidence  shows  that  appellees  diligently   sought    to 

collect   the   bill  from  the  principal  as  it  became   due,   and  it 

tended  to  show  that  appellant  had  notice  that  the  bill  was  nut 

being  paid  by  Bryant  some  time  before   he  left  the  employ 

of  appellant.     There  is  no  evidence  to  support  the  contentiou 

that  the  time  of  payment  was  at  all  extended.     We  find  no 

error  in  the  giving,  refusing  or  modifying  instructions,   and 

the  judgment   of    the  Superior  Court  must    therefore    be 

affii'nied. 

Judgment  affirmed. 
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Charles  H.  Slack 

V. 

Patrick  J.  Casey. 

Practice — Judgment  by  Default — When  Set  Aside  at  the  Same  Term — 
Set-Off  and  Recoupment, 

1.  A  judgment  by  default  will  not  be  set  aside  in  order  that  the  defend- 
ant may  maintain  a  mere  cross-action;  but  where  the  defense  includes 
matter  of  recoupment  the  judgment  may  be  set  aside  for  sufficient 
cause. 

2.  Where  it  appears  by  affidi^t  that  the  defendant  has  a  meritorious 
defense  to  the  merits,  it  is  ubual,  under  the  practice  in  this  State,  to  set 
aside  a  default  at  the  term  at  which  it  is  entered,  if  a  reasonable  excuse  is 
shown  for  not  having  made  the  defense;  and  in  such  case  the  point  of  bal- 
ing a  meritorious  defense  is  altogether  the  more  important  of  the  two 
required. 

8.  In  the  case  presented,  it  yjiheld:  That  the  defendant  should  not  be 
debarred  from  making  his  defense  merely  by  reason  of  the  fact  that  his 
attorney  miscalculated  the  progress  of  the  court's  business  to  the  extent  of 
twenty  minutes,  especially  as  the  case  was  taken  up  out  of  its  order. 


[Opinion  filed  AprU  26,  1887.] 

Appeal  from  the  Superior  Court  of   Cook   County;   the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  E.  P.  Blanohabd  and  Dknt  &  Black,  for  appel- 
lant. 


Messrs.  Baird  &  Burchard,  for  appellee.  * 

Per  Curiam,  In  this  case  judgment  was  entered  in  the  court 
below  against  appellant  on  a  call  of  the  case  by  the  court  fur  trial. 
A  motion  was  made  by  appellant  to  set  aside  the  judgment 
and  for  a  new  trial  of  the  case,  which  was  overruled,  and  the 
action  of  the  court  in  overruling  said  motion  is  presented  for 
review  by  the  appeal.  From  the  aflldavits  filed  in  support  of 
said  motion,  and  which  are  set  out  in  the  bill  of  exceptions 
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filed  in  said  case,  it  appears  that  this  case  stood  No.  5  on  the 
trial  call  of  the  court  on  June  7th;  that  for  some  days  prior 
thereto  defendant's  witnesses  had  been  subpoenaed,  and  had  been 
in  attendance  on  the  court;  and  that  on  June  7th  appellant  and 
one  of  his  employes  held  themselves  in  readiness  to  testify  in 
said  case  on  being  notified  that  the  case  was  called.  Appel- 
lant's attorney  made  inquiry  from  the  attorneys  who  were 
watching  cases  on  the  call,  and  was  informed  that  two  of  the 
cases  at  least,  of  those  that  preceded  this  in  the  call,  would 
be  tried.  June  7th  was  the  first  day  of  the  term,  and  the 
attorney  supposed  that  some  little  time  would  be  taken  up 
by  the  court  in  impaneling  the  jury  for  the  term,  and  knowing 
that  this  was  the  fifth  case  of  the  call  and  having  two  con- 
tested motions  coming  up  at  ten  o'clock,  before  other  courts 
in  the  court  house,  the  attorney  deemed  it  safe  to  attend  to 
the  motions,  and  believed  that  he  would  be  back  before  this 
case  coirid  be  reached.  He  returned  to  the  court  room  where 
this  case  was  on  call,  at  twenty-five  minutes  after  ten  o'clock, 
and  found  that  the  jury  was  impaneled  in  a  case  that  stood 
before  this  one  on  the  call,  but  learned  from  a  lawyer  present 
that  this  case  had  been  called  and  a  judgment  entered  therein, 
and  that  it  came  to  be  called  and  tried  before  the  case  which 
preceded  it  upon  the  calendar,  because  by  an  arrangement  be- 
tween the  counsel  in  said  cases  and  the  court,  said  cases  were 
passed  for  fifteen  minutes.  It  further  appears  that  appellant's 
attorney  had,  on  May  29th,  asked  a  short-hand  reporter  to 
watch  said  cases,  and  it  appears  from  the  affidavit  of  said 
reporter,  that  about  ten  o'clock  on  June  7th,  he  learned  by 
inquiry  in  the  court  room  that  a  case  preceding  this  on  the 
calendar  would  be  taken  up  for  trial,  and  then  went  to  other 
court  rooms  to  see  about  other  cases,  and  returning  in  a  few 
minutes  found,  to  his  surprise,  that  this  case  had  been  called 
and  disposed  of.  The  matter  was  at  once  called  to  the  at- 
tention of  the  court  by  appellant's  attorney  and  the  court 
directed  him  to  make  his  motion  and  file  his  affidavits  and 
give  notice,  all  of  which  was  done  in  apt  time.  The  affidavit 
of  appellant  shows  a  meritorious  defense,  taking  the  state- 
ments therein  to  be  true,  which,  subject   to   strict    scrutiny, 
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must  be  done  in  this  application.  There  was  a  plea  of  the 
general  issue  on  file  and  also  a  plea  of  set-oflF.  The  court  on 
overruling  the  motion  to  set  aside  the  judgment  offered  to 
allow  appellant  to  withdraw  the  plea  of  set-off,  in  order  that 
he  might  maintain  an  original  action  for  the  set-off  claimed. 
If  the  appellant  had  notliing  to  urge  against  the  judgment 
but  a  claim  for  a  set-off,  we  should  approve  the  coui-se  of  the 
court  below,  for  a  judgment  will  not  be  set  aside  in  order  that 
the  defendant  may  maintain  a  mere  cross-action;  but  the 
examination  of  the  facts  set  up  in  appellant'^  affidavit  thows 
that  the  defense  consists  mainly  of  matter  of  recoupment, 
which,  if  not  allowed  to  him  in  this  suit,  would  be  forever 
barred  by  the  judgment.  The  suit  was  brought  to  recover 
for  painting,  which  appellant  swears  was  done  under  a 
wr'tten  contract,  and  he  appends  to  his  affidavit  a  copy  of 
said  contract,  and  swears  to  having  paid  $159  to  finish  work 
not  done  by  appellee  according  to  contract  and  done  contrary 
thereto.  Appellant  swears  further  to  payments  made  to 
appellee  and  sets  out  a  copy  of  a  receipt  in  full  for  one  item, 
painting  barn,  which  item  is  claimed  by  appellee  in  his  bill  of 
particulars  as  due,  and  which,  with  other  items,  made  up  the 
sum  of  $473,  for  which  appellee  had  jud  ment. 

The  39th  section  of  the  Practice  Act  provides  tliat  tlie 
court  may,  during  the  term,  set  aside  any  judgment  upon 
good  and  sufficient  cause,  upon  affidavit  upon  such  terms  and 
conditions  as  shall  be  deemed  reasonable.  In  Mason  v.  Mc- 
Namara,  57  111.  274,  the  Supreme  Court  said :  "  As  we  un- 
derstand the  long  and  well  settled  practice  in  this  State,  it 
has  always  been  liberal  in  setting  aside  defaults  at  the  terms 
at  which  they  were  entered,  when  it  appears  that  justice  will 
be  promoted  thereby.  Nor  has  the  practice,  so  far  as  our 
knowledge  extends,  been  so  rigid  as  to  require  the  party 
moving  to  set  the  default  aside  to  bring  himself  within  the 
strict  rules  which  govern  applications  in  equity  for  new  trials 
at  law.  But  where  it  appears  by  affidavit  that  the  party  has 
a  defense  to  the  merits,  either  to  the  whole  or  a  material  part 
of  the  cause  of  action,  it  has  been  usual  to  set  aside  the  de- 
fault if  a  reasonable  excuse  is  shown  for  not  having  made  the 
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defense."  In  such  applications  the  point  of  having  a  merito- 
rious defense  is  altogether  the  more  important  of  the  two 
required,  and  where  tlie  judgment  appears  from  the  affidavits 
to  1>e  unjust,  a  certain  degree  of  neglect  may,  especially  as 
terms  can  be  imposed,  be  held  excusable.  Waugh  v.  Suter,  . 
3  HI.  App.  271. 

It  clearly  appeai-s  in  this  case  that  appellant  had  prepared 
for  the  trial  of  his  case,  and  made  such  arrangements  as  uu« 
der  the  ordinary  course  of  business  in  the  court,  would  have 
enabled  him  to  be  present  to  offer  his  defense.  His  attor- 
ney might,  it  is  true,  have  exercised  such  a  degree  of  dili- 
gence that  the  case  could  not  have  been  called  without 
his  knowledge,  but  where  the  client  has  been  diligent,  he 
ought  not  to  be  mulcted  by  reason  of  the  fact  that  his  attor- 
ney has  miscalculated  the  progress  of  the  court's  business  to 
the  extent  of  twenty  minutes,  particularly  when  it  appe  irs 
that  he  was  caught  wrong,  because  two  cases  standing  before 
his  in  the  call,  were  passed  for  a  few  moments  and  his  case 
thus  reached  and  done  for  before,  in  the  order  of  events,  in 
the  courie  of  which  there  was  reason  for  ex]  ecting  that 
its  time  had  come.  In  order  that  justice  should  be  done,  it  is 
necessary  that  the  judgment  be  set  aside  and  the  defendant 
permitted  to  make  his  defense.  The  judgment  will  there- 
fore be  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 


"  8.  Dexter  Ludden 

V. 

The  Buffalo  Batting  Company. 

Factors — No  Right  to  Pledge  Goods — Trover  Lies  against  Pledgee — 
Nature  qf  Action — Beeoupment, 

1.  Although  a  factor  having  a  lien  on  goods  for  advances  or  for  a  genpral 
balance  can  not  pledge  the  goods,  he  may  deliver  them  to  a  third  per- 
son for  his  own  security,  with  notice  of  his  lien,  as  his  agent  to  keep 
ptw^ession  for  him.  Such  change  does  not  divest  the  factor  of  his  right,  for 
it  is  in  effect  a  continuance  of  his  possession. 
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2.  *  A  factor  having  a  lien  on  goods  for  advances  and  freight  can  not.  mere- 
ly by  notifying  the  pledgee  that  he  has  made  advances  on  the  goods,  pledge 
them  for  a  loan  to  himself  for  an  amount  greater  than  his  advances,  and 
invest  the  pledgee  thereby  with  his  lien  to  the  extent  of  such  advances. 

3.  The  pledgee  deals  with  the  factor  at  his  peril,  and  if  in  fact  the 
circumstances  of  the  pledge  constitute  it  a  conversion  of  the  goods,  it  is 
tortious,  and  the  receipt  by  him  of  the  goods  is  a  conversion  of  them. 

4.  In  an  action  of  trover  against  the  pledgee  of  certain  goods  pledged  to 
him  by  a  factor,  it  is  held:  That  trover  being  an  equitable  action,  the 
plaintiff  can  recover  damages  only  to  the  extent  of  the  injury  actually  sus- 
tained; and  that  the  pledgee  may  recoup,  from  the  value  of  the  good» 
pledged  to  him,  the  amount  of  the  factor's  advances  thereof. 

[Opiniou  filed  April  26, 1881] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Statement  by  Moran,  J.  This  was  an  action  of  trover 
against  appellant  brought  by  appellee  to  recover  the  value  of 
180  cases  and  100  bales  of  cotton  bats.  The  bats  were  shipped 
by  appellee  to  Fowler  &  Co.  for  sale  on  commission  in  regn- 
kr  course  of  trade.  Fowler  &  Co.  advanced  to  appellee  on 
the  goods  $1,200  and  paid  for  freight  on  them  $79.20.  The 
bate  were  stored  in  appellant's  warehouse.  Prior  to  their 
being  stored  there  appellant  had  loaned  to  Fowler.  &  Co.  some 
$3,600  on  other  goods  which  were-  in  storage  in  his  warehouse, 
and  after  the  bats  were  placed  in  the  warehouse  appellant 
advanced  to  Fowler  &  Co.,  upon  them,  $1,000  in  money,  and 
upon  the  credit  of  them  released  to  Fowler  &  Co.  other 
goods  which  had  been  pledged,  to  the  amount  of  about  $700. 
Appellant  claimed  to  have  loaned  upon  the  bats  in  all  about 
$1,700.  Fowler  &  Co.  gave  a  written  memorandum  to  appel- 
lant, containing,  among  other  things,  statements  to  the  eifect 
that  they  had  advanced  on  the  bats  to  the  extent  of  75  per 
cent,  of  their  value.  Shortly  after  pledging  the  bats  to  appel- 
lant, Fowler  &  Co.  failed  and  left  the  State,  leaving  no  assets. 

The  case  was  submitted  to  the  court  for  ti'ial,  a  jury  being 
waived,  and  after  the  evidence  was  closed  the  following  prop- 
ositions of  law,  numbered  third  and  fourth,  were  submitted 
to  the  court  by  appellant  to  be  held. 
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Third:  "  Where  afactor  has  a  lien  upon  goods  for  an  advance 
made  to  his 'principal  or  for  charges  paid  bj  him  on,  such 
^oods,  he  has  such  an  Interest  in  the  property  that  he  may 
pledere  the  same  to  another  person  to  the  extent  of  such  lien 
and  without  impairing  the  factor's  lien  or  giving  the  owner 
of  the  goods  a  right  to  reclaim  the  same  on  any  other  terms 
tlian  ho  could  have  done  had  the  factor  not  pledged  the 
goods." 

Fourth:  "Where  a  factor  has  a  lien  upon  the  goods 
intrusted  to  him  and  he  pledges  the  same  in  good  faith,  and 
the  owner  sues  the  factor's  pledgee  for  the  value  of  the  goods, 
tlie  amount  sought  to  be  recovered  by  such  suit  must  be 
reduced  by  the  sum  due  to  the  factor  from  the  plaintiff  for 
advances  made  by  such  factor  to  the  plaintiff  or  for  proper 
charges  incurred  by  the  factor  on  account  of  the  goods  to  the 
extent  of  the  charges  which  the  plaintiff  should  have  paid 
Tliis  rule  is  applicable  to  this  suit." 

The  court  refused  to  hold  said  propositions  and  found  for 
the  plaintiff,  assessing  damages  for  appellant  for  $2,000,  being 
the  amount  the  bats  came  to  at  their  market  value  and  with- 
out making  any  deduction  for  money  advanced  or  freight  paid 
by  Fowler  &  Co. 

Appellant  excepted  to  the  ruling  of  the  court  and  to  the 
finding,  and  from  the  judgment  of  the  court  entered  thereon 
this  appeal  is  prosecuted  to  this  court. 

Mr.  Frank  J.  Crawford,  for  appellant. 

A  factor  can,  without  doubt,  deliver  over  the  actual  pos- 
session of  the  goods  to  a  third  person,  with  notice  of  his  lien, 
in  which  case  the  lien  will  be  kept  alive  and  may  be  used  as 
security  for  a  third  person.  Silverman  v.  Bush,  16  HI.  App.' 
437;  McComber  v.  Davis,  7  East,  7;  Urquhart  v.  Mclvor,  4 
Johns.  103;  Story  on  Sailm.,  Sec.  327;  Donald  v.  Suckling, 
L  R.,  1  Q.  B.  585. 

It  is  well  established  that  a  pledge  is  good  to  the  extent  of 
the  pledgor's  interest  in  the  property. 

In  Belden  v.  Perkins,  78  111.  449,  it  is  held  that  "  where 
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property  is  pledged,  the  pledgee  acquires  a  special  property 
therein,  and  he  may  transfer  the  same  without  impairing  the 
original  lien  thereon,  or  giving  the  owner  a  right  to  reclaim 
it  on  any  other  or  better  terms  than  he  could  have  done  before 
such  transfer." 

Mr.  FfiANK  Baker,  for  appellee. 

That  the  factor  has  a  lien  for  tlie  amount  of  his  advances  is 
true.  That  he  may  deliver  the  goods  so  consigned  to  him  to 
a  third  person  to  hold  for  him  with  a  notice  of  his  lien,  with- 
out waiving  his  lien,  we  also  concede.  But  the  factor  can  not 
pledge  the  goods  of  his  principal.  The  authority  is  to  sell, 
not  to  pledge.  A  pledge  by  a  factor  is  therefore  a  tortious 
act.  and  the  lien  of  the  factor  can  not  by  such  tortious  act  be 
transferred.  This  rule  has  been  strictly  adhered  to  since  it 
was  established  in  Patterson  v.  Tash,  2  Strange,  1178. 

Upon  the  facts  in  this  case  it  is  clear  that  the  character  of 
the  transaction  between  Fowler  &  Co.  and  appellant  was  a 
deposit  by  way  of  pledge,  not  a  mere  delivery  of  goods  with 
notice  of  lien.  Such  a  deposit  was  held  wrongful  and  tortious 
in  Gray  v.  Agnew,  95  111.  315. 

MoBAN,  J.  Fowler  &  Co.  undoubtedly  had  a  lien  on  the 
goods  consigned  to  them  by  appellee  to  the  extent  of  the  $lj20(> 
advanced  by  them  to  appellee  upon  the  goods.  The  third 
proposition  presented  to  the  court  to  be  held,  and  claimed  to 
be  applicable  to  the  facts  in  the  case,  is  that  a  factor  having 
such  a  lien  for  advances  has  such  an  interest  in  the  property, 
that  he  may  pledge  tiie  same  to  another  to  the  extent  of  such 
lien,  without  impairing  the  lien  or  giving  to  the  owner  of  the 
goods  a  right  to  reclaim  tliem  on  any  better  terms  than  he 
could  have  done  had  the  factor  not  pledged  the  goods. 

It  is  a  well  settled  doctrine  of  the  common  law,  that  a  factor         I 
having  a  lien  on  goods  for  advances,  or  for  a  general   balance, 
has  no  right  to  pledge  the  goods,  and  if  he  does  pledge  them 
he  conveys  no  title  to  the  pledgee.     Story  on  Bailment,  Sec 
325. 

But  though  the  factor  can  not  pledge  the  goods  of  his 
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principal  as  his  own,  he  may  deliver  them  to  a  third  person 
for  his  own  security  with  notice  of  his  lien,  and  as  his  agent 
to  keep  possession  for  him;  and  such  change  of  the  lien  does 
not  divest  the  factor  of  his  right,  for  it  is  in  effect  a  con- 
tinuance of  the  factor's  possession.     2  Kent's  Com.  026. 

In  Silverman  v.  Bush,  16  III.  App.  437,  the  doctrine  was 
thus  stated  by  Mr.  Justice  McAllister :  "  If  Grain  [the  factor] 
gave  Silverman  [the  pledgee]  notice  of  his  lien,  and  merely 
placed  the  goods  in  his  possession  to  hold  to  the  extent  of  that 
lien,  and  as  a  substitute  for  him  [Grain],  we  are  of  ojnnion  that 
such  transfer  or  change  of  lien  was  lawful,  and  Grain's  right 
was  not  thereby  divested."  And  in  Urquhart  v.  Mclvor,  4 
Johns.  102,  Kent,  C.  J.,  laid  stress  upon  the  fact,  that  it  was 
understood  and  declared  by  both  the  pledgor  and  pledgee  to 
be  a  mere  deposit  of  the  lien  upon  behalf  of  the  defendants 
in  the  hands  of  their  agent  to  hold  for  them,  and  to  surrender 
to  the  plaintiff  the  formal  possession  on  his  giving  to  the 
defendants  their  just  indemnity.  There  was  no  tortious  con- 
version about  such  change  of  the  lien.  In  McComber  v- 
Davis,  7  East,  11,  the  language  of  Ix>rd  Ellenborough  is : 
'*  Tliat  whether  or  not  a  lien  might  follow  goods  in  the  hands 
of  a  third  person  to  whom  it  was  delivered  over  by  the  party 
liaving  the  lien,  purporting  to  transfer  his  right  of  lien  to  the 
other  as  his  servant  and  in  his  name,  and  as  a  continuance  in 
effect  of  his  own  possession,  yet  it  was  quite  clear  that  a  lien 
could  not  be  transferred  by  the  tortious  act  of  a  broker  pledg. 
ing  the  goods  of  his  principal,  which  he  had  no  authority  to 
do."  We  do  not  understand  that  a  factor  having  a  lien  on 
goods  in  his  possession  for  advances  made  by  him  can,  by 
merely  notifying  the  pledgee  that  he  has  made  advances  on 
the  goods,  pledge  them  for  a  loan  to  himself  for  an  amount 
greater  than  his  advances,  and  invest  the  pledgee  thereby 
with  the  factor's  lien,  to  the  extent  of  the  factor's  advances. 
If  the  factor  falsely  states  to  the  pledgee  the  amount  of  his 
advances,  and  obtains  by  that  means  a  loan  for  more  than  the 
advance,  pledging  the  goods  for  it,  he  has  certainly  been  guilty 
of  a  tortious  act,  and  has  thereby  converted  the  goods  to  his 
own  use.     The  pledgee  deals  wnth  the  factor  at  his  peril,  and 
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if  in  fact  the  circumstances  of  the  pledge  constitute  it  a  con- 
version of  the  goods,  no  matter  that  the  pledgee  is  innocent 
and  has  been  imposed  upon,  tlie  pledge  is  tortious  and  the 
receipt  by  him  of  tlie  goods  is  a  conversion  of  them. 

In  this  case  the  evidence  showed  that  while  Fowler  &  Co. 
did  not  pledge  the  goods  as  their  own  they  falsely  stated  that 
they  had  advanced  on  the  goods  to  the  extent  of  75  per  cent, 
of  their  value,  and,  as  appellant  claims,  obtained  on  the  credit 
of  tliem  $1,700,  when  in  fact  theii' advance  and  lienwasonly  to 
the  amount  of  $1,200.  Indeed,  it  may  well  be  inferred  from 
the  evidence,  that  the  actual  transaction  was  a  special  pledge 
of  a  portion  of  tliese  bats  for  the  sum  of  $1,000  and  a  genera! 
pledge  of  the  remainder  of  them  in  exchange  for  the  goods 
of  other  consignors  which  were  withdrawn  from  tlie  posses- 
sion of  appellant  as  collateral  security  for  a  loan  of  $3,500 
whicli  had  been  made  prior  to  the  receipt  by  Fowler  &  Co.  of 
any  of  the  bats.  We  think  that  such  transactions  were  a 
conversion  of  the  goods,  and  it  follows  that  the  factor's  lien 
for  advances  and  for  freight  paid,  did  not  pass  to  appellant  in 
such  manner  as  that  he  could  hold  the  goods  until  a  tender  of 
the  amount  advanced  was  made.  By  the  act  of  conversion 
the  lien  was  determined,  and  after  the  conversion  trover 
could  be  maintained  by  the  owner  against  the  factor,  witliout 
any  tender  of  the  advances  or  any  demand  for  the  goods,  and 
the  pledgee  can  not  be  in  any  better  position  in  that  respect 
than  his  pledgor.  Therefore,  if  it  be  assumed  that  the  third 
proposition  is  law,  which  question  we  do  not  intend  to  decide, 
still  it  was  properly  refused  by  the  court  as  it  was  not  appli- 
cable to  the  facts  as  shown  by  the  evidence  in  the  case.  In- 
stead of  pledging  the  goods  to  the  extent  of  his  lien  the 
factor  falsely  stated  the  extent  of  his  advances,  and  pledged 
the  goods  for  a  sum  much  in  excess  of  the  amount  for  which 
he  had  a  lien  upon  them. 

This  brings  us  to  the  consideration  of  the  fourth  proposition. 
Story  says,  in.  his  work  on  Bailments,  Sec.  326,  that  while 
the  doctrine  that  the  factor  can  not  pledge  the  goods  of  his 
principal  is  recognized  in  this  country,  it  has  not  as  yet  been 
carried  to  tlie  extent   of  deeming   the   pledge  altogether  a 
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tortious  proceeding,  "  so  that  the  prioeipal  may  maintain  an 
action  against  the  pledgee  without  discharging  the  lien,  or  at 
least  mithout  giving  the  pledgee  a  right  to  recoup  the  amount 
of  the  lien  in  the  damages^  The  latter  proposition  is,  in  onr 
opinion,  the  one  best  sustained  by  authority,  it  is  true  that 
in  a  note  to  this  section,  the  editor  states  the  rule  as  drawn 
by  him  from  the  "  later  decisions "  to  be  contrary  to  that 
stated  by  the  learned  author,  but  the  cases  cited  by  the  editor 
wholly  fail  to  sustain  his  position.  It  is  not  inconsistent  to 
say  that  while  the  principal  may  maintain  trover  against  the 
factor's  pledgee  for  the  goods  converted,  yet  the  damages 
shall  be  reduced  by  any  advances  or  payments  by  the  factor 
made  upon  the  goods.  Trover  is  an  equitable  action,  and  the 
rule  frequently  upheld  is,  that  the  plaintiff  can  recover  dam- 
ages only  to  the  extent  of  the  injury  actually  sustained.  Thus 
if  the  mortgagee  bring  trover  against  the  mortgagor  he  can 
recover  only  the  amount  of  the  debt,  and  where  an  executor 
de  son  tort  is  sued  in  trover  by  the  rightful  administrator,  he 
may  show  in  mitigation  of  damages  that  he  paid  debts  which 
the  administrator  would  be  bound  to  pay,  and  if  such  pay- 
ments equal  the  value  of  the  property  converted,  the  admin- 
istrator will  recover  only  nominal  damages.  1  Williams  on 
Executors,  144.  If  the  action  in  this  case  was  against  the 
factor  it  would  not  be  questioned  but  that  the  amount  ad- 
vanced by  him  upon  the  goods  might  be  recouped  from  the 
value  of  the  goods  which  the  plaintilBf  would  be  entitled  to 
recover.  This  has  been  frequently  done  in  actions  brought 
to  recover  from  a  pledgee.  Javis  v.  Rogers,  15  Mass.  389; 
Stearns  v.  Marsh,  4  Denio,  227;  Story  on  Bailments,  Sec.  349, 
and  case,  cited.  The  right  to  recoup  does  not  rest  upon  the 
principle  of  lien.  It  exists  after  the  lien  has  been  destroyed 
by  a  tortious  act  of  the  party  .in  whose  favor  it  originally 
obtained,  the  sole  object  of  the  law  in  awarding  damages  to  a 
plaintiff  being  to  compensate  him  for  the  injury  he  has  suf- 
fered from  the  wrongful  act  of  the  defendant.  The  tortious 
pledge  of  the  goods  by  the  factor  is  not,  in  form,  an  assign- 
ment to  the  pledgee  of  the  factor's  claim  against  the  princi- 
pal  for  advances,  but  it  certainly  operates    to   transfer   as 
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between  tlie  factor  and  the  pledgee,  all  rights  which  exist  to 
have  damages  for  the  tortious  act  mitigated  as  against  the 
principal. 

This  doctrine  was  applied  by  our  Supreme  Court  in  the  cat^e 
of  Belden  v.  Perkins,  78  111.  449.  There  Perkins  pledged 
certain  corn  to  one  Patterson  to  secure  a  debt  By  the  terms 
of  the  contract  under  which  the  corn  was  pledged,  Perkins 
was  entitled  to  determine  the  time  when  the  corn  should  be 
sold,  but  Patterson  sold  the  corn  to  Beiden  without  notice  to» 
or  the  consent  of  Perkins.  Belden,  in  his  turn,  sold  the  corn 
and  received  the  mouev  for  it,  and  Perkins  sued  Belden  for 
money  had  and  received,  and  recovered  judgment  for  the  whole 
value  of  the  corn  without  any  deduction  for  the  debt  for  which 
it  was  pledged.  The  Supreme  Court  revereed  the  case  on  the 
ground  that  if  Patterson  had  converted  the  corn  into  money  and 
the  action  had  been  against  him,  he  would  liave  been  entitled 
to  recoup  the  debt  due  him,  and  saying:  "If  then,  the  pledgor 
could  not  recover  the  value  of  the  property  from  the  pledgee 
without  the  payment  of  the  debt  for  which  the  property  was 
pledged,  does  not  the  same  principle  apply  in  an  action  against 
the  vendee  of  the  pledgee?"  There  was  in  that  case  no 
formal  assignment  of  the  debt  to  the  purchaser  of  the  corn^ 
yet  the  court  held  that  Belden,  the  vendee  of  the  pledgee 
Patterson,  might  recoup  the  amount  of  the  debt  due  Patterson 
from  Perkins,  against  Perkins'  cause  of  action.  That  was  an 
action  for  money  had  and  received,  but  no  doubt  trover  could 
have  boon  maintained,  and  no  reason  occurs  to  us  why  the 
same  measure  of  damages  would  not  have  obtained  in  such 
action,  for  trover  and  money  had  and  received  are  both  equi- 
table actions.  The  same  rule  in  substance  was  applied  by  the 
court  in  Tripp  v.  Grouner,  60  111.  474.  There,  goods  had  been 
distrained  for  rent,  and  were  sold  by  the  Constable  without 
having  been  appraised  as  the  law  required.  The  owner  of  the 
goods  brought  trover  against  the  Constable  for  the  conversion 
of  the  goods,  and  the  Supreme  Court  held  that  the  action 
could  be  maintained,  but  that  the  amount  which  the  defendant 
had  paid  u])on  the  plaintiff's  rent  should  be  deducted  or  ap- 
plied in  mitigation  of  damages.     Nor  is  tliere  wanting  very 
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respectable  authority  directly  in  point.  The  First  National 
Bank  of  Louisville  v.  Boyce,  78  Ky.  42,  so  far  as  the  question 
now  under  consideration  is  concerned,  is  not  to  be  distin- 
guished from  the  case  at  bar.  There  a  lot  of  bagging  was 
shipped  by  a  manufacturer  to  a  firm  of  commission  merchants 
to  be  sold  on  his  account  and  the  proceeds  remitted.  The  fac- 
tors advanced  npon  the  goods,  and  having  placed  some  of 
them  in  a  warehouse,  took  warehouse  receipts  which  they 
pledged  as  their  own  to  secure  a  loan  made  by  the  bank  for 
an  amount  in  excess  of  the  advance.  The  principal  brought 
an  action  under  the  code  against  the  bank  for  the  value  of  the 
bagging,  and  the  bank  answered,  setting  up  the  insolvency 
of  the  factors,  and  claiming  to  set  off,  against  the  value  of  the 
goods,  the  amount  which  the  factors  had  advanced  on  them  to 
the  owner.  A  demurrer  was  sustained  to  the  answer,  and  on 
appeal  the  Supreme  Court  reversed  the  case,  after  a  vej'y  full 
review  of  authorities,  taking  the  ground  that  such  equitable 
defense  must  be  clearly  admissible  under  the  code,  as  the 
manifest  equity  and  justice  of  the  cases  had  carried  the  doc- 
trine so  far  at  common  law  "  that  equitable  defense  by  way  of 
recoupment  or  equitable  set-off  has  been  entertained  and  made 
effectual  in  actions  of  trover.  While  saying  the  factor  had  no 
right  to  pledge  the  goods  of  his  princij>al,  the  court  have 
with  great  unanimity  allowed  the  amount  sought  to  be  recov- 
ered of  the  innocent  pledgee  of  the  factor  to  be  reduced  by 
sums  justly  due  from  the  principal  to  his  factor.  Wherever 
the  action  sounds  in  damages,  the  plaintiff  is  restricted  in  his 
recovery  to  the  damages  actually  subtained."' 

Wo  are  of  opinion,  therefore,  in  view  of  the  foregoing 
authorities,  that  appellant  was  entitled  to  recoup  from  the 
value  of  the  goods  pledged  to  him,  the  amount  which  Fowler 
&  Co.  had  advanced  to  appellee  upon  the  goods,  as  well  as 
the  amount  of  freight  paid  by  them  for  the  goods  at  the  time 
they  were  received  by  them.  The  court  should  have  held  the 
fourth  proposition  of  law  and  should  have  deducted  from  the 
appellee's  recovery,  the  money  shown  to  have  been  advanced 
to  appellee  and  the  freight  charges  paid  by  the  factor,  and  for 
the  error  in  that  regard,  the  judgment  must  be  reversed  and 
the  cause  remanded.  lie  versed  and  remanded. 
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Charles  P.  Willard 

V. 

Adolph  Swanson. 

Instructions — Slight  Inaccuracy — Comparative  Negligence^  Errors^ 
Assignment  €f ^-Damages  for  Personal  Injury — Whether  Excessive. 

1 .  Where  the  law  is  correctly  stated  in  the  instructions  given,  a  slif^t 
departure  from  strict  verbal  accuracy  in  one  instruction  wiU  not  justify  a 
rdversal,  unless  the  circumstances  of  the  entire  case  comi>el  the  conclusioii 
that  the  inaccuracy  in  fact  misled  the  jury. 

2.  In  an  instruction  on  comparative  negligence  it  is  best,  though  not 
nec?ssary,  to  state  the  hypoth  sis  of  ordinary  care,  and  to  use  the  word 
*•  slight"  instead  of  "  some"  in  describing  the  negligence  of  the  plaintiff. 

3.  An  instruction  for  the  appellee  stated  in  the  same  terms  as  one  given 
for  the  appellant  can  not  be  assigned  by  him  as  error,  he  having  induced 
the  court  to  treat  it  as  correct. 

4.  The  appellant  can  not  assign  as  error  a  modification  of  an  instruction 
asked,  which  could  not  have  injured  him. 

5.  In  an  action  by  an  employe  against  his  employer  for  damages  for 
a  personal  injury,  a  verdict  for  9^,0^0  is  held  not  to  be  so  excessive  as  to 
show  an  unreasonable  exercise  of  the  discretion  of  the  jury. 

[Opinion  filed  April  26,  1887.1 

Appeal  from  the  Superior  Court  of  Cook  County;  tlie  Ilon- 
RoLLiN  S.  Williamson,  Judge,  presiding. 

Messrs.  W.  G.  &  A.  T.  Ewing,  for  appellant. 

For  the  injuries  sustained  by  appellee,  to  wit,  the  loss  of 
part  of  the  second  finder  of  the  left  hand,  $2,000  is  excessive 
damages.  City  of  Elgin  v.  Kenwick,  86  111.  498;  C,  R.  L  ife 
P.  R.  R.  Co.  V.  Payzant,  87  111.  125;  Kepperly  v.  Ramsden, 
83  111.  354. 

The  appellee  was  not  in  the  exercise  of  ordinary  care  at  the 
time  of  the  injury  and  consequently  can  not  sustain  his  judg- 
ment, even  if  appellant's  negligence  was  gross.  Pennsylvania 
Co.  V.  Lynch,  90  111.  333;  Sinclair  v.  Berndt,  87  111.  174; 
Myers  v.  I.  &  St.  L.  R'y  Co.,  113  111.  386;  St.  L,  &  S.  E.  R'y 
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Co.  V.  Britz,  72  111.  356;  St.  L.  Bolt  &  Iron  Co.  v.  Burke,  12 
111.  App.  369;  I.  C.  R  K.  Co.  v.  Hetherington,  83  111.  510. 

If  appellee  had  the  opportuiiity  of  knowing  the  situation 
and  condition  of  the  saw,  with  reference  to  guards  and  loose 
piiUej,  he  is  presumed  in  law  to  have  known,  and  can  not 
recover  for  an  injury  occasioned  or  contributed  to  by  his 
nec^ligence  in  that  regai-d.  Penn.  Co.  v.  Lynch,  90  111.  338; 
Wharton  on  Negligence,  Sees.  214,  215. 

If  any  employe  knew  of  the  danger,  or  by  the  exercise  of 
ordinary  care  and  prudence  he  could  have  ascertained  it,  and 
does  not  do  so,  and  continues  in  the  service,  he  is  deemed  to 
have  voluntarily  accepted  the  risk,  and  can  not  recover. 
C.  &  T.  R  K.  V.  Sifhmons,  11  111.  App.  147;  Moss  v.  Johnson, 
22  111.  633,  642;  I.  C.  R  R  Co.  v.  Jewell,  46  111.  99;  Wright 
V.  X.  T.  C.  R  R,  25  N.  T.  564;  Hayes  v.  Western  Trans. 
Co.,  3  Cush.  270. 

Appellee,  without  any  real  or  apparent  necessity,  went  to 
the  saw  table  for  kindling,  and  must  bear  the  consequences  of 
his  voluntary  act,  the  rule  being  that  a  servant  who  voluntarily 
selects  a  dangerous  method  of  doing  a  thing  and  is  injured 
can  not  recover.  St.  L.  Bolt  &  Iron  Co.  v.  Burke,  12  111. 
App.  369. 

It  is  the  duty  of  one  approaching  a  dangerous  place  to  use 
reasonable  care  to  avoid  injury;  a  failure  to  do  so  will  ])re- 
clude  a  recovery.  City  of  Bloomington  v.  Read,  2  111.  App. 
542;  I.  C.  R  R  Co.  v.  Hetherington,  83  111.  510;  C.  &  iS\ 
W.  R'y  Co.  V.  Hatch,  79  111.  137. 

Mr.  I.  K.  BoYESEN,  for  appellee. 

It  is  not  controverted  that  plain tiflf  could  not  recover  if  he 
was  not  in  the  exercise  of  ordinary  care;  the  rule  has  been 
such  ever  since  the  Jacobs  case,  in  20  111.  But  it  has  not  been 
held  necessary  in  each  instruction  to  set  forth  that  principle. 
It  is  sufficient  if  the  instructions,  as  a  series,  correctly  present 
the  law  to  the  jury.  T.,  W.  &  W.  R  R  Co.  v.  Ingraham,  77 
111.  309;  Walker  v.  Collier,  37  111.  362;  Yundt  v.  Ilartrunft, 
41  111.  9;  C.  ife  A.  R  E  Co.  v.  Johnson,  116  111.  206,  210. 

The  damages  awarded  are  not  excessive.  Elgin  v.  Renwick, 


I 
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86  111.  498;  C,  R  I.  &  P.  R  R  Co.  v.  Payzant,  87  III.  125; 
Kepperly  v.  Rarasden,  83  HL  354;  Chicago  W.  D.  R  R  Co. 
V.  Hughes,  69  111.  170. 

MoRAN,  J.  The  judgment  appealed  from  was  rejidered  in 
favor  of  appellee  in  an  action  brought  to  recover  for  injaries 
received  by  appellee  from  a  cu'cular  saw  which  was  running 
in  the  machine  shop  of  appellant,  where  appellee  was  engaged 
as  an  employe.  The  accident  occurred  iu  the  night  time,  and 
it  was  claimed  that  the  saw  was  allowed  to  run  all  the  time 
whether  in  use  or  not;  that  there  was  not  light  enough  so  that 
a  person  could  distinguish  whether  the  saw  was  running  or  not; 
that  it  was  not  guarded  in  any  way,  and  appellee,  while  in  the 
exercise  of  ordinary  care,  came  in  contact  with  said  saw  and 
was  injured. 

Appellant  contends  that  the  second  instruction  given  for 
the  plaintiff,  erroneously  states  the  doctrine  of  what  is  known 
as  comparative  negligence.  Said  instruction  is  as  follows: 
"  You  are  further  instructed  that  even  though  you  find  from 
the  evidence  that  the  plaintiff  was  guilty  of  some  negli- 
gence contributing  to  the  injury  testified  about,  and  was  not 
free  from  negligence  on  his  part,  this  will  not  prevent  him 
from  recovering  in  this  action,  if  he  is  otherwise  entitled  to 
recover,  provided  that  you  believe  from  the  evidence  that  tlie 
defendant  was  guilty  of  gross  negligence,  contributing  to  the 
injury  testified  about,  so  that  the  negligence  of  the  plaintiff 
was  slight  in  comparison  with  that  of  the  defendant,  if  any, 
and  the  negligence  of  the  defendant,  if  any,  was  gross  in  com- 
parison with  that  of  the  plaintiff,  if  any,  and  that  such  negli- 
gence of  the  defendant,  if  any,  produced  the  injury  com- 
plained of." 

Counsel  contends  that  the  instruction  should  have  required 
the  jury  to  find  that  the  negligence  of  the  plaintiff  was  in  fact 
slisrht  when  considered  in  relation  to  all  the  circumstances  of 
the  case  as  well  as  slight  in  comparison  with  that  of  defendant, 
and  he  argues  that  some  negligence  may  be  ordinary  negli- 
gence as  well  as  slight  negligence  and  that  if  the  "  some  neg- 
ligence "  supposed  in  the  instruction   was  in  fact  ordinary 
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negligence,  it  could  not  become  slight  by  comparing  it  with 
the  negligence  of  tlie  defendant  even  if  that  were  gross.  If 
the  jury  were  not  fully  instructed  as  to  the  necessity  of  plain t- 
itf's  having  exercised  ordinary  care,  we  should  be  inclined  to 
regaid  counsel's  contention  as  not  without  force;  but  we  find 
that  plaintill's  first  instruction  contains  the  hypothesis  of  ordi- 
nary care  on  his  part,  and  that  in  several  of  the  defendant's 
instructions  given,  the  jury  are  plainly  told  that  unless  plaint- 
iff was,  at  the  time  of  the  accident,  in  the  exercise  of  ordinary 
care  on  his  part  he  could  not  recover.  Considering  the 
in&tructions  given  as  a  series,  or  considering  plaintiff's 
instructions  alone  as  a  series,  the  jury  are  told  that  if  the 
plaintiff  was  in  the  exercise  of  ordinary  care  and  yet  was  guilty 
of  some  negligence,  yet  if  the  defendant  was  guilty  of  gross 
negligence  contributin;i^  to  the  injury,  and  the  negligence  of 
the  plaintiff  was  slight  in  comparison  with  that  of  the  defend- 
ant, and  the  negligence  of  defendant  gross  in  comparison  with 
that  of  plaintiff,  and  that  the  negligence  of  the  defendant 
]>roduced  the  injury,  then  the  plaintiff  could  recover.  To 
tell  the  jury  that  plaintiff  must  have  exercised  ordinary  care, 
and  yet  might  recover  if  guilty  of  some  negligence,  which 
in  comparison  with  defendant's  gross  negligence  was  slight, 
is  in  effect  and  essence  to  tell  them  that  the  "  some  negli- 
gence" must  be  slight  in  fact  as  well  as  slight  in  comjmri- 
son.  That  is  to  say  the  exercise  of  ordinary  care  by  an  indi- 
vidual excludes  all  idea  of  negligence  on  the  part  of  such 
individual  that  is  not  slight  in  the  legal  sense,  and  if  one  is  * 
found  to  have  exercised  ordinary  care  and  yet  to  have  been 
guilty  of  some  negligence,  he  has  been  found  to  have  been 
guilty  of  slight  negligence  only.  It  would  be  better  always  to 
state  in  an  instruction  on  comparative  negligence  the  hypothesis 
of  ordinary  care,  and  we  do  not  say  that  the  term  "  slight"  is 
not  more  accurate,  and  for  that  reason  is  not  to  be  preferred 
to  the  word  "  some  "  as  used  in  the  instruction  under  consid- 
ation;  but  wliere,  on  the  whole,  the  law  is  correctly  stated  to 
the  jnry,  a  slight  departure  from  strict  verbal  accuracy  in 
one  instruction  will  not  justify  a  reversal  unless  the  circum- ' 
stances  of  the  entii-e  case  compel  the  conclusion  that  the  inac- 
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curacy  in  fact  misled  the  jury.  The  exact  form  of  this 
instruction  has  received  the  approval  of  the  Supreme  Court 
in  C.  &  A.  R  R.  Co.  v.  Johnson,  116  111.  206,  and  in  the  City 
of  Chicago  v.  Stearns,  105  III.  554,  and  the  rule  of  comparative 
negligence  has  been  repeatedly  stated  by  the  Supreme  Court 
in  the  terms  in  which  it  is  stated  in  the  instruction.  C.  &  N- 
W.  R.  R.  Co.  V.  Diniick,  96  HI.  42;  C.  &  N.  W.  R  R  Co.  v. 
Clark,  70  111.  276;  Calumet  Iron  &  Steel  Co.  v.  Martin,  115 
111.  358. 

Further,  defendant's  counsel,  in  his  seventh  instmction  given 
by  the  court  without  modification,  stated  the  rule  of  compara- 
tive negligence  in  the  same  terms  as  those  used  in  plaintiffs 
instruction,  and  which  he  now  contends  to  have  been  improper 
and  erroneous.  To  present  the  instruction  thus  couched  to 
the  court,  was  to  assertthe  accuracy  of  the  terms  in  which  the 
rule  of  comparative  negligence  was  stated  by  the  plaintiff, 
and  one  can  not  assign  for  error  that  which  he  has,  by  his  own 
statement,  induced  the  court  to  treat  as  correct  Northern  L. 
P.  Co.  V.  Benninger,  70  111.  571;  Calumet  Iron  &  Steel  Co.  v. 
Martin,  115  111.  358. 

Complaint  is  made  that  the  court  modified  the  defendant's 
ninth  instruction.  As  asked,  said  instruction  stated  tliat  if  plaint- 
iff was  guilty  of  some  negligence,  and  defendant  was  also  guilty 
of  some  negligence  contributing  to  the  injury,  yet  if  the  negli- 
gence of  the  plaintiff  and  negligence  of  the  defendant,  when 
compared,  were  gross,  the  verdict  should  be  for  the  defendant 
As  modified,  it  stated  that  if  the  plaintiff's  negligence  was 
not  slight,  and  the  defendant's  was  gi-oss,  the  verdict  should  be 
for  the  defendant  Manifestly  the  modification  made  the 
insti'uction  much  more  favorable  to  appellant  than  the  instruc- 
tion as  asked,  and  he  can  not  assign  as  error  that  which  could 
not  injure  him. 

It  is  claimed  that  the  damages  allowed  by  the  jury  were 
excessive.  The  damages  are  undoubtedly  large,  but  we  can 
not  say  that  the  sum  allowed  is  so  large  as  to  evidence  any 
passion  or  prejudice  on  the  part  of  the  jury,  or  to  strike  the 
mind  at  first  blush  as  being  unreasonable.  We  can  not  say 
that  the  damages  are  so  excessive  as  to  demand  that  the  ver- 
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diet  should  be  set  aside  on  that  ground.  Damages  for  an 
injury  such  as  plaintiff  sustained  must,  in  the  nature  of  the 
case,  rest  in  the  sound  discretion  of  the  jury,  and  when  the 
court  can  not  say  that  the  discretion  has  been  unreasonably 
exercised,  the  verdict  ought  not  to  be  disturbed. 

We  are  of  opinion  that  there  is  no  error  in  the  record,  and 
the  judgment  of  the  Superior  Court  must,  therelore,  be 
affirmed. 

Judgrnent  affirmed. 


Peter  O'Conner 

V. 

James  Parrott. 


Trespass — Distresg— Eviction — Punitive  Damages — Whether  Excessive 
— Question  for  Jury, 

1.  In  an  action  of  trespass,  i£  the  circumstancefl  warrant  the  allowance 
of  punitive  damages,  the  question  of  damages,  within  reasonable  liniitSi  is 
for  the  jury. 

2.  In  the  case  presented  it  is  held,  that  a  verdict  for  86,500  is  not  so  ex. 
oessive  as  to  show  passion  or  prejudice  on  the  part  of  the  jury. 

[Opinion  filed  April  26,  1887.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
JoHK  G.  BoGERS,  Judge  presiding. 

Mr.  KoBBBT  Hbrvey,  for  appellant 

Messrs.  Mbbbiah  ^  Whipple,  for  appellee. 

Per  Guricmh,  This  was  an  action  of  trespass  by  appellee 
against  appellant  for  breaking  and  entering  the  premises  of 
appellee  and  carrying  away  certam  goods  and  chattels  of  the 
alleged  value  of  $1,000.  Under  the  pretense  of  serving  a 
distress,  the  door  of  appellee's  house,  which  wad  locked,  was 
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opened  during  the  absence  from  home  of  appellee  and  his 
family;  all  the  goods  of  appellee  of  every  kind  and  all  the 
furniture  in  the  house  was  removed  and  placed  in  a  ware- 
h  >use.  The  distress  warrant  was  for  about  $5J  and  the  evi- 
dence tends  to  show  that  the  levy  was  excessive.  It  also 
appears  that  the  real  purpose  of  the  distress  was  to  evict 
appellee  from  the  premises. 

There  is  no  suggestion  in  appellant's  brief  that  any  error  of 
law,  whatever,  was  committed  by  the  court  below.  The  sole 
ground  urged  for  reversal  is  that  the  damages  are  excessive. 
There  is  nothing  in  the  amount  allowed  which  would  suggest 
that  the  verdict  is  so  excessive  as  to  show  passion  or  prejudice 
on  the  part  of  the  jury.  The  evidence  shows  property  of  a 
considerable  value  was  taken  which  appellee  never  recovered. 
The  circumstances  warranted  the  jury  in  allowing  pnnitive 
damages,  and  in  such  cases  within  reasonable  limits  the  question 
of  damages  is  one  entirely  for  the  jury,  under  the  evidence. 
There  is  no  ground  for  reversal  and  the  judgment  must  be 
atiii*med« 

Judgment  affirmed. 


William  A.  Christy 

V. 

RiCHAKD  W.  Stafford. 

Sales — Future  Delivery  upon  Order  of  Vendee — Tender— Ahilify  and 
liendiness  to  Perform — Measure  of  Damages — Practice, 

1.  In  an  action  for  damagres  by  the  TCndor,  on  a  contract  for  the  sale  of 
pickles  for  future  delivery,  it  is  held:  That  the  plaintiff  was  not  required 
to  deliver  until  the  defendant  had  ordered  the  ^ods  and  designated  the  place 
of  the  delivery;  that  the  plaintiff  was  not  required  to  tender  the  pickles 
or  to  offer  to  deliver  them  to  appellant  before  the  expiration  of  the  contract 
in  order  to  entitle  him  to  maintain  an  action  thereon;  that  it  was  not  neoeft- 
snry  for  the  plaintiff  to  show  that  he  had  actually  in  his  possession,  on  the 
day  of  its  expiration,  sufficient  pickles  to  fill  the  contracti  it  being  shown 
that  by  purchase  from  other  dealers  he  had  control  of  enough  pickles  to  fiU 
it;  and  that  the  evidence  sustains  the  measure  of  damages  adopted  by  the 
court. 


First  District — October  Tkrm,  1886.      431 

Christy  v.  Staff oid. 

2.  In  a  suiton  a  contract  of  sale  or  for  damages  in  failing  to  p  rform  it, 
"where  delivery  is  to  be  at  the  option  of  the  defendant,  on  notice  by  him,  or 
at  a  place  designated  by  him,  it  is  sufficient  for  the  plaintiff  to  prove  an 
ability  and  readiness  to  deliver  or  perform  on  his  part  upon  notice  or  de- 
mand by  the  defendant. 

3.  This  court  will  not  reverse  a  case  on  a  point  which,  from  the  whole 
record,  appears  to  be  based,  at  best,  on  a  mere  slip  of  the  tongue. 

[Opinion  filed  April  26,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Kirk  Hawes,  Judge,  presiding. 

Statement  by  Moran,  J.  This  action  was  brought  by  appel- 
lee to  recover  damages  for  a  failure  on  the  part  of  appellant 
to  perform  the  following  contract : 

''W.  McHenry,  hi.,  Nov.  15,  1883. 

Bought  this  day  of  R  W.  Stafford, 

1,500  bbls.  medium  (1200)  Pickles    @      $4.50 

1,000     "     small.     (2400)         "        @         5.25 

500     «     gherkins  (3500)         «        @         5.50 

Less  2^  per  cent.,  terms  cash  on  delivery,  goods  to  be  taken 
between  this  date  and  January  1, 1885.  Goods  to  be  delivered 
at  store  or  depot  in  Chicago  free  of  charge,  but  when  shipped 
in  car-load  lots  drayage  to  be  charged.  Above  sale  to  be  bona 
fid'C  in  case  of  a  fair  average  crop,  but  in  case  the  crop  is  short 
goods  to  be  delivered  in  proportion.  This  is  a  continuance 
of  the  contract  of  May  19,  1883. 

Christy,  Walker  &  Co. 

R.  W.  Stafford." 

The  contract  of  May  19th  alluded  to  was  similar  to  the 
foregoing  in  its  terms,  save  that  the  various  grades  of  pickles 
were  at  a  lower  price,  and  the  goods  were  to  be  taken  between 
October  1,  1883,  and  January  1,  1884.  Some  letters  passed 
between  the  parties  after  the  making  of  the  contract — one 
written  by  appellants  November  20,  18S3,  in  which  appellee 
is  told  that  if  he  delivers  pickles  to  them  without  their  orders 
he  will  have  the  trouble  of  drawing  the  goods  both  ways,  for 
they  would  not  accept  them  faster  than  they  needed  them. 
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One  letter  written  to  api)ellee,  March  13,  1884,  bj  appellants, 
ordering  several  barrels  and  lialf  barrels  of  pickles  delivered 
at  61  Michigan  Avenue  at  once;  one  letter,  January  16, 1884, 
to  appellee,  stating  tliat  they  had  heard  that'  he  was  selling 
pickles  by  car  lots  and  they  would  get  every  pickle  they 
bought  of  him  at  contract  price  regardless  of  how  hai*d  it 
might  come  on  him. 

Appellants  denied  that  the  letter  of  November  20,  1883, 
had  any  reference  to  the  contract  in  suit,  but  contended  that 
it  related  to  deliveries  to  be  made  under  a  prior  contract  which 
had  not  yet  been  completed. 

Pickles  were  delivered  by  appellee  under  the  contract  in 
suit  only  as  they  were  ordered,  and  were  delivered  either  at 
the  store  or  the  depot  in  Chicago  as  the  order  du-ected. 
Appellee  testified  that  he  looked  for  orders  at  the  store  and 
sought  to  have  them  take  more  pickles,  but  they  could  not  do 
it;  that  he  told  appellant  he  was  ready  to  p^ive  them  to  him, 
but  appellant  would  not  take  them  faster  than  he  wanted  them. 
On  December  15,  1884,  appellee  wrote  as  follows  to  Christy, 
Walker  &  Co.: 

"  I  have  no  order  as  yet  when  you  want  the  balance  of  your 
pickles  delivered.  From  what  you  said  before,  I  understood 
that  you  would  rather  have  the  pickles  in  salt,  but  as  by  our 
contract  they  are  all  to  be  delivered  by  the  first  of  January, 
I  am  putting  them  in  vinegar  to  have  them  ready  for  you.  I 
am  willing  to  keep  them  in  salt  if  you  wish  it,  but  if  you  do 
wish  it,  telegraph  me  at  once.  But  if  I  do  so  keep  them  I 
would  not  waive  my  right  to  payment  at  date  fixed  by  con- 
tract. 

Tours  truly, 

R.  W.  Staffobd." 

Tills  letter  was  not  answered  by  appellant,  and  appellee,  fear- 
ing that  he  would  order  all  remaining  pickles  to  be  delivered 
on  the  last  day  of  the  contract,  made  arrangements  with 
other  dealers  to  furnish  the  pickles  to  him  if  he  should  not 
have  enough  on  hand  himself  at  the  time  they  might  be 
ordered.  Appellee  notified  appellant  that  if  they  did  not 
take  the  pickles  he  would  have  to  sell  them  and  sue  him  for 
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the  difference.  The  market  price  for  pickles  was  declining 
during  the  month  of  December.  After  the  first  of  January, 
1885,  appellee  sold  on  the  market  the  pickles  agreed  to  be 
taken  by  appellant  and  brought  the  snit  to  recover  damages. 
The  case  was  tried  by  the  court,  jury  being  waived,  and  the 
issnes  were  found  for  the  plaintiff  and  damages  assessed  against 
appellant  at  $1,523.  Exception  was  taken  on  the  judgment  of 
the  court  and  the  case  is  brought  to  this  coni*t  by  appeal. 

Messrs.  F.  K.  Granoeb  and  Cook  &  Upton,  for  appellant. 

Mr.  John  V.  Lb  Moynb,  for  appellee. 

4 

Moran,  J.  The  contract  between  appellant  and  appellee 
provided  as  follows:  "  Goods  to  be  taken  between  this  date 
and  January  1,  1885.  Goods  to  be  delivered  at  store  or  depot 
in  Chicago,  free  of  charge,  but  when  shipped  in  car-'oad  lots 
drayage  to  be  charged." 

The  contract  was  dated  November  15,  1883.  We  construe 
the  contract  to  mean  that  appellant  had  the  option  to  take  the 
pickles  agreed  to  be  delivered,  from  time  to  time,  or  all  at  one 
time,  but  that  he  was  bound  to  take  them  before  January  1, 
1885.  Appellee  was  bound  to  deliver  them  at  the  store,  depot 
or  on  the  cars,  as  appellant  should  elect,  but  he  was  not 
required  to  deliver  until  appellant  had  ordered  the  goods  and 
designated  the  place  of  delivery.  Nor  was  appellee  required 
to  tender  the  pickles  or  to  offer  to  deliver  them  to  appellant 
before  the  expiration  of  the  contract  in  order  to  entitle  him 
to  maintain  an  action  for  the  breach  of  the  contract.  The 
order  in  which  the  acts  of  the  parties  were  to  be  done  was 
fixed  by  the  contract,  and  when  such  is  the  case,  the  one  who 
is  required  to  act  first  must  act;  must  do  what  is  required  by 
the  contract  before  the  other  can  reasonably  be  expected  or 
legally  required  to  perform  or  to  offer  to  perform.  "If  the 
delivery  by  the  vendor  is  to  take  place  upon  the  doing  of  cer- 
tain acts  by  the  purchaser,  the  vendor  is  not  in  default  for  non- 
delivery nntil  notice  of  the  purchaser  of  his  performance  of 
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the  acts  on  which  the  delivery  is  to  take  place."    Benj.  on 
Sales,  Sec  679. 

In  a  suit  on  the  contract  or  for  damages  in  failing  to  per- 
form it,  where  delivery  is  to  be  at  the  option  of,  or  on  notice 
by,  or  at  a  place  to  be  designated  by  the  defendant,  it  is  suffi- 
cient for  the  plaintiflE  to  prove  an  ability  and  readiness  to  deliver 
or  perform  on  his  part  npon  notice  or  demand  by  the  defend- 
ant    From  the  evidence  in  this  record  we  learn  that  the  acts 
of  the  parties  under  this  contract,  so  far  as  they  went  in  the 
lierformance  of  it,  were  in  consonance  with  what  we  have  fonnd 
to  be  the  legal  meaning  of  it.     It  was  the  coarse  of  business 
for  appellant  to  order  from  appellee  the  pickles  as  he  wanted 
tiiem  and  to  designate  the  quantities  of  each  kind,  and  the  size 
of  the  packages,  and  the  place  where  to  be  delivered,  and  for 
appellee  to  deliver  in  the  quantities,  particular  packages  and 
at  the  place  designated,  and  from  this  course  of  business  there 
does  not  appear  to  have  been  a  departure,  so  far  as  the  pickles 
were  taken  by  appellant  under  the  contract.     It  then  appeai-s 
that  the  parties,  by  their  acts,  construed  the  contract  as  the  law 
construes  it.     Appellant  was  bound  to  notify  appellee  where 
to  deliver  the  whole  of  the  pickles  before  the  contract  expired 
and  appellee  is  only  bound  to  show  that  he  filled  all  orders 
made  upon  him,  and  that  he  was  ready  and  willing  to  fill  the 
contract  on  his  part,  on  receiving  the  order  of  appellant.     Posey 
V.  Scales,  55  Ind.  282;  West  v.  Emmons,  5  Johns.  179. 

In  this  view  it  is  unnecessary  to  determine  as  to  whether 
appellee,  at  different  times  before  the  expiration  of  the  con- 
tract, requested  appellant  to  take  the  pickles  and  offered  to 
deliver  them  to  him.  Appellee  was  not  required  by  the  terms 
of  the  contract  to  make  such  request  or  offer,  though  there  is 
in  the  record  much  evidence  tending  to  show  that  appellee 
did  make  such  requests  and  offers,  and  a  finding  to  that  effect 
by  the  court  below  would,  we  think,  be  fully  waiTanted. 

It  is  strenuously  contended  by  appellant  that  the  proof  does 
not  show  an  ability  and  readiness  on  the  part  of  appellee  to 
deliver  the  balance  of  the  pickles  during  the  last  days  of  the 
contract.  We  have  carefully  examined  the  evidence  on  tin's 
point,  and  we  have  reached  the  conclusion  that  it  fully  sustains 
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the  finding  of  the  court  below  in  that  regard.  It  was  not 
necessary  for  appellee  t(»show  that  he  had  actually  in  his  pos- 
session on  the  last  day  of  the  contract  sufficient  pickles  of  the 
different  grades  to  fill  the  contract.  It  was  enough  if,  by 
purchase  from  other  dealers,  he  had  control  of  enough  pickles 
to  fill  the  contract.  As  to  the  amount  of  the  damages  assessed 
by  the  court,  it  appears  that  there  is  some  conflict  as  to  what 
was  the  market  price  for  pickles  after  the  first  of  January. 
Some  of  the  witnesses  make  the  market  price  higher  than  the 
price  which  the  court  must  have  taken  as  a  basis  in  assessing 
the  damages,  but  others  of  the  witnesses  placed  the  market 
price  much  lower.  There  is  evidence  which  fully  sustains  the 
measure  of  damages  adopted  by  the  court,  and  we  see  no 
reason  for  disturbing  the  finding. 

Appellant  contends  that  as  the  record  stands,  it  shows  that 
appellee  was  paid  $1,000  more  than  the  pickles  he  delivered 
would  come  to.  Appellee  in  his  testimony  swears  to  the 
number  of  barrels  of  pickles  delivered  by  him  under  the  con- 
tract and  swears  that  he  was  paid  for  those  delivered,  in  full. 
The  testimony  as  written  in  the  record  shows  that  in  stating 
the  amount  of  money  he  received  he  stated  it  at  $1,862.69. 
This  would  be  about  $1,000  more  than  the  pickles  delivered 
would  come  to  at  contract  price.  Appellant,  on  being  asked, 
stated  that  ho  could  not  dispute  the  account  of  appellee  as  to 
the  number  of  barrels  delivered,  and  there  was  no  pretense  or 
suggestion  by  appellant  or  his  counsel  in  the  court  below  that 
he  had  in  fact  paid  appellee  more  than  the  pickles  delivered 
came  to,  and  it  is  not  contended  here  by  his  counsel  that,  as  a 
matter  of  fact,  a  thousand  dollars  in  excess  was  paid.  The 
dispute  was  over  the  amount  of  damages  for  not  taking  the 
remainder  of  the  pickles,  and  it  is  very  unlikely  that  if  there  had 
been  an  over-payment  to  the  extent  of  a  thousand  dollars,  it 
should  have  escaped  the  attention  of  all  parties  and  the  court. 
We  think  under  such  circumstances  we  are  warranted  in  the 
conclusion  that  appellee  made  a  mistake  in  uttering  the  amount 
paid  tohim,or  that  he  was  misre ported.  In  speaking  the  words 
"  eight  hundred"  he  was  taken  as  saying  '*  eighteen  hundred." 
A  case  will  not  be  reversed  on  a  point  which,  from  the  whole 
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record,  we  believe  to   be  based  at  best  on  a  mere  slip  of  the 
tongue. 

There  is  no  error,  and  the  judgment  of  the  Superior  Court 
must  therefore  be  affirmed. 

Judgment  affirmed. 


HoBABT  C.  Taylor,  a  Minob,  etc., 

Oscar  Field. 

En'dence — AdmhsihiUty  of  Former  Decree — Contract  of  Loan — Refusal 
to  Complete— Action  for  Damages, 

1.  A  former  decree  may  be  given  in  evidence  to  establish  a  fact  which 
it  determined  when  such  fact  comes  in  controversy  between  the  same  par- 
ties in  another  suit. 

2.  Such  decree  to  be  so  admissible  need  not  find  the  disputed  fact  in 
terms.  It  is  enough  that  by  necessary  implication  it  must  have  been  in  issue 
and  must  neceasarily  have  been  decided  in  order  to  support  the  decree. 

8.  In  an  action  to  recover  damages  for  a  refusal  by  the  defendant  to 
complete  a  contract  for  a  loan  of  money  to  him,  it  is  held:  That  a  decree  in 
a  former  suit  between  the  same  parties  and  others  involved  the  question 
whether  certain  snm^  wore  advances  on  said  loan;  and  tbit  said  decree  is 
admissible  in  evidence. 

[Opinion  filed  April  26,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
EoLLiN  S.  Williamson,  Judge,  presiding. 

Statement  by  Moran,  J.  Action  was  brought  by  appellant, 
in  the  court  below  to  recover  damages  from  appellee  for 
refusing  and  neglecting  to  complete  a  certain  contract  of  loan. 

In  April,  1883,  appellee  agreed  with  S.  W.  Millard,  repre- 
senting appellant's  guardian,  to  borrow  from  appellant  $20,000 
for  three  years  at  6  per  cent,  interest,  and  to  secure  the  same 
on  certain  real  estate  in  the  City  of  Chicago.  The  papers 
were  to  be  dated  on  the  15  th  day  of  April,  1882.     Appellee 
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T^as  to  fnrnish  full  abstracts  showing  good  title.  On  the  day 
when  the  agreement  for  the  loan  was  made  there  was  advanced 
to  appellee  $3,000,  and  he  gave  his  note  for  that  amount  to  the 
mother  of  appellant,  to  be  held,  as  appellant  claims,  until  the 
loan  papers  were  completed  and  the  loan  closed.  On  June  2d, 
appellee  executed  a  trust  deed  to  secure  the  loan,  and  the  same 
was  placed  on  record,  but  the  loan  was  not  closed,  as  there  had 
been  some  delay  in  furnishing  abstracts,  and  paying  off  taxes  and 
so  forth.  There  was  advanced  to  appellee  on  that  date,  $1,000, 
and  a  note  was  made  therefor,  payable  to  appellant's  mother, 
A.  C.  Collins.  The  $3,000  and  $1,000  were  paid  to  apixjllee 
by  the  guardian's  checks,  and  the  mother  of  appellant,  said  A. 
C.  Collins,  was  guardian.  At  this  time  the  Connecticut 
Mutual  Life  Insurance  Company  held  a  mortgage  for  $15,000 
on  the  property  of  appellee,  on  which  appellant  was  to  be 
secured,  and  the  money  agreed  to  be  loaned  by  appellant  was 
to  be  used  in  part  to  discharge  the  prior  mortgage.  Various 
circumstances  occurred  to  delay  the  completion  of  the  loan,  but 
finally  the  approval  of  the  loan  and  security  by  the  Probate 
Court  was  obtained,  and  the  attorney  of  appellee  and  Millard, 
who  was  acting  for  the  guardian  of  appellant,  met  on  the  2d  and 
3d  of  N^ovember  to  close  the  loan.  Monroe,  the  attorney  for 
appellee,  and  Millard,  then  disagreed  as  to  whether  the  first 
coupon  interest  note  on  the  $20,000  loan  sliould  be  deducted 
from  the  amount  to  be  paid  to  appellee.  Millard  insisted 
on  the  coupon  being  deducted,  and  Monroe,  it  is  claimed  by 
appellant,  then  terminated  the  interview  by  declaring  that  the 
whole  thing  was  ended  forever.  About  December  20th  Millard, 
acting  for  appellant,  took  $16,000  in  legal  tender  notes,  and 
went  to  appellee's  place  of  business  and  tendered  the  money 
to  him  and  demanded  that  he  close  the  loan.  Appellee  re- 
ferred him  to  his  attorney,  Monroe,  and  Millard  thereupon  went 
to  Monroe's  office,  and  there  tendered  the  money  to  him  and 
asked  him  to  close  the  loan  and  deliver  the  securities.  Monroe 
said  he  could  do  nothing  about  it.  On  January  6,  1883,  the 
Connecticut  Mutual  Life  Insurance  Company  filed  a  bill  in  the 
Federal  Court  against  Field,  Millard,  appellant  Taylor  and 
others,  to  foreclose  its  mortgage.     A  cross-bill  was  tiled  by 
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apj^ellant,  and,  on  hearing,  a  decree  was  entered,  which,  among 
other  things,  established  a  lien  in  favor  of  appellant  for  $4,01)7, 
being  the  money  advanced  on  the  loan  to  appellee  with 
interest,  subject  to  the  prior  lien  of  complainant,  and  ordered 
that  the  proixji'tj  be  sold  and  both  liens  discharged.  The 
money  which  appellee  agreed  to  take  was  attempted  to  be 
loaned  after  appellee  refused  to  complete  the  transaction,  but 
appellant  did  not  succeed  in  loaning  it  for  some  time. 

The  case  was  heard  by  the  court  and  a  jury,  and  on  the  trial 
appellant  oflfered  the  record  of  the  case  in  the  United  States 
Court  in  evidence,  and  it  was  objected  to  as  irrelevant  by 
appellee's  attorney,  and  the  objection  was  sustained  by  the 
court  and  an  exception  taken  by  appellant.  The  verdict  was 
for  defendant,  and  a  motion  for  new  trial  was  overruled  and 
judgiuent  rendered  on  the  verdict,  and  the  case  is  brought  to 
this  court  by  appeal. 

Mr.  F.  A.  Smith,  for  appellant. 

Mr.  James  Leddt,  for  appellee. 

MoBAN  J.  On  the  ti'ial  of  this  case  in  the  court  below  tlie 
question  whether  the  ^3,000  which  appellee  obtained  on  the 
day  the  agreement  of  loan  was  made  and  the  $1,000  which  he 
obtained  on  the  day  the  trust  deed  to  Millard  was  executed 
were  advanced  to  him  as  a  part  of  the  $20,000  agreed  to  be 
loaned,  so  as  to  leave  but  $16,000  coming  to  him  at  the  time 
Millard  made  the  tender  to  him  of  that  sum  and  asked  him  to 
complete  the  loan  and  deliver  the  securities,  became  a  material 
question  in  the  case.  On  the  part  of  appellant  it  was  cod- 
tended  that  said  $4,000  was  given  to  appellee  at  his  request  as 
an  advance  on  the  $20,000,  and  that  the  notes  for  the  $3,000 
and  the  $1,000,  making  the  $4,000,  were  made  to  A.  C.  Col- 
lins, the  mother  of  appellant,  as  a  matter  of  form,  because  tlio 
security  for  a  minor's  money  would  have  to  be  approved  bj 
the  Probate  Court ;  that  this  was  all  well  understood  by  ap- 
pellee, and  the  minor's  money  was  in  fact  drawn  by  him 
upon  the  guardi..n's  checks  which  were  given  him. 
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Appellee  testified  to  the  contrary:  that  the  $4,000  had  no 
connection  with  the  {20,000  loan,  but  was  a  separate  matter; 
that  the  $20,000  was  to  be  paid  to  him  and  he  was  to  pay  the 
$4,000  (which  was  no  part  of  the  $20,000  secared  by  the  trust 
deed),  and  that  said  $4,000  was  not  paid  to  him  on  guardian's 
check.  Several  of  the  instructions  given  by  the  court  to  thc< 
jury  made  the  right  of  the  parties  depend  as  a  principal  hj/ 
pothcsis  upon  whether  the  jury  should  believe  from  the  evi- 
dence that  the  $4,000,  represented  by  the  $3,000  and  $1,000 
notes,  was  not  advanced  to  appellee  by  Millard  as  a  part  of 
the  $20,000  loan  in  question,  but  was  loaned  to  appellee  by 
said  Millai'd  as  a  separate  and  independent  transaction.  This 
issue  having  been  made  a  prominent  one,  and  treated,  at  least 
in  part,  as  controlling  in  the  trial  below,  was  the  record  of  the 
case  in  the  United  States  Court  ojBFered  by  appellant  and  ex- 
ciaded  from  the  case  on  the  objection  of  appellee,  relevant 
evidence  ?  Examination  of  the  record  so  excluded  discloses 
that  a  bill  to  foreclose  its  mortgage  upon  the  property  of 
appellee  was  filed  in  the  United  States  Court  for  the  Northern 
District  of  Illinois  by  the  Connecticut  Mutual  Life  Insurance 
Company,  and  thatamong  others,  appellee  and  Sylvester  M.Mil- 
lard and  appellant  wore  made  parties  defendant  thereto.  That 
a  cross-bill  was  filed  in  said  case  by  Sylvester  M.  MillArd 
and  Frederick  M.  Smith,  in  which  Hobart  C.  Taylor,  the 
appellant,  afterward  joined  as  a  complainant,  and  to  which 
appellee,  with  others,  were  made  defendants,  in  which,  among 
other  things,  the  agreement  between  appellee  and  appellant, 
as  represented  by  said  Millard  for  said  $20,000  loan  is  set  out, 
the  execution  of  the  trust  deed  by  appellee  to  Millard  to 
secure  the  same  is  alleged,  the  delay  from  various  causes  in 
the  completion  of  said  loan  is  stated  at  length,  and  it  is  averred 
that  at  the  request  of  appellee  said  Millard  advanced  to  said 
appellee  on  account  of  said  loan  in  April,  1882,  $3,000,  and 
tliat  appellee  gave  his  note  therefor,  payable  to  A.  C.  Collins; 
and  that  in  June,  1882,  at  appellee's  request,  Millard  advanced 
an  additional  thousand  dollars  on  account  of  said  loan,  and 
that  on  December  20,  1882,  said  Millard  tendered  the  balance 
of  said  loan,  to-wit,  $16,000,  to  said  appellee,  and  requested 
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paid  appellee  to  complete  the  loan  and  deliver  the  securities, 
and  that  appellee  refused  to  do  so.  It  thns  appears  that  the 
subject-matter  of  the  loan  and  the  money  advanced  was  before 
the  United  States  Court. 

The  decree  rendered,  and  which  is  entitled  in  the  original 
case  as  well  as  in  the  cross-bill  of  Hobart  C.  Taylor  v.  Oscar 
Field,  finds,  among  other  tilings,  that  said  Hobart  C.  Taylor 
is  entitled  to  recover  of  said  Oscar  Field  the  sum  of  $4,697, 
and  to  have  a  valid  lien  for  the  payment  thereof  on  the  real 
estate  described  in  the  bill,  and  orders  that  out  of  the  money 
arising  from  the  sale  of  the  premises  after  tlie  complainant  in 
the  original  bill  shall  have  been  paid  its  debt,  then  from  the 
remainder  the  sum  so  found  due  to  Hobart  C.  Taylor  shall  be 
paid,  and  that  upon  the  acceptance  of  said  sum  and  interest  by 
said  Hobart  0.  Taylor,  or  his  guardian,  the  two  promissory 
notes  made  by  said  Field  to  A.  C.  Collins  and  referred  to  in 
said  Taylor's  cross-bill,  shall  be  surrendered  to  said  Oscar 
Field,  and  it  is  further  ordered  that  said  Millard  shall,  on  tlie 
payment  of  said  sum  of  $4,697,  release  and  discharge  said 
trust  deed  from  said  Field  to  him.  Prima,  facU  the  question 
whether  the  $4,000  advanced  to  appellee  by  Millard  was  ad- 
vanced as  part  of  the  loan  of  $20,000,  ap|>ears  from  the  decree 
to  have  been  considered  and  determined  by  the  United  States 
Court.  It  is  not  seen  how  the  judgment  orders  made  could 
have  been  reached  without  the  determination  of  that  very 
question.  That  court  it  appears  had  the  parties  to  this  action 
before  it,  and  it  is  not  suggested  that  it  had  not  complete 
jurisdiction,  nor  that  the  record  as  offered  was  not  in  all  re- 
spects formal  and  properly  authenticated. 

The  objection  urged  to  it  was  that  it  was  irrelevant,  and 
that  objection  was  a  waiver  of  the  other  objections,  if  any 
tliere  were,  which  were  not  mentioned  to  the  court.  Consid- 
ering, then,  only  the  objection  made  and  ruled  upon  in  the 
court  below,  we  are  of  opinion  that  the  decree  offered  was 
clearly  relevant  testimony.  It  tended  strongly  and  probably 
conclusively  to  establish  the  fact  which  the  defendant  denied. 
A  judgment  determines  not  only  the  precise  facts  involved 
directly  in   the   formar   issue,  but  also    all  facts  incidentally 
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involved  aud  which  were  in  fact  passed  upon  as  the  founda- 
tion of  the  former  decision.  Adams  v.  Pearson,  7  Peck,  341; 
Reg.  V.  Ilartington,  4  Ellis  &  Bl.  780. 

And  the  judgment  may  be  given  in  evidence  to  establish  a 
fact  which  it  determined  when  such  fact  comes  in  controversy 
between  the  same  parties  in  another  suit,  though  the  last  suit 
may  not  arise  in  relation  to  the  identical  thing  litigated  in  the 
former  one,  and  may  be  so  given  in  evidence  without  being 
set  up  in  tlie  pleadings.  Chase  v.  Walker,  26  Me.  555;  Ed- 
gel  V.  Sigerson,  26  Mo.  583;  Babcock  v.  Camp,  12  Ohio 
St.  11. 

Decrees  of  courts  of  chancery  upon  matters  within  their 
jurisdiction  stand  upon  the  same  footing  with  judgments  at 
law.     2  Smith  Lead.  Cas.  593  (Hare  &  Wallace  edition). 

Counsel  for  appellee  con  .ends  that  the  decree  was  anoma- 
lous, and  that  it  does  not  in  terms  find  that  tlie  four  thousand 
was  part  of  the  twenty  thousand  dollar  loan.  The  decree  being 
anomalous  is  of  no  consequence.  If  in  fact  erroneous  it 
would  still  be  conclusive  of  facts  determined  by  it  unless  it 
was  reversed  by  a  direct  proceeding.  The  decree,  as  we  have 
already  intimated,  need  not  find  the  disputed  fact  in  terms. 
It  is  enough  that  by  necessary  implication  it  must  have  been 
in  issue  and  must  necessarily  have  been  decided  in  order  to 
support  the  decree.     13  Texas,  68;  24  Wis.  124. 

Manifestly  the  court  erred  in  excluding  the  record  as  irrel- 
evant. For  such  error,  and  without  reference  to  the  other 
errors  assigned,  the  judgment  must  be  reversed  and  the  case 
remanded. 

Reversed  and  remanded. 
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Seth  F.  Hanchett 

V. 

Amelia  Rice. 

Husband  and  Wife— Properly  qf  Wife— Acts  qf  1861,  1869  and  187i- 
Presuntptions —Common  Late  in  other  States, 

1.  Under  the  common  law  the  money  and  personal  properi^y  of  the  wife, 
other  than  choees  in  action,  became  the  absolute  property  of  the  husband,  her 
possession  beinp:  his  possession. 

2.  The  Act  of  1861  is  prospective  only.  It  did  not  change  the  Khf- 
band's  title  to  property  of  the  wife,  which  had  vested  in  him  by  marriage 
prior  to  its  passage,  nor  did  it  affect  his  right  to  property  subsequently  pur- 
chased by  her  with  property  which  had  so  vested  in  him. 

3.  Married  women  did  not  become  entitled  to  their  own  earnings  in  this 
State  until  the  passage  of  the  Act  of  1869. 

4.  The  husband  is  still  regarded  as  the  head  of  the  family,  and  thehoa^e 
hold  furniture  in  possession  of  the  family  is  presumed  to  be  his  until  the  con- 
trary is  shown.  Neither  the  Act  of  1861  nor  that  of  1874  was  designed  to 
overcome  this  presumption  nor  to  take  from  the  husband  rights  previously 
acquired,   or  subsequently  acquired  in  another  State. 

5.  In  the  al)sence  of  evidence  to  the  contrary,  it  will  be  presumed  in  tie 
courts  of  this  State  that  the  common  law  prevails  in  other  States  formed 
from  the  territory  which  once  belonged  to  the  colonies  of  England. 

[Opinion  filed  April  26, 1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Statement  by  Moran,  J.  This  was  an  action  of  replevin 
to  recover  possession  of  certain  household  furniture  which 
had  been  taken  by  the  Sheriff  on  a  writ  of  attachment  against 
one  Isaac  A.  Rice,  the  husband  of  appellee,  and  whicli 
appellee  claimed  was  her  separate  property  purchased  with 
her  own  money.  It  appeared  from  her  evidence  that 
she  was  married  in  Baltimore,  Maryland,  in  1854,  and  at 
once  went  to  live  with  her  husband  in  Richmond,  Virginia. 
On  the  day  of  her  marriage  she  received  $1,000  from  her 
parents,  which  she  never  gave  to  her  husband,  but  which  she 
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invested  in  part  in  personal  property  in  Eichmond,  and  again 
disposing  of  the  pro|)erty,  brought  the  money  back  to  Balti- 
more \vhere  she  lived  with  her  husband  some  three  years. 
During  her  residence  in  Baltimore  she  purchased  a  slave  and 
sold  him  again,  making^  some  money  by  the  transaction,  and  in 
1859  or  1860  she  came  with  her  husband  to  this  State  and 
settled  in  Jacksonville.  After  a  time  tlie  family  removed  to 
Winona,  Illinois,  where  her  husband  conducted  a  business  for 
some  yeai-s.  During  the  sojourn  at  Jacksonville  and  Winona 
she  purchased  real  esUite  in  her  own  name  and  sold  it  again) 
making  a  profit,  and  also  purchased  and  sold  county  bonds. 
About  1867  or  1868  she  moved  with  her  husband  to  Hobart, 
Indiana,  where  they  resided  for  a  year,  and  she  took  the 
money  with  her  to  that  place  and  kept  it  in  her  own  possession 
until  they  came  to  this  State  again,  and  still  retained  the 
money  in  her  possession,  when  the  family  went  to  Beloit, 
Wisconsin,  where  they  lived  for  some  time.  While  there  she 
purchased  some  real  estate  and  sold  it  again,  making  a  profit, 
and  then  returned  to  this  State,  and  to  the  City  of  Chicago,  to 
live.  While  she  was  living  in  Winona  with  her  husband,  his 
brother  was  in  partnership  with  her  husband  in  the  clothing 
business  and  the  brother  having  gone  into  the  army  in  1861-2 
employed  her  to  take  his  place  in  the  store  and  paid  her  $50 
a  month  for  her  services  until  he  returned  from  the  war  in 
1865  or  1866.  This  money  as  well  as  the  money  that 
was  given  her  at  her  marriage  by  her  parents,  she  always 
kept  in  her  own  possession  and  control,  and  when  she  purchased 
property  she  did  the  business  herself  and  in  her  own  name, 
and  her  husband  never  at  an)'^  time  had  possession  of  the 
money  or  claimed  it  as  his,  but  left  her  to  manage  it  as  she 
liked.  When  she  came  to  Chicago  to  live  she  had  some 
$4,000  or  $5,000  which  was  the  money  given  her  by  her 
parents  at  the  time  of  her  man'iage,  and  the  money  given  her  by 
her  brother  for  services  rendered  while  she  was  living  with  her 
husband  in  this  State,  between  1861  and  1866,  and  the  increase 
of  such  money  made  by  her  investments  and  speculations. 
The  furniture  in  controversy  was  purchased  by  her  and  paid 
for  out  of  this  fund,  and  was,  at  the  time  of  the  levy,  in  the 
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bouse  in  which  she  resided  with  her  husband  and  family. 
Upon  these  facts  the  appellant  oflfering  no  evidence,  the  court 
instructed  the  jury  to  find  a  verdict  in  favor  of  appellee,  to 
which  instruction  appellant  duly  excepted.  There  was  a 
verdict  for  the  appellee,  a  motion  for  a  new  trial  which  was 
overruled,  and  judgment;  and  the  case  comes  to  this  court 
by  appeal. 

Messrs.  Moses,  Newman  &  Eekd,   for  appellant 

In  1851  the  common-law  rules  prevailed  in  this  State  re- 
garding the/<^  matrimonii. 

The  common  law  is  presumed  to  have  prevailed  in  Mary- 
land and  Virginia  where  appellee  married  and  lived,  prior  to 
1859,  when  they  came  to  Illinois. 

The  same  rule  still  prevailed  in  1859  and  1860,  when  they 
took  up  their  abode  in  Illinois. 

The  $1,000  in  money  became  the  property  of  her  husband 
upon  the  marriage,  and  remained  so  through  the  various  mu- 
tations. 

Upon  their  coming  to  this  State  the  same  rule  of  law  pre. 
vailed  and  governed  their  property,  which  was  money. 

The  "  married  woman's  law  "  did  not  take  eflEect  until  1861. 

The  following  autnorities  bear  upon  the  questions  at  issue : 
Haralson  v.  Bridges,  14  111.  37;  Emerson  v.  Clayton,  32  111. 
493;  Farrell  v.  Pattei-son,  43  111.  52;  Dubois  v.  Jackson,  49  LI. 
49;  Hall  v.  Sroufe,  52  111.  421;  Bridgford  v.  Kiddell,  55  111.  261; 
Thomas  v.  City  of  Chicago,  55  111.  403;  Adlard  v.  Adiard,  65 
111.  212;  Jassoy  v.  Deliue,  65  111.  469;  Tinkler  v.  Cox,  68  LL 
119;  Kahn  v.  Wood,  82  111.  219. 

Messrs.  Sawin  &  Vanderploeg,  for  appellee. 
In  order  to  make  the  wife's  choses  in  action  tlie  property  of 
the  husband,  he  must  exercise  some  act  of  ownership  over  or 
control  them  with  the  intention  of  reducing  tliem  to  his  ])08- 
session,  and  until  they  belong  to  the  wife.  Schouler's  Do- 
mestic Kelations,  114-116. 

If  the  husband  had  not  reduced  the  husband's  du  :es  in 
action  into  possession  before   the  Married  Woman's  Act  of 
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1861  took  effect,  he  can  not  do  so  afterward,  and  they  became 
hers  absohitely.  Martin  v,  JRobson,  66  111.  129;  Emmert  v. 
Hays,  89  HI.  11. 

Income  to  chose  in  action  is  as  much  a  chose  as  the  principal 
itself.     Schouler's  Dom.  Relations,  115. 

If,  after  the  Act  of  1861  took  effect,  the  wife  purchased  real 
or  personal  property  in  Iier  own  name  with  money  she  re- 
ceived from  a  third  party  other  than  her  husband,  or  with 
money  which  she  claims  as  her  own  and  which  her  hnsbaud 
treated  and  recognized  as  such,  then  the  property  so  bought 
or  obtained  and  the  i)roceeds  thereof,  belong  to  the  wife,  and 
in  the  Jaw  is  considered  as  her  separate  estate,  free  from  the 
debts  of  her  husband.  Dyer  v.  Keefer,  51  111.  625;  Pike  v. 
Baker,  63  III.  163;  Wing  v.  Goodman,  76  111.  169;  Emmert  v. 
Hays,  89  111.  11. 

Where  a  woman,  prior  to  1861  and  at  the  time  of  her 
man-iage,  was  possessed  of  certain  monej'  which  came  from 
her  parents,  and  after  the  marriage  this  money  and  the  pro- 
ceeds thereof,  was  recognized  and  treated  by  the  husband  as 
the  property  of  the  wife,  it  will  be  so  considered.  Wing  v. 
Goodman,  76  111.  169. 

Even  though  prior  to  1861  the  husband  legally  owned  or 
was  entitled  to  money  or  choses  in  action  claimed  by  the  wife, 
and  admitted  and  treated  by  him  as  his,  still,  if  since  the  Act  of 
1861  took  effect,  the  husband  allowed  his  wife,  either  as  his 
agent  or  otherwise,  to  invest  such  money,  property  or  pro- 
cee  is  in  real  or  personal  estate,  in  her  own  name  and  for  her 
own  use  and  account,  and  the  husband  acquiesced  in  and  rati- 
fied such  investments  and  purchase,  then  such  property  would 
legally  be  considered  as  her  sole  and  separate  estate,  free  from 
the  debts  of  her  husband.  Cowel  v.  Varnum,  37  111.  181; 
Haines  v.  Haines,  54  111.  74;  Pike  v.  Baker,  63  111.163;  Wing 
V.  Goodman,  75  111.  159;  L,  B.  &W.  Ey.  Co.  v.  McLaughlin, 
77  HI.  275. 

The  earnings  of  a  married  woman  since  1861  and  before  the 
Act  of  1869,  as  belonging  to  her  husband,  does  not  include  the 
proceeds  or  increase  of  her  separate  estate.  Bongard  v.  Core, 
82  HI.  19. 
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The  husband  may,  unless  he  injure  his  creditors  thereby, 
have  property  purchased  with  his  money,  conveyed  directly 
to  the  wife,  and  thereupon  it  will  become  her  sole  and  separate 
estate  free  from  his  debts,  and  insolvency  on  the  part  of  the 
liusband  at  such  time  will  not  be  presumed,  but  must  be 
proved.  Sweeney  v.  Damron,  47  111.  450 ;  McLaurie  v.  Part- 
low,  53  m.  340;  Bettinger  v.  Kasten,  111  HI.  260. 

MoRAN,  J.  The  question  presented  by  this  record  is 
whether  the  appellee  established,  by  the  evidence  introduced, 
a  title  in  the  furniture  replevied,  which  entitled  her  to  recover 
it  in  an  action  at  law  against  the  creditor  of  her  husband,  who 
had  levied  upon  it.  *  By  the  common  law  the  money  and  per- 
sonal property  of  the  wife,  of  which  she  was  actually  and 
benef  c'ally  possessed  at  the  time  of  the  marriage  in  her  own 
right,  and  such  goods  and  chattels  as  might  come  to  her  dur- 
ing marriage,  became  the  absolute  property  of  her  husband, 
and  the  tangible  property  was  transferred  to  him  by  operation 
of  the  law  wherever  it  might  be  situated.  For  this  purpose 
the  possession  of  the  wife  was  the  possession  of  the  husband, 
"as  for  example,  if  she  has  money  in  her  pocket,  and  this 
money  never  comes  within  his  personal  control,  still  being 
under  her  control,  it  is  therefore  in  law  his  money  and  not 
hers,  and  the  principle  applies  to  all  other  chattels."  Bishop 
on  the  Law  of  Married  Women,  Sec.  64,  and  cases  cited. 

Such  was  the  law  of  this  State  prior  to  the  passage  of  tBe 
Act  of  1861,  and  that  act  was  not  designed  to  take  from  the 
husband  that  which  belonged  to  him  at  the  time  of  its  passage. 
Dubois  V.  Jackson,  49  111.  49;  Cummings  v.  Cumrnings,  (Mas*.) 
N.  E.  Kep.  226. 

When  the  appellee  came  into  this  State  and  lived  with  her 
husband  prior  to  the  passage  of  the  Married  Woman's  Act  of 
1861,  the  money  which  she  had  in  possession  was  the  money  of 
her  husband,  and  at  law  and  so  far  at  least  as  the  rights  of  bis 
creditors  were  concerned-,  it  continued  to  be  his  after  the  pas- 
sage of  that  act,  and  all  property  that  she  purchased  with  it 
was  his,  and  throughout  all  the  changes  and  speculations  and 
purchases  and  sales,  the  money,  as  well  as  the  increase  thereof, 
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was  his.  Farrell  v.  Patterson,  43  111.  52,  is  conclusive  of  this 
case  upon  this  point.  There,  Sai*ah  Ann  Farrell  claimed  cei'- 
tain  property  which  was  levied  upon  by  the  Sheriff  under  exe- 
cution against  her  husband,  and  a  proceeding  was  had  under 
tlie  statute  to  try  the  right  of  property.  There  was  an  appeal 
from  tlie  verdict  of  the  Sheriff's  jury  and  on  the  trial  in  the 
Circuit  Court,  the  claimant  introduced  evidence  that  she  mar- 
ried in  1849 ;  that  after  her  marriage  her  father  gave  her  some 
means  and  also  gave  her  $500  by  his  will ;  that  she  had  two 
neo^roes  which  were  sold  for  $1,300  and  also  had  some  house- 
hold furniture  which  she  had  received  f f om  her  father  ;  that 
she  came  with  her  husband  to  this  State  in  1859,  and  from 
that  time  had  been  keej)ing  hotel,  the  entire  business  being 
caiTied  on  in  her  name.  The  property  levied  upon  was  pur- 
chased by  her  in  her  own  name.  The  court,  after  all  uding  to  the 
fact  that  the  moneys  which  she  claimed  came  from  a  source  other 
than  her  husband  came  to  her  from  her  relations  prior  to  the 
law  of  1861,  said:  ^'Tliese  moneys  then,  by  force  of  well 
known  and  well  established  principles  of  law  governing 
marital  relations,  became  the  property  of  her  husband,  and 
the  chattels  purchased  with  it  became  his  likewise.  The 
statute  of  1861  was  never  designed  to  take  from  the  husl  and 
that  which  belonged  to  him  as  a  consequence  of  the  marriage, 
nor  could  it  do  so  without  violating  those  principles  of  right 
and  justice  no  Legislature  ever  knowingly  and  of  purpose  dis- 
regarded and  ignored.  All  the  well  recognized  presumptions 
arising  from  the  marital  relation  with  respect  to  the  title  to 
property  of  the  wife  still  remain  notwithstanding  this  statute. 
Tlie  act  is  prospective  only,  and  is  not  designed  to  change  and 
could  not  change  the  title  to  property  possessed  by  the  wife 
prior  to  its  passage  and  which  by  the  marriage  vested  in  her 
husband." 

The  same  rule  was  applied  in  Dubois  v.  Jackson,  aitpray  and 
we  know  of  no  case  and  have  been  referred  to  none,  where  it 
has  been  qualified,  modified  or  questioned. 

So  with  reference  to  the  money  paid  to  appellee  by  her 
brother  for  services  prior  to  1866;  that  also  became  her 
husband's,  and  whatever  chattels  she  purchased  with  it  would 
be  subject  to  the  rights  of  his  creditors. 
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It  was  not  nntil  the  passage  of  the  Act  of  1869  that  mar- 
ried women  became  entitled  to  their  own  earnings  in  this 
State.    Hay  v.  Hayes,  56  HI.  342;  Jassoy  v.  Delius,  65  111.  469. 

The  fact  that  appellee  went  from  this  State  to  Indiana  and 
also  to  Wisconsin,  and  resided  in  each  of  those  States  for  a  time 
with  her  husband,  and  there  had  the  money  in  her  possession 
and  dealt  with  it,  does  not  in  any  manner  strengthen  her 
position,  but  in  fact  i-ather  makes  against  it  under  the  evidence 
in  this  record.  It  is  a  presumption  always  indulged  in  by  the 
courts  that  the  common  law  prevails  in  such  of  the  States  of 
the  TTuiou  as  are  formed  from  territory  which  once  belonged 
to  the  colonies  of  England.  Unless  the  contrary  is  proven  as 
a  fact  to  the  court  it  will  be  presumed  in  this  State  that  the 
common  law  prevails  in  Indiana  and  Wisconsin,  as  regards  the 
marital  rights  of  the  husband.  So  when  appellee  proved  that 
she  resided  in  Indiana  with  her  husband  and  had  the  money 
in  her  possession  there,  and  that  she  also  resided  in  Wisconsin 
and  had  this  money  there,  and  afterward  came  with  it  into 
this  State,  the  presumption  of  law  in  the  absence  of  proof  that 
by  statute  a  married  woman  could  hold  her  own  personal 
property  in  that  State  is,  that  the  common  law  prevailed  there, 
and  that  by  virtue  of  that  law  the  money  there  became  her 
husband's  and  therefore  remained  her  husband's  when  she 
came  into  this  State  with  it,  and  so  the  furniture  pui-chascd 
with  it  was  subject  to  the  levy  by  his  creditors.  Tliis 
principle  has  been  declared  and  applied  by  the  Supreme 
Court  in  the  case  of  Tinkler  v.  Cox,  68  111.  119.  There  the 
plaintiff,  a  married  woman,  purchased  a  horse  with  her  own 
means  in  the  State  of  Indiana,  in  1867,  and  removed  with  her 
husband  to  this  State,  bringing  the  horse  with  them.  The 
husband,  in  1872,  mortgaged  the  horse  and  placed  him  in  the 
possession  of  the  mortgagee,  and  the  wife  brought  replevin, 
claiming  him  as  her  separate  property.  The  court  said: 
"  The  proof  is,  Mrs.  Cox  purchased  the  horse  in  the  State  of 
Indiana,  but  it  is  not  proved  as  it  might  have  been,  if  the  law 
was  established  in  that  State,  that  by  the  laws  of  tliat  State 
property  so  purchased  became  the  separate  property  of  the 
wife,  free  from  the  control  of  her  husband.     In  the  absence 
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of  sncli  proof  we  mnst  presume  that  the  coinrnon  law  was  in 
force  in  1867,  at  the  time  Mrs.  Cox  purchased  tlie  horse,  and  so 
presuming,  by  that  law  the  title  of  the  property  became  vested 
absolutely  in  her  husband;  being  so  vested  in  the  husband,  by 
no  act  of  our  Legislature  could  his  title  be  divested."  See, 
also,  Savage  v.  O'Neil,  44  N.  Y.  298;  Lichtenburger  v. 
Graham,  50  Tnd.  288.  Tlie  Married  Woman's  Act  of  1861 
"was  repealed  by  the  general  repealing  act  adopted  in  1874> 
and  appellee's  rights  were  controlled  at  the  time  of  the  trial 
by  the  act  to  revise  the  law  in  relation  to  husband  and  wife, 
in  force  July  1,  1874.  Section  9  of  said  act  is  as  follows : 
"A  married  ^oman  may  own  in  her  own  right,  real  and 
personal  property  obtained  by  descent,  gift  or  purchase,  and 
manage,  sell  and  convey  the  same  to  the  same  extent  and  in 
the  same  manner  that  the  husband  can  property  belonging  to 
him:  jPwyiVfec?,  that  where  husband  and  wife  shall  be  living 
together,  no  transfer  or  conveyance  of  goods  and  chattels 
between  such  husband  and  wife  shall  be  Talid  as  against  the 
rights  and  interests  of  any  third  person,  unless  such  transfer 
or  conveyance  be  in  writing,  and  be  acknowledged  and 
recorded  in  the  same  manner  as  chattel  mortgages  are  required 
to  be  acknowledged  and  recorded  by  the  laws  of  this  State,  in 
cases  where  the  possession  of  the  property  is  to  remain  with 
mortgagor."  It  may  be  suggested  that  by  the  terms  of  this 
statute  a  married  woman  may  obtain  property  from  her 
husband  by  gift,  and  that  the  evidence  would  justify  the 
inference  that  the  husband  meant  to  renounce  all  rights  to  the 
money  or  property  which  appellee  held  and  to  make  a  gift  of 
the  same  to  her.  It  may  be  that  in  equity  the  husband  and 
his  representatives  would  be  estopped  from  claiming  the 
pmperty  because  of  the  manner  in  which  it  was  treated  by 
him,  but  at  law,  in  a  case  in  which  appellee  must  recover  upon 
the  strength  of  her  legal  title,  it  is  very  clear  that  a  gift  or 
transfer  of  personal  property  from  the  husband  to  the  wife 
could  not  be  established  unless  the  terms  of  the  above  statute 
were  shown  to  have  been  complied  with.  A  valid  transfer 
of  the  husband's  goods  to  the  wife  must  be  in  writing,  and 
acknowledged  and  recorded,  as  required  by  law.     It  is  not 
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})retended  that  this  was  done,  nor  indeed  is  it  claimed  that 
she  held  the  property  by  gift  from  her  husband.  Contention 
is  that  the  property  never  belonged  to  the  husband,  because 
he  never  reduced  it  into  his  possession.  The  rule  with 
reference  to  reducing  the  personal  property  of  the  wife  to 
possession  has  application  only  to  the  wife's  choses  in 
action.  We  have  already  seen  that  as  to  money  and  chattels, 
being  choses  in  possession,  the  title  to  them  vests  in  tl)e 
husband  absolutely  under  the  common  law,  and  that  the  wife's 
possession  becomes  his  possession. 

The  furniture  in  question  in  this  suit  was  in  the  house  in 
which  appellee  resided  with  her  husband.  He  is  still  regarded 
as  the  head  of  the  family,  and  the  liousehold  furniture  in  pos- 
session of  the  family  is  jjresumed  to  be  his  until  the  contrary 
is  shown.  The  Act  of  1874  was  not  designed,  any  more  than 
the  Act  of  1861,  to  overcome  this  presumption  of  thecommou 
law,  nor  was  it  "  designed  to  take  from  husbands  rights  which 
had  vested  in  them  pYior  to  its  passage,  or  to  take  from  diem 
such  as  had  been  acquired  in  another  State  subsequent  to  its 
passage."  Dubois  v.  Jackson,  supra;  Reeves  v.  Webster,  71 
111.  307. 

Appellee  asserted  that  the  legal  title  to  the  furniture  was 
in  her;  that  she  bought  and  paid  for  it  with  her  own  monej, 
and  the  onus  was  on  her  to  prove  it.  Starting  with  the  pre- 
sumption that  the  furniture  belonged  to  her  husband,  what 
has  she  shown  to  rebut  the  presumption  ?  Slie  has  shown  that 
she  received  money  from  her  parents  and  brought  it  with  her 
to  this  State  before  the  Act  of  1861.  That  goes  for  nothin^j; 
for  as  the  law  then  was  it  became  her  husband's  as  soon  as  it 
was  given  to  her,  or  as  soon  as  she  came  with  her  hn>band  to 
reside  in  this  State.  Walker  v.  Reamy,  36  Pa.  St.  416.  She 
further  showed  that,  while  living  with  her  huslmnd  in  this 
State,  money  was  paid  to  her  by  lier  brother  for  services  ren- 
dered between  1861  and  1866.  That,  too,  became  the  money 
of  her  husband  as  the  law  then  stood,  and  his  ownership  of  it 
was  not  divested  by  any  subsequent  statute.  She  finally 
showed  that  she  retained  all  the  money  in  her  possession  and 
went  with  her  husband  to  the  State  of  Wisconsin  and  increased 
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the  anioant  of  it  by  profitable  investment  and  brought  it  back  j 
with  her  to  the  State  of  IlHnois,  and  with  a  part  of  it  purchased 

this  furniture.     Here  again,  as  we  have  seen,  the  presumption  j 

is  that  money  which  was  in  her  hands  in  the  State  of  Wiscon-  ] 

sin  became  vested  in  her  husband  by  virtue  of  the  common  j 

law,  and  that  it  remained  his  upon  their  coming  into  this  State,  ^ 

and  thus  the  conclusion  of  the  law  on  the  facts  in  evidence  is  ] 

that  the  furniture  was  purchased  with  the  money  of  her  bus-  \ 

band,  and  was  his  property,  and   was,  therefore,   subject  to  j 

attachment  at  the  suit  of  his  creditors.     It  follows  that  the  ■, 

court  erred  in  instructing  the  jury  to  find  a  verdict  for  appel-  l| 

lee,  and  the  judgment  must,  therefore,  be  reversed  and  the  ^ 
case  remanded. 

Reversed  and  rema/aded. 


r 


89    45! 
70    104 


James  H.  Smith  and  Thomas  W,  Pattison  ^  ,t2i 

lUU     *CiO» 

V. 

John  D.  McLean  and  Jacob  REtTERER. 

Landlord  and  Tenant — Damage  to  Premises  by  Fire — Stipulations  in 
Lease — Plea  ding. 

1.  As  a  general  rule  a  lessee  has  no  relief  against  an  express  covenant 
to  pay  rent  unless  be  has  protected  himself  by  stipulation  in  the  lease. 

2.  In  the  case  presented,  it  is  held:  That  the  stipulation  in  the  lease  pro- 
tected the  lessee  from  liability  for  rent  only  while  the  premises  were  unfit 
for  occupancy  because  of  damage  by  fire;  that  the  entry  by  the  lessor  on  the 
premises  to  make  repairs  and  the  removal  of  goods  and  boxes  out  of  the 
way  of  the  builders  did  not  amount  to  an  eviction;  and  that  the  replication 
to  the  defendants'  plea,  that  they  were  ousted  by  the  fire,  to  the  effect  that 
the  premises  were  repaired  within  a  reasonable  time,  is  good. 

3.  A  plea  which  alleges  no  facts,  but  states  a  mere  legal  conclusion  as 
arising  on  an  event  which  it  recites  but  does  not  allege  to  have  occurred,  is 
bad. 

[Opinion  filed  April  26, 1887.] 
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Appeal  from  the  Superior  Court  of  Cook  Countj;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Statement  by  Moean,  J.  Appellees  brought  an  action  of 
covenant  against  appellants  to  recover  rent  which  accraed 
under  the  terms  of  a  lease  between  the  parties,  the  term  of 
which  commenced  Februarv,  1884,  and  extended  till  April  30, 
1886,  unless  the  term  should  be  before  then  determined.  Tlie 
premises  rented  were  "the  third  floor  of  the  building  known 
as  Nos.  83  and  85  Wabash  Avenue,  also  15x65  feet  in  tlie 
basement  of  said  building."" 

The  covenant  to  pay  rent  was  to  pay  "  the  sum  of  $2,856.40, 
payable  in  equal  monthly  installments  of  $108.33  on  the  18th 
day  of  each  and  every  month  during  the  term  of  this  lease." 
The  lease  contains  the  ordinary  covenants,  and  a  stipulation 
as  follows :  "  It  is  agreed  that  in  case  the  above  premises  are 
damaged  by  fire  no  rent  shall  be  paid  while  the  premises  are 
unlit  for  occupancy."  To  the  declaration,  which  is  in  the 
usual  form,  the  defendants  below  pleaded  a  first  plea  that,  "  on 
the  14th  day  of  April,  1885,  the  said  possession  and  tenancy 
of  the  defendants  under  and  by  virtue  of  said  indenture  waJi 
terminated  by  the  destruction  of  the  said  demised  premises, 
in  plaintiflE's  declaration  described,  without  the  fault  or  neglect 
of  the  defendants," and  other  pleas  averring  the  demised  prem- 
ises were  destroyed  by  fire,  and  that  the  building  containing 
the  demised  pretnises  were  destroyed  by  fire,  and  a  plea  aver- 
ring that  the  demised  premises  were  so  badly  damaged  by  fire 
that  the  defendants  were  ousted,  etc.  To  the  first  plea  plaint- 
iff demurred  and  the  demurrer  was  sustained;  issue  was  taken 
on  the  other  two  pleas,  and  to  the  last  plea  above  mentioned  a 
replication  was  filed  alleging  that  the  damage  by  fire  was  re- 
paired within  a  reasonable  time  after  the  fire,  and  the  premises 
became  and  were  fit  for  occupancy  a  long  time  before  the 
commencement  of  the  term,  etc.,  and  that  the  defendants  had 
due  notice  thereof.  To  this  replication  defendants  demurred 
and  the  demurrer  was  overruled.  Defendants  elected  to  stand 
by  their  first  plea  and  by  their  demurrer  to  said  replication. 
The  case  was  submitted  to  the  court  for  trial,  and  judgment  was 
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rendered  by  the  court  for  $280.  The  case  is  brought  to  this 
court  by  appeal  and  the  sustaining  the  demurrer  to  defendants' 
ft-st  plea  and  overruling  the  demurrer  to  plaintiflE's  replication 
to  the  lafit  plea,  are  assigned  for  error. 

Messrs.  Weiqley,  Bulklby  &  Gray,  for  appellants. 

Mr.  P.  L.  Sherman,  for  appellee. 

MoRAN,  J.  Appellant's  first  plea  is  bad.  It  alleges  no 
facts,  but  states  a  mere  legal  conclusion  as  arising  on  an  event 
which  it  recites,  but  does  not  allege  to  have  occurred.  The 
demuiTcr  to  it  was  therefore  properly  sustained. 

The  question  which  appellant's  counsel  have  so  elaborately 
discussed,  viz.,  the  rule  to  be  applied  when  a  building  in  which 
apartments  or  rooms  are  leased  is  entirely  destroyed  by  fire  with- 
out the  fault  of  the  lessee,  by  the  el  imination  from  our  consider- 
ation of  the  first  plea  becomes  a  mere  moot  question  in  this  case 
and  one  which  we  are  not  called  upon  to  decide.  The  authori- 
ties cited  and  relied  on  by  counsel  relate  to  cases  where  there 
was  a  total  destiniction  of  the  building,  and  when  the  space 
occupied  by  the  tenant  could  scarcely  be  more  definitely  desig- 
nated after  the  fire  than  by  imaginary  lines  drawn  in  the  air. 
Graves  V.  Berdan,  29  N.  Y.  498 ;  Austin  v.  Field,  7  Abb.  R. 
N.  S.  29 ;  Ren  v.  Merchants'  Ex.  Co.,  3  Edw.  Ch.  315  ;  Buer- 
ger V.  Boyd,  25  Ai'k.  441.  The  principle  announced  by  these 
cases  has  no  proper  application  where  the  demised  premises  are 
merely  damaged  by  fire  so  as  to  bo  temporarily  unfit  for  occu- 
pancy, but  are  left  capable  of  repairs  within  a  reasonable  time, 
and  when  no  rebuilding  or  reconstruction  of  the  entire  edifice 
containing  the  rooms  has  become  necessary. 

Appellant's  plea,  alleging  that  the  premises  were  so  badly 
damaged  by  fire  that  they  were  ousted  and  deprived  of 
the  possession  and  enjoyment  thereof,  is  a  good  plea  only 
because  of  the  stipulation  in  the  lease  providing  that  in  ca^e 
the  premises  were  damaged  by  fire  no  rent  should  be  paid 
while  the  premises  were  unfit  for  occupancy;  and  appellee's 
re^)lication   that,  witbin  a   reasonable  time  after  the  fire,  said 
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premises  were  repaired,  and  then  and  there  became  fit  for  occu- 
pancy, of  which  appellants  had  notice,  was  a  good  replication 
to  said  plea,  and  the  demurrer  thereto  was  properly  overruled. 

It  is  the  general  rule  of  law  that  a  lessee  has  no  relief 
against  an  express  covenant  to  pay  rent  unless  he  has  pro- 
tected himself  by  a  stipulation  in  the  lease.  The  stipulation 
in  the  lease  under  consideration  protected  the  lessees  from 
liability  for  rent  while  tlie  premises,  if  damaged  by  fire,  should 
remain  unfit  for  occupancy — no  longer — and  the  manifest  in- 
tention of  the  parties,  as  shown  by  the  lease,  was  that  upon 
the  premises  being  repaired  and  rendered  fit  for  occupancy, 
and  being  open  to  the  occupancy  of  the  lessees,  the  covenant 
to  pay  rent  should  again  become  operative.  The  stipulation 
was  for  the  benefit  of  the  lessees,  and  without  it  they  would, 
under  the  circumstances  of  this  case,  have  been  held  on  their 
covenant  for  the  entire  rent  accruing  after  tlie  fire.  Izon  v. 
Gorton,  6  Bing.  N.  C.  501;  Peck  v.  Ledwidge,  25  LI.  109. 

It  is  contended  by  appellants  that  they  were  evicted  from  the 
premises  by  the  acts  of  appellees.  It  appears  that  after  the  lire 
some  of  the  goods  of  appellants  were  removed  by  them  from 
the  basement  portion  of  the  leased  premises  to  the  firet  floor 
of  the  building  for  convenience.  Some  remained  in  tlie  base- 
ment  with  the  rubbish  and  debris.  Some  one  representicg 
the  appellees  or  the  builders,  who  were  repairing  the  .building, 
stated  that  the  goods  of  appellants  were  in  the  way,  and  re- 
quested appellants  to  move  them.  They  did  not  do  so  at 
once,  being  busy,  but  after  some  time  they  U>ok  the  goods 
away.  These  facts  do  not  show  an  eviction.  Kothing  done 
or  said  by  appellees  indicates  an  intenticm  on  their  part  tliat 
appellants  should  no  longer  occupy  the  premises.  It  was 
necessary  for  the  landlord  to  enter  upon  the  premises  to  make 
the  repairs  and  render  them  fit  for  occupation,  and  the  re- 
moval of  the  goods  and  boxes  out  of  the  way  of  the  builders 
was  also  necessary  to  the  operation  being  carried  on,  and  the 
record  is  conclusive  that  neither  party  regarded  the  removal 
of  the  goods  under  such  circumstances  as  affecting  tJie  rela- 
tions created  by  the  lease.  Morris  v.  Tillson,  81  111.  607, 
623;  Walker  v.  Tucker,  70  HI.  527;  Alexander  v.  Dorsey,  13 
Ga.  12. 


First  District — October  Term,  1886.      456 

Eeegan  v.  Einnare. 

Our  conclusion  is  against  appellants  upon  the  points. urged 
by  them  against  the  judgment,  and  the  same  must  therefore 
be  aj£i*med. 

Jvdgm&iit  affirmed. 


Ro3E  Keeoan  and  John  Keegan,  Imp'd,  etc.* 

V. 

Hannah  Kinnare,  Administratrix,  etc. 

Action  of  Debt  on  Bond — Formal  Drfeci  in  Judgment, 

In  an  action  of  debt  on  a  bond,  it  is  held:  That  a  formal  defect  in  the 
judgment  as  written  up,  which  did  not  prejudice  the  appellantsi  is  not  suffi- 
cient ground  for  reversal. 

[Opinion  filed  April  26,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
KiHK  Hawes,  Judge  presiding. 

Messrs.  M.  A.  Rorkb  &  Son,  for  appellants. 

As  showing  that  this  judgment  is  erroneous  in  point  of  form, 
and  under  some  of  the  cases  cited  in  substance,  and  that  the 
word  "damages "is  essential,  see  Parisher  v.  Waldo,  72  111. 
71;  Mattieson  v.  Stephens,  9  111.  App.  435;  Eggleston  v. 
Buck,  31  III.  254;  Austin  v.  People,  11  111.  452;  Toles  v.  Cole, 
11  m.  552;  Knox  v.  Breed,  12  111.  61;  Frazier  v.  Laughlin, 
1  Qilm.  347. 

Messrs.  Hynes,  English  &  Dcjnne,  for  appellee. 

The  verdict  of  the  jury  was  as  follows:  "  We,  the  jury,  find 
the  issues  for  the  plaintiff;  we  find  the  debt  to  bo  $3,000,  and 
we  assess  the  plaintiflF's  damages  at  $1,840."  The  verdict  was 
nndoubtedly  in  the  most  approved  form. 

Upon  the  motion  for  a  new  trial,  on  the  suggestion  of  the 
court,  plaintiff  remitted  some  $80,  and  the  court  thereupon 
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entered  judgment "  that  the  plaintiff  do  have  and  recover  of 
and  from  the  defendants  her  said  debt  of  $3,000,  and  alao  the 
said  sum  of  $1,760,  together  with  her  costs  and  charges  in 
this  behalf  expended,  and  have  execution  therefor.  It  is  fur- 
ther ordered  that  said  debt  be  discharged  upon  a  payment  of 
the  said  sum  of  $1,760,  interest  thereon  and  costs  of  suit" 
This  judgment  was  in  proper  form.  It  is  true  that  sometimes 
the  word  "  damages  "  is  used,  but  only,  as  we  nnderstand  it, 
in  cases  where  the  judgment  is  the  same  as  the  verdict.  The 
form,  as  given  by  the  court,  has  been  in  use  for  years  where 
any  reduction  is  made  in  the  finding  of  a  jury.  Tlie  material 
part  of  the  verdict  is  that  part  which  declares  that  the  judg- 
ment in  debt  must  be  satisfied  upon  the  payment  of  the  dam- 
ages found.  That  part  appears  clearly  in  the  finding  of  the 
court  in  this  case  in  these  words :  •*  It  is  further  ordered  that 
said  debt  be  discharged  upon  the  payment  of  the  said  sum  of 
$1,760,  interest  thereon  and  costs  of  suit." 

It  has  been  the  invariable  practice  in  the  Circuit  and  Supe- 
rior Courts  of  Cook  County,  in  an  action  of  this  nature,  when 
the  amount  found  by  the  verdict  of  damages  has  been  changed 
by  remittitur,  to  enter  up  the  judgment  in  the  form  in  whicli 
tlie  judgment  is  rendered,  and  we  see  no  good  reason  why  tbe 
practice  should  be  disturbed. 

Per  Curiam.  This  was  an  action  of  debt  on  a  bond.  Tlie 
evidence  would  support  a  larger  verdict  than  was  rendered. 
A  great  many  errors  are  assigned  which  it  would  serve  uo  use- 
ful purpose  to  discuss.  We  have  examined  them  all  carefully 
and  find  none  which  would  authorize  a  revei'sal  of  the  judg- 
ment. There  is  a  formal  defect  in  the  judgment  as  written 
up,  but  no  injury  can  arise  from  it,  the  whole  judgment  order 
being  correct  in  substance.  It  clearly  apjiears  that  the  debt 
adjudged  against  the  defendants  is  to  be  discharged  upon  tlie 
payment  of  damages,  to  wit,  the  sum  of  $1,760,  interest 
thereon  and  costw  of  suit  Under  such  order,  execution  could 
ou'y  issue  for  said  sum  of  $1,760,  and  interest  thereon  from 
the  date  of  the  judgment,  and  the  costs.  And  the  paymeut 
of  such  amount  would  work  a  discharge  of  the  whole  judg- 
ment. 
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In  the  cases  cited  by  counsel,  there  was  more  than  a  mere 
informality  in  the  judgment  order.  The  defendant  was,  by 
the  order  entered,  required  to  pay  more  than  was  due — more 
than  the  damages — in  some  of  the  cases  the  debt  and  damages, 
and  there  was  nothing  in  the  order  to  protect  him  from  such 
consequence. 

There  is  no  reason  shown  why  the  judgment  should  be 
reversed,  and  it  will,  therefore,  bo  affirmed. 

Judgment  affirmed. 


Edson  Keith  et  al. 

V. 

Cecilia  Goldston  et  al.  l"ii    457 

I  99  n87 

Deceit — What  Necessary  to  Prove— Knowledge  qf  Plaintiff— Inference 
qf  Improper  Motive* 

1.  Ta  recover  in  an  action  for  deceit  it  is  only  necessary  for  the  plaintiff 
to  prove  that  the  representation  was  false;  that  the  party  makingf  it  knew  it 
to  be  false;  and  that  the  plaintiff  relied  upon  it  as  true,  was  induced  to  act 
upon  it,  and  was  injured. 

2.  Tbe  motive  of  the  defendant  in  makinfr  the  false  statement  is  wholly 
immaterial.  The  law  infers  an  improper  motive,  if  what  tbe  defendant 
Fays  is  fal^e  within  his  own  knowledjre,  and  is  tbe  occasion  of  damage  to 
the  plaintiff* 

[Opinion  filed  April  26,  18S7.] 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
BicHABD  Pbenderoast,  Judgo,  presiding. 

Messrs.  A.  W.  Brickwood  and  D.  M.  Kirton,  for  appellants 

Messrs.  Hoffheimer  &  Kosenberg,  for  appellees. 

MoRAir,  J.  Appellants  brought  an  action  of  deceit  against 
appellees,  alleging  fraud  in  obtaining  credit  for  certain  mer- 
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cliandise  by  false  ropresentatioDs  with  reference  to  tbe  amount 
of  debts  owing  by  Cecilia  Goldston,  and  denying  that  she  had 
any  judgment  notes  outstanding  against  her.  The  written 
statement  of  assets  and  liabilities  made  out  by  Nathan  Gold- 
ston and  signed  by  Cecilia  Goldston  and  delivered  to  api^l- 
lants'  credit  manager,  for  the  purpose  of  getting  goods 
on  credit,  is  substantially  admitted  to  have  been  falte  in 
at  least  the  two  statements  mentioned.  The  defendants' 
contention  was  that  though  the  statement  might  be  false 
it  was  not  made  with  intent  to  deceive,  and  at  the  request 
of  appellees  the  court  instructed  the  jury  in  one  instruc- 
tion, "that  to  constitute  fraud,  there  must  be  design  and 
contrivance  to  injure  another,"  and  in  another  that,  '^unless 
the  plaintiflfs  have  proven  either  that  at  the  time  when  tbe 
defendants  got  the  goods,  they  then  intended  never  to  pay  for 
them,  or  that  defendants  before  gett'ng  the  goods  made  to  the 
plaintiffs  a  statement  which  was  false,  and  that  it  was  then 
made  with  the  ii*  ntion  of  deceiving  and  defrauding  the 
plaintiffs,  and  that  the  j)laintiffs  relied  on  such  statement  and 
believed  it  to  be  true,"  the  jury  must  find  for  the  defendants. 

The  jury  found  for  the  defendants,  and  there  was  judgment 
on  the  verdict,  and  the  plaintiffs  appeal,  assigning  for  error 
the  instructions  given  by  the  court  to  the  jury  above  set  out 
To  recover  in  an  action  for  deceit,  it  is  only  ncitessary  for  the 
nlaintiff  to  prove  that  the  representation  was  false,  that  the 
party  making  it  knew  it  to  be  false,  and  that  the  plaintiff  relied 
upon  the  representation  as  true,  and  was  induced  to  act  upon 
it  and  was  injured.  Merwin  v.  Arbuckle,  81  111.  501.  The 
motive  which  actuated  the  defendant  in  making  the  false  state- 
ment is  wholly  immaterial.  The  law  infers  an  improper 
motive,  if  what  the  defendant  says  is  false  within  his  own 
knowledge  and  is  the  occasion  of  damage  to  the  plaintif. 
Foster  v.  Charles,  6  Bing.  396. 

The  instructions  given  by  the  court  and  above  quoted  weie 
intended  to  inform  the  jury  that  it  was  not  enough  to  prove 
the  falsity  of  the  representations,  and  that  defendants  knew 
them  to  be  false,  but  there  must  be  in  addition,  proof  of  a 
design  oi  purpose  to   injure — an   intention  to   defraud  at  the 
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time  of  making  them.  Such  is  not  the  law,  and  the  instructions 
were  erroneous  and  clearly  tended  to  mislead  the  jury. 
McBean  v.  Fox,  1  111.  App.  177;  Case  v.  Ayer,  65  III.  142; 
Gough  V.  St.  John,  16  Wend.  645. 

For  the  errors  indicated  the  judgment  must  be  reversed  and 
the  cause  remanded. 

Heversed  and  remanded. 


The  Erie  and  Pacific  Dispatch 

V. 

Edward  N.  Stanley  et  al. 

■ 

Carriers — Delay  in  Tranftportadon — Action  for  Damages — Evidence — 
Question  for  Jury — Bemittitur, 

1.  The  showing^  of  a  bill  of  lading  to  a  witness  in  rebuttal  to  refresh  his 
memory  as  to  the  dates  of  shipment  does  not  make  it  admissible  for  other 
purposes  on  cross-examination. 

2.  Where  the  testimony  is  conflicting  the  verdict  will  be  sustained 
though  its  correctness  may  be  doubtful. 

3.  An  error  by  the  jury  in  assessing  actual  damages,  where  the  damages 
are  computed  on  the  Viilue  of  goods  damaged  or  destroyed,  is  not  evidence 
of  passion  or  prejudice. 

[Opinion  filed  May  18,  1887.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
KiSLK  Hawes,  Judge,  presiding. 

Messrs.  Willabd  &  Driggs,  for  appellant. 

Messrs.  Frank  J.  Smith  &  Helmer,  for  appellees. 

I^er  Curiam.  This  was  an  action  in  assumpsit  brought  to 
recover  damages  which  it  was  claimed  by  appellees  they 
suffered  by  reason  of  delay  in  transportation  and  bad  care 
while  in  transit,  of  961  boxes  of  lemons  shipped  from  New 
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York  to  Chicago  in  June,  1882,  by  appellees  over  appellants' 
freight  line.     On  the  trial  before  the  court  and  jury  appellees 
obtainod  a  verdict,  upon  which,  after  a  remittitur  of  $500  from 
the  amount  thereof,  the   court  rendered  juds^ment    against 
appellants.     The  ruling  of  the  court  in  refusing  to   allow  a 
duplicate  bill   of  lading  of  the  goods  to  go  in  evidence,  it 
having  been  shown  to  a  witness  called  in  rebuttal  to    refresh 
his  memory  as  to  the  date  and  place  of  shipment  of  the  good^, 
is  assigned  for  error.     That   being  the  extent  of  the  direct 
examination,  appellants  claimed  on  the  cross-examination  the 
right  to  introduce  the  bill  of  lading,  or  prove  its  contents,  to 
show,  not  that  the  witness  was   in  error  as  to  the   date, and 
place  of  shipment,  but  that  the  appellees  had  by  the  contract 
in  the  bill  of  lading  assumed  the  risks  of  injury  to  the  goods 
which   might   arise   from  decay   during   transportation.     It 
seems  very  clear  that  the  bill  of  lading  was  not  made  admis- 
sible for  such  purpose  by  having  been  shown  to  the  witness  to 
refresh  his  recollection  on   the  other   points,  and  the  court's 
ruling  was  therefore  correct.     The  authorities  cit«d  by  the 
counsel  for  appellants  as  we  undei*8tand  them,  in  no  manner 
sustain  their  contention. 

It  is  argued  that  the  verdict  is  against  the  weight  of  the 
evidence,  and  that  this  court  ought  to  reverse  on  that  ground. 
The  rule  is,  when  the  testimony  is  conflicting,  though  the 
correctness  of  the  finding  may  be  doubtful,  the  verdict  will  be 
sustained. 

There  is  a  sharp  conflict  in  the  evidence  as  to  several  ques- 
tions, but  that  conflict  was  settled  in  favor  of  the  appellees  bj 
the  verdict  of  the  jury,  and  the  verdict  has  the  approval  of  the 
trial  Jud'^e,  who  saw  the  witnesses  and  heard  them  testify. 

The  verdict  was  excessive  in  the  amount  of  damao^s 
allowed,  but  that  was  cured  by  the  remittitur.  Tlie  error  was 
made  in  assessing  actual  damages,  not  in  allowing  punitive 
damages  or  smart  money,  and  is  no  more  evidence  of  passion 
or  prejudice  on  the  part  of  the  jury  than  if  they  had  gone 
wrong  in  fixing  damages  in  any  case  when  the  damages  are 
computed  upon  the  value  of  the  goodo  damaged  or  destroyed- 

Counsel  do  not  argue  that  any  error  was  committed  in  instruct- 
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iiig  the  jury,  and  after  a  careful  examination  of  the  record 
vre  are  unable  to  say  that  the  verdict  is  manifestly  against  the 
liV'eight  of  evidence.  There  being  no  error  the  judgment 
must  be  affirmed. 

Judgment  affirmed. 


Hutchinson  Furnace  &  Smoke  Consuming  Company 

V. 

Will  H.  Lyford. 

Corporations— Sale  of  Cajyifal  Stock — Fraud, 

In  an  action  against  a  corporation  to  recover  damasrefl  for  fraud,  in  the 
sale  of  certain  shares  of  its  capital  stock,  this  court,  upon  a  review  of  the 
record,  ^iffirms  the  judgment  of  the  court  below  for  plaintiff. 

[Opinion  filed  May  18,  1887.] 

Appeal  from  the  Superior  Conrt  of  Cook  County ;  the 
Hon.  RoLUN  S.  Williamson,  Judge,  presiding. 

Mr.  John  M.   Gabtsidb,  for  appellant 

Mr.  Wm.  Armsteong,  for  appellee. 

Per  Curiam,.  Tliis  was  an  action  on  the  case  brought  by 
Will  H.  Lyford  against  the  Hutchinson  Furnace  and  Smoke 
Consuming  Company,  to  recover  damages  for  fraud  in  the 
sale  by  the  defendant  to  the  plaintiflf,  of  certain  shares  of  the 
capital  stock  of  the  defendant  company.  At  the  trial  the  jury 
found  the  issues  for  the  plaintiff,  and  assessed  his  damages  at 
the  amount  paid  by  him  for  said  shares  and  interest.  We  have 
given  the  record  careful  examination,  and  are  of  the  opinion 
that  it  contains  nO  errors  of  law  and  that  the  evidence  sustains 
the  verdict.     Tlie  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Chicago,  Burlington  &  Quincy  Railroad  Company 

V. 

Samuel  Warner. 

• 

Master  and  Servant — Ae*ion  for  Personal  Injury— Comparaf ire  X eg- 
ligence — Imstructions — Sufficiency  of— Duty  of  Master  as  to  Machinery 
Furnished, 

• 

•  1.  The  jury  should  not  be  left  to  apply  the  doctrine  of  comparative  neg- 
ligence without  being  told  that  in  no  event  can  the  plaintiff  recover  if  he 
h.is  failed  to  exercise  ordinary  care. 

2.  Where  the  instructions,  considered  as  a  series,  do  not  present  contra- 
dictory propositions  between  which  the  jury  may  choose,  and  where,  whea 
80  considered,  they  fully  and  fairly  state  the  law,  an  omission  of  one  of  them 
is  not  a  ground  of  objection. 

3.  In  the  case  presented,  it  is  held:  That  the  jury  were  sufficiently  in- 
structed ;  that  there  w.is  no  substantial  error  in  the  modification  and  refusal 
of  instructions  asked;  that  a  certain  modification  as  to  the  master's  dcty, 
touching  the  kind  of  machinery  furnished,  could  not  have  prejudiced  the 
defendant;  aAid  that  the  allowance  of  S6,500  as  damages  is  not  so  excessive 
as  to  warrant  the  interference  of  this  court. 

[Opinion  filed  May  18,  1887.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Kirk  Hawes,  Judge,  presiding. 

Mr.  Melvillb  W.  Fcjlleb,  for  appellant 

Mr.  W.  S.  Johnson,  for  appellee. 

MoRAN,  J.  Appellee  was  injured  about  2  o'clock  in  the 
morning  of  August  20,  1875,  while  serving  the  appellant  com- 
pany in  the  capacity  of  freight  conductor.  He  was,  at  tlie 
time  of  the  accident,  endeavoring  to  uncouple  and  detach  a  car 
from  the  train  of  which  he  had  charge,  while  the  said  train 
was  in  motion.  He  had  climbed  up  on  the  ladder  on  the  side 
and  near  the  end  of  the  car,  and  when  about  half  way  to  the 
top  he  swung  himself  around  the  corner  of  the  car  expecting 
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to  grasp  with  his  hand  a  handle  which  he  supposed  was  on  the 
end  of  the  car,  and  to  get  foot-rest  upon  a  step  which  he  also 
supposed  was  on  the  end  and  to  pass  on  to  the  deadwood  in 
the  center  of  the  car  where  the  uncoupling  had  to  be  made. 
There  was  neither  step  nor  handle  on  the  car  end,  and  appel- 
lee, having  no  means  of  holding  on,  fell  on  the  track  between 
the  rails,  and  his  arm  was  injured  as  the  train  passed  over  him 
by  coming  in  contact  with   the  iron  rod,  which  ran  through 
the  center  of  the  brake-beam  to  such  an  extent  that  it  was 
necessary  to  amputate  it  near  the  shoulder.     The  negligence 
charged,  and  on  which  appellee  relies  as  a  basis  of  recovery,  is 
the  failnre  by  the  company  to  provide  the  car  with  end  steps 
and  handle  to  be  used  in  making  couplings.     Tlie  case  went  to 
judgment  in  the  Circuit  Court  once  before,  and  on  appeal  was 
reversed  by  the  Supreme  Court  for  error  committed  by  the 
trial  court  in  refusing  an  instruction  asked  by  the  defendant 
company.     C,  B.  &  Q.  R.  E.  Co.  v.  Warner,  108  LI.  638. 

On  this  appeal  it  is  contended  that  the  Circuit  Court  erred  in 
firiving,  refusing  and  modifying  instructions,  and  that  the 
verdict  is  against  the  evidence.  There  is  a  conflict  of  evidence 
on  sevei-al  questions,  more  or  less  material  in  the  case,  and  the 
verdict  must  be  held  to  have  settled  such  conflict  in  favor  of 
appellee,  unless  such  errors  of  law  appear  in  the  record,  as 
shall  require  a  reversal.  Three  instructions  were  given  by  the 
court  on  appellee's  request.  The  second,  of  the  giving  of 
which  appellee  complains,  is  a  form  of  insti'uctipn  on  the  law 
of  comparative  negligence  which  has  frequently  been  approved 
by  the  Suprejne  Court.  Appellant's  complaint  is  that  it  does 
not  contain  the  hypothesis  of  ordinary  care  on  plaintiff's  part. 
The  instniction  does  not  purport  to  state  all  the  elements 
which  would  entitle  the  plaintiff  to  recover,  or  all  the  elements 
of  a  cause  of  action.  It  is  a  statement  tha*t  if  the  plaintiff  was 
guilty  of  some  negligence  and  the  defendant  was  guilty  of 
gross  negligence,  which  contributed  to  the  injury,  and  that 
plaintiff's  negligence  was  slight  as  compared  with  defendant's, 
"  then  such  negligence  on  the  part  of  the  plaintiff  will  not 
prevent  a  recovery  in  this  case."  The  defendant's  third 
instruction  given  is  as  follows :   "  The  jury  are  instructed  that 
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the  plaintiff,  to  recover  in  this  case,  is  bound  to  establish  by  a 
preponderance  of  evidence,  both  that  the  defendant  was  giiilty 
of  negligence  as  charged  in  the  declaration  filed  in  the  case, 
and  that  he,  the  plaintiff,  was  in  the  exercise  of  all  reasonable 
and  ordinary  care  at  the  time  of  the  accident;  and  unless  the 
jury  find  from  the  evidence  and  under  the  instructions  of  the 
c jurt  that  the  plaintiff  has  established  both  of  these  facts  by  a 
preponderance  of  evidence,  the  vei'dict  should  be  for  tlie 
defendant."  It  will  be  seen  that  the  requirement  of  ordinary 
care  on  the  plaintiff's  part  is  very  pointedly  stated  to  the  jury 
in  the  foregoing  instruction.  They  are  told  that  unless  the 
plaintiff  has  established  by  a  preponderance  of  the  evidence 
that  he  was  in  the  exercise  of  reasonable  and  ordinary  care  at 
the  time  of  the  accident,  the  verdict  should  be  for  the  de- 
fendant 

These  two  instructions,  plaintiff's  second  and  defendant's 
third,  are  not  contradictory  of  each  other,  are  in  no  way  in 
conflict,  and  each  states  the  law  correctly  on  the  points  which 
it  purports  to  cover,  and  in  both,  the  whole  law  as  to  ordinary 
care  and  comparative  negligence  was  correctly  given  to  tlio 
jury.  In  other  of  the  instructions  given  for  the  defendant, 
the  necessity  of  the  plaintiff's  having  been  in  the  exercise  of 
ordinary  care  for  his  safety  is  stated  to  the  jury  as  essential  to 
his  right  of  recovery,  and  the  contrary  is  nowhere  stated  in 
any  instruction,  nor  is  it  in  any  manner  implied  unless  it  can 
be  from  said  second  instruction.  Under  such  conditions  we  do 
not  think  it  possible  that  from  the  giving  of  plaintiff's  second 
instruction  the  jury  could  have  inferred  that  he  might  recover 
even  if  he  failed  to  exercise  ordinary  care.  In  C,  B.  &  Q.  K. 
R.  Co.  v.  Johnson,  103  111.  512,  each  of  the  three  instructions 
given  for  the  plaintiff  contained  this  proposition :  "  But  if 
the  jury  believe  from  the  evidence  that  Johnson  did  not  ex- 
ercise ordinary  care,  yet  that  Johnson's  negligence  was  sliglit 
and  that  the  negligence  of  the  defendant  was  gross  in  com- 
parison with  each  other,  then  the  plaintiff  must  recover  and 
the  verdict  must  be  for  the  plaintiff."  These  instructions  were 
manifestly  bad  and  were  so  held  by  the  Supreme  Court,  the 
exercise  of  ordinary  care  by  the  plaintiff  being  an  essential 
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element  to  the  right  of  action  in  all  cases  where  the  recovery 
is  sought  on  the  ground  of  mere  negligence.  Where  the 
instruction  on  comparative  negligence  is  given,  and  no  instruc- 
tion is  given  in  the  case  which  tells  the  jury  that  there  can  be 
no  recovery  unless  plaintiff  was  in  the  exercise  of  ordinary 
care,  there  may  be  a  misleading  implication  arising  from  the 
giving  of  such  comparative  negligence,  instructions  without 
the  hypothesis  of  ordinary  care. 

Such  appears  to  have  been  the  case  in  0.  &  N.  W.  R.  R. 
Co.  V.  Thorsun,  11  111.  App.  631,  and  Garfield  Mfg.  Co.  v. 
McLe^m,  18  III.  App.  447.  The  jury  should  not  be  left  to 
apply  the  doctrine  of  comparative  negligence  without  being 
told  tliat  in  no  event  can  the  plaintiff  recover  if  he  has  failed 
to  exercise  ordinary  care,  but  where,  as  in  this  case,  the  in- 
structions considered  as  a  series  fully  and  fairly  state  tlie  law, 
and  where  there  is  no  conflict  in  the  instructions,  when  so  con* 
sidercd,  no  contracJictory  propositions  between  which  the  jury 
may  choose,  we  are  inclined  to  the  oj)inion  that  the  jury  could 
not  be  misled,  and  that  the  rights  of  the  defendant  have  been 
in  no  manner  prejudiced  by  the  omission  of  the  requirement 
of  the  exercise  of  ordinary  care  by  the  plaintiff  from  the  said 
plaintiff's  second  instruction.  C.  &  A.  R.  R.  Co.  v.  Johnson, 
116  l\\  206;  T.,  W.  &  W.  R'y  Co.  v.  Ingraham,  77  III  309; 
C  B.  &  Q.  R.  R.  Co.  V.  Avery,  109  111.  314 ;  City  of  Chicago 
V.  McDonough,  112  111.  85, 

It  is  contended  that  the  court  erroneously  modified  defend- 
ant's seventh  instruction.  The  portion  of  the  instimction  con- 
taining the  modification  complained  of  is  as  follows  (the  words 
inserted  by  the  court  being  in  italics):  "  The  jury  are  instructed 
as  a  matter  of  law  that  a  railroad  company  is  under  no  obli- 
gation to  its  employes  to  provide  the  very  best  and  safest  appli- 
ances for  its  freight  cars  thcU  ccmld  he  produced^  and  if  the  jury 
believe,''  etc.  Counsel  argues  that  the  modification  is  error, 
not  for  what  the  instruction  is  made  to  say,  but  for  what  may 
be  implied  from  it.  From  the  words  used  the  jury  might 
infer  the  converse  of  the  proposition  and  hold  the  company 
botind  to  furnish  the  very  best  and  safest  appliances,  not  that 
could  be  produced,  but  that  were  known  to  exist. 

Vol.  XXII  80 
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The  uiodification  Was  nnnecessary  and  if  the  instruction 
stood  alone,  the  erroneous  implication  might  have  misled  the 
jur^,  but  it  is  negative  in  form,  stating  not  what  the  duty  is,  but 
what  it  is  not,  and  other  instructions  given  for  the   plains/if 
and  the  defendant  state  the  duty  in  that  regard  in  positive 
terms.     In  plaintiff's  first  instruction  '*  the   court  instructs 
the  jury  that  it  is  the  duty  of  railroad  companies  to  use  all 
reasonable  care  and  diligence  to  furnish  good  and  reasonaWj 
well -constructed  machinery  adapted  to  the  purposes  of  its  nse; 
and  while  they  are  not  required  to  seek  and  apply  eveiy  new 
invention  they  must  adopt  such  machinery  and  appliances  as 
are  found  by  experience  to  be  reasonably  safe  and  reasonably 
well  adapted  for  the  purpose  for  which  they  are  use<l."    And 
in  defendant's  fifth  instruction  it  is  said  on  this  subjec^t  that 
"  the  master's  obligation  is  not  to  supply  the  servant  with, abso- 
lutely safe  machinery  or  with  any  particular  kind  of  niacliin- 
ery,  but  his  obligation  is  to  use  ordinary  and  reasonable  care 
not  to  subject  the  servant  to  extraordinary  or  unreasonable 
danger."     In  view  of  these  instructions  the  modification  was, 
in  our  opinion,  harmless  to  the  defendant.     In  this  case  the 
court  gave  ten  instructions  requested  by  defendant  witLont 
modification,  and  gave  nine  others  with  modifications.    Six 
instructions  asked  by   defendant  were  refused.      Com;»]aiDt 
is  made  of  the  modification  by  the  court  of  the  nine  instruc- 
tions which  were  modified.     It  would  serve  no  useful  purpose 
to  discuss  these  instructions  and  their  modifications  sermtinu 
We  have  examined  all  the  instructions  modified  and  refused, 
and  we  find  no  error  in  the  action  of  the  court  in  that  regard, 
which,  in  our  opinion,  would  authorize  a  reversal  of  this  case. 
Some  of   the   instructions  modified  were  properly  modified 
and  it  would  have  been  error  to  give  them  without  such  modifi- 
cation.    Some  others  might  have  been  given  without  modifica- 
tion, but  the  modification  of  them  in  no  way  prejudiced  the 
defendant     We  think  the  jury  were  sufficiently,  even  abun- 
dantly, instructed  on  every  material  phase  of  the  case  in  the 
nineteen  instructions  given  for  the  defendant  and  the  three 
given  for  the  plaintiff. 

The  damages  are  quite  large — ^appellant  argues  they  are 
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excessive — but  we  do  not  feol  warranted,  in  interfering  with 
the  verdict  on  that  gronnd. 

We  are  of  opinion  that  there  is  no  error  and  the  judgment 
of  the  Circuit  Court  must,  therefore,  be  affirmed. 

Judgment  affirmecL 


Frank  Parmeleb 

V. 

Sarah  E.  Farro. 


Action  for  a  Personal  Injury — Comparative  Negligence — Instructions-^ 
When  Great  Accuracy  is  Required, 

1.  The  rule  of  comparative  negligence  reqnireB,  and  has  always  required, 
much  more  than  a  mere  preponderance  of  negligence  on  the  part  of  the 
defendant  to  authorize  a  recovery.  When  the  plaintiff  is  chargeable  with 
contributory  negligence,  though  slight,  there  must  be  a  wide  disparity 
between  his  negligence  and  that  of  the  defendant  or  he  can  not  recover. 

*2.  It  was  the  right  of  the  defendant  in  the  case  presented  to  have  the 
terms,  ''slight  **  and  *'  gross,"  explained,  and  especially  to  have  the  jury 
instructed  that  they  imply  more  than  a  preponderance  of  negligence. 

dw  Where  the  evidence  is  conflicting  great  accuracy  in  the  instructions 
is  required. 

[Opinion  filed  May  18, 1887.] 

Appeal  from  the  Superior  Conrt  of  Cook  County ;  the  Hon. 
KoLUN  S.  Williamson,  Judge,  presiding. 

Messrs.  William  E.  Mason  and  Egbert  Jamieson,  for  appel- 
lant 

Messrs.  Bbanbt  &  Hoffman,  for  appellee. 

Bailey,  J.  This  was  ai)  action  on  the  case  brought  by 
Sarah  E.  Farro  against  Frank  Parmelee,  to  recover  damages 
for  a  personal  injury  caused  by  the  plaintiff's  being  thrown 
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from  a  buggy  in  which  she  was  riding  in  one  of  the  streets  of 
Chicago.     At  the  time   of  said  injury  the  plaintiff  and  her 
mother  were  riding  in  said  buggy,  the  plaintiff  holding  the 
reins  and  driving;  and  as  they  reached  a  point  at  or  near  the 
corner  of  Adams  and  Clark  streets  they  found  the  street  so 
incumbered  with  wagons  and  other  vehicles  that  they  were 
obliged  to   stop.     While  they  were  standing   in  that  place, 
waiting  for  an  opportunity  to  proceed,  an  omnibus  belonging 
to  the  defendant,  in  charge  of  one  of  his  employes,  approached 
the  plaintiff  from  behind,  and  in  endeavoring  to  go  past  her 
buggy  so  drove  the  omnibus  that  one   of  its  wheels,  as  the 
evidence   tends  to   show,  collided   with  said  buggy,  break- 
ing it  and  throwing  the  plaintiff  out  on  the  ground,  causing 
the   injury  complained   of.     There  was   evidence  tending  to 
charge  the  driver  of  the   omnibus  with  negligence  in  pro- 
ducing the  collision,  and  there  was  also  evidence  tending  to 
charge  the  plaintiff  with  negligence  contributing  to  her  injury, 
the  evidence  as  to  the  negligence  of  both  parties  being  coq- 
flicting. 

Upon  the  foregoing  evidence  the  court  gave  to  the  jury,  at 
the  instance  of  the  plaintiff,  an  instruction  embodying  the  rnle 
of  comparative  negligence,  and  thereupon  the  defendant 
asked  the  court  to  give  to  the  jury  the  following  instroc- 
tion : 

"The  court  instructs  the  jury  that  though  they  may 
believe  from  the  evidence  that  the  defendant,  by  his  servant, 
was  guilty  of  negligence  upon  the  occasion  in  question,  and 
that  such  negligence  contributed  to  the  injury  complained  of, 
yet,  if  the  jury  further  believe  from  the  evidence  that  the 
plaintiff  was  also  guilty  of  an  equal  or  nearly  equal  degree  of 
negligence^  directly  contributing  to  the  injury^  and  vyithout 
which  it  could  not  have  occurred^  then  the  jury  should  find  the 
defendant  not  guilty?'* 

The  court  refused  to  give  this  instruction  as  asked  but  gave 
it  to  the  jury  after  having  modified  it  by  striking  out  the  words 
in  italics,  and  inserting  in  lieu  thereof  the  following :  "  did 
not  exercise  ordinary  care  and  prudence  to  avoid  being  in- 
jured, then  the  plaintiff  can  notrecover^  and  you  should  find 
the  defendant  not  guilty." 
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The  instraction  as  asked  was  a  correct  proposition  of  law 
and  should  have  been  given.  The  rule  ^f  comparative  negli- 
gence requires  and  has  always  required  much  more  than  a 
mere  preponderance  of  negligence  on  the  part  of  the  defend, 
ant  to  authorize  a  recovery,  i  When  the  plaintiff  is  chargeable 
with  contributory  negligence,  though  slight,  there  must  be  a 
vxide  disparity  between  his  negligence  and  that  of  the  defend- 
ant before  lie  can  recover.  In  C,  B.  &  Q.  R.  K.Co.  v.  Payne, 
49  III.  499,  it  was  held,  almost  in  the  very  language  of  this 
instruction,  that  where  the  negligence  of  the  parties  is  equal 
or  nearly  so,  or  that  of  tlie  plaintiff  is  greater,  no  recovery 
can  be  had.  This  rule  is  repeated  in  nearly  the  same  language 
in  C.  &  A.  K.  R  Co.  v.  Murray,  62  III.  326;  I.  C.  R  R.  Co. 
v.  Hall,  72  111.  222,  and  C.  &  N.  W.  R'y  Co.  v.  Clark,  70  111. 
276.  So,  in  Keokuk  Packet  Co.  v.  Henry,  50  111.  264,  it  is 
said  that  if  the  plaintiff  has  been  guilty  of  negligence,  he  can 
not  recover  unless  that  of  the  defendant  is  '^  greatly  in  excess." 
In  1.  C.  R  R.  Co.  V.  Baches,  65  111.  379,  it  is  held  that  the 
plaintiff's  negligence  will  bar  a  recovery  except  where  the 
defendant's  negligence  is  of  a  higher  degree,  so  that  when  it  is 
compared  with  that  of  the  plaintiff,  the  latter  is  "  greatly  dis- 
proportioned  or  slight."  In  C.  &  N.  W".  R'y  Co.  v.  Clark, 
9upra^  it  is  said  that  the  negligence  of  the  defendant  must 
*'  clearly  and  largely  exceed"  that  of  the  plaintiff. 

Of  course  no  lawyer  will  have  any  difficulty  in  perceiving 
that  the  doctrine  of  the  foregoing  decisions  is  necessarily 
implied  in  the  rule  of  comparative  negligence.  Between  the 
two  degrees,  slight  and  gross,  there  is  necessarily  a  wide  die- 
parity.  But  these  terms  "  slight "  and  "  gross,"  as  used  in  this 
connection,  have  received  a  technical  legal  signification  which 
non- professional  men,  who  compose  our  juries,  may  not  under- 
stand. It  was  therefore  tlie  right  of  the  defendant  in  this 
case  to  have  them  explained,  and  especially  to  have  the  jury 
instructed  that  they  implied  more  than  a  mere  preponderance 
of  negligence. 

It  is  no  answer  to  say  that  the  instruction  as  given  announced 
a  correct  proposition  of  law.  It  did  not  announce  the  rule  of 
law  which  the  defendant  desired  and  had  a  right  to  have  given 
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to  the  jury.  The  refusal  to  give  the  instruction  as  asked  was 
error  and  considering  the  conflict  in  the  evidence  upon  the 
question  of  negligence,  as  well  as  upon  most  of  the  other 
branches  of  the  case,  we  are  of  the  opinion  that  the  error  was 
sufficiently  grave  and  prejudicial  in  its  character  to  necessitate 
a  revei'sal  of  the  judgment. 

TJie  judgment  will  therefore  be  reversed   and  the  cause 
remanded  for  a  new  trial. 

Judgment  reversed. 


Pittsburg,  Ft.  Wayne  &  Chicago  Railroad  Com- 
pany 

V. 

Sarah  A.  Reno  et  al. 

Covenant  by  Grantee  of  Part  of  Certain  Premises  to  Restore  and  Con- 
tinue  a  Switch  Connection  with  the  Remainder  Thereqf—SuU  for  Breach 
of— Whether  Covenant  Runs  with  the  Land — '*  Heirs  ^*  and '^Assigns,'* 
not  Mentioned — Joint  Covenant — Parties — Misjoinder — Landlord  and  Ten- 
ant— Tenancy  from  Yearlo  Year — Rights  qf  Tenants — Haw  far  Injurtd 
Party  is  Required  to  Limit  Liability  of  Wrong-doer^ Evidence — Admissi* 
bility — Error  without  Prejudice. 

1.  The  common-law  rule,  that  where  the  heirs  of  a  covenantor  are  not 
mentioned  the  covenant  will  be  binding^  only  on  him,  his  executors  and 
administrators,  does  not  apply  to  a  real  covenant  running  with  land  granted 
or  demised,  or  to  which  the  covenant  is  attached,  to  secure  to  one  party  the 
full  benefit  of  the  grant  or  demise,  or  to  the  other  the  consideration  for 
which  it  was  made. 

2.  A  covenant  by  a  grrantee  of  one  parcel  of  land  for  the  benefit  of  other 
adjacent  land  of  the  grantor,  will  pass  to  a  subsequent  assignee  of  the  latter 
tract. 

3.  While  it  is  the  duty  of  one  injured  from  another^s  breach  of  a  con- 
tra :t  to  make  reasonable  exertions  to  render  the  injury  as  light  as  possible, 
he  is  not  required  to  surrender  important  and  valuable  privileges,  or  to  take 
mea«5ures  which  are  likely  to  involve  himself  in  great  and  irreparable  injury 
in  order  to  diminish  the  liability  of  the  wrong-doer. 

4.  In  an  action  against  the  grantee  of  a  portion  of  certain  premises  to 
recover  damages  for  an  alleged  breach  of  its  covenant  to  restore  a  switch 
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connection  and  to  continue  to  the  covenantees  the  use  thereof,  the  amount 
claimed  being  for  damages  to  the  ermntors  as  owners  of  the  remainder  of 
said  premises  in  use  as  a  coal  yard,  with  which  said  switch  was  to  connect, 
and  for  dauriges  to  the  business  of  the  husbands  of  said  owners  as  lessees  of 
(laid  yard,  it  is  held:   That  the  covenant  in  question  is  a  covenant  running 
with  the  land  of  the  covenantees;  that  a  reference  to  their  heirs  and  aa<igns 
was  not  ncccssiiry  to  constitute  it  such  a  covenant;  that  said  covenant  is   to 
be   construed  as  perpetual;  that  the  continuance  to  the  covenantees  of  the 
use  of  such  switch  connection  is  the  proper  subject  of  a  covenant  real;  that 
there  is  no  misjoinder  of  actions;  that  the  covenant,  being  with  all  the  cove- 
naiitees  for  the  performance  of  a  single  duty,  is  joint  and  not  sevenil;  that 
the  plaintiffs  have  several  interests,  not  in  (he  covenant  itself,  but  merely  in 
the  subject  to  which  it  relates;  that  the  joinder  of  all  the  covenantees  was 
necessary  to  the  maintenance  of  any  action  on  the  covenant;  that  the  distribu- 
tion of  the  damages  between  the  covenantees  does  not  concern  the  defend- 
ant; that  when  the  switch  connection  was  removed  the  lessees  were  hold* 
in£^  as  tenants  from   year  to  year;  that  they  had  a  right  to  continue  in  the 
enjoyment  of  their  tenancy,  not  merely  during  the  current  year,  but  until 
such  tenancy  should  be  determined;  that  under  the  circumstances  it  was  not 
their  duty  in   order  to  diminish  the  defendant's  liability  to  surrender  their 
tenancy  at  the  end  of  the  current  year;  and  that  the  admission  in  evidence 
0£  the  record  of  a  chancery  proceeding  for  a  specific  performance  of  said 
covenant,  though  improper,  could  not  have  prejudiced  the  defendant. 

[Opinion  filed  May.  18,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  Eluott  Anthony,  Judge,  presiding. 

Statement  by  Bailby,  J.  This  was  a  suit  brought  by  Sarah 
A.  jReno,  Charles  A.  Reno  and  Eugenia  M.  Little  against  tlie 
Pittsburg,  Fort  Wayne  &  Chicago  Railway  Company,  to 
recover  damages  for  a  breach  by  the  defendant  of  the  cove- 
nants contained  in  the  last  paragraph  of  the  following  contract: 

'*  Articles  of  agreement,  made  this  twenty-eighth  day  of 
July,  A.  D.  1880,  between  Sarah  A.  Reno  and  Charles  A.  Reno, 
her  husband,  and  Eugenia  M.  Little  and  Jaoob  H.  Little,  her  hus- 
band, of  Chicago,  party  of  the  first  part, and  the  Pittsburg,  Fort 
Wayne  &  Chicago  Railway  Company,  party  of  the  second  part: 
Witnessetli,  that  the  party  of  the  first  part,  in  consideration  of 
the  money  to  be  paid  and  the  covenants  as  herein  expressed, 
to  be  performed  by  the  party  of  the  second  part  (the  prompt 
performance  of  which  payments  and  covenants  being  a  condi- 
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tion  precedent,  and  time  being  the  essence  of  said  conditioD), 
hereby  agree  to  sell  to  the  said   party  of  the  second  part  al! 
those  certain  lots  and  parcels  of  land,  situated  in  Chicapro, 
Conntj  of  Cook  and  State  of  Illinois,  designated  and  described 
as  follows,  viz.:  Lots  thirty-two  (32),  thirty-three  (33),  tliirty- 
thirty-four  (34),  thiity-five   (35),  thirty-six  (36),  thbty-seven 
(37),  thirty-eight  (38),  thirty-nine  (39)  and  forty  (40),  in  block 
sixty-three  (63),  in  School  Section  Addition  to  Chicago,  in  the 
County  of  Cook  and  State  of  Illinois,  but  excluding  all  im^ 
provenients  upon  the  same,  and  which  are  to  belong  to  and  are 
to  be  removed  by  said  first  party  at  or  before  the  delivery  of 
possession  as  hereinafter  provided.    And  the  said  second  party, 
in  consideration  of  the  premises,  hereby  agrees  to  pay  to  said 
.  first  party  for  said  premises  the  snm  of  thirty-five  thousand 
dollars   ($35,000),  twenty  thousand  dollars  ($20,000)  thereof 
being  estimated  for  said  premises,  and  fifteen  thousand  dollars 
($15,000)  thereof  as  damages,  as  follows,  to-wit :  Twenty  thou- 
sand dollars  ($20,000)  thereof  on  the  execution  of  this  agiee- 
ment,  the  receipt  whereof  is  hereby  acknowledged   by.  said 
first  party,  and  the  remaining  fifteen  thousand  dolIai*s  ($15,000), 
with   interest  from   the   date  of   this  agreement  until  paid 
at  the  rate  of  six  ])er  centum  (6  per  cent.)  per  annum,  to  be 
paid  upon  and  at  the  same  time  of  the  delivery  by  said  first 
party  to  said  second  party  of  a  good  and  sufiicient  warranty 
deed  for  said  premises,  except  as  to  all  taxes  and  assessments 
as  hereinafter  specified  (the  said  Sarah  A.  Beno  and  Eugenia 
M.  Little   only   warranting   the   title   to   said   premises   and 
Charles  A.Ileno  and  Jacob  H.  Little  joining  in  said  deed  so  as 
to  convey  all  their  interest  in  said  premises),  and  it  is  further 
agreed  between  the  parties  hereto  that  said  fii'st  party  shall 
deliver  to  said  second  party  the  possession  of  the  east  twenty 
(20)  feet  of  said  premises  within  one  week  from  this  date,  and 
the  remainder  of  said  premises  within  forty  (40)  days  from  this 
date;  and  that  said  second  party  shall  pay,  when  due,  all  the 
taxes  and  assessments  of  every  kind  assessed  or  levied  upon 
said  premises  subsequent  to  the  year  A.  D.  1879,  and  in  case  it 
bliall  fail  so  to  do,  said  first  party  may  pay  the  same,  and  tlie 
game,  with   interest  thereon,  shall  be  repaid  by  said  second 
party  to  said  fii'st  party. 
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"And  it  is  further  bo  agreed  that  said  first  party  shall  exe- 
cute and  deliver  said  warranty  deed  to  said  second  party,  and 
said  unpaid  purchase  money  and  interest  shall  be  paid  as  soon 
as  they  shall  remove  from  said  premises  a  pretended  claim  to 
or  against  the  same,  of  one  Eichard  T.  Ci*ane,  mentioned  in  a 
bill  in  chancery  to  enforce  the  same,  now  pending  in  the  Cir- 
cuit Court  of  said  Cook  County,  wherein  said  Crane  is  com- 
plainant, and  said  first  party  are  defendants,  said  fii'st  party 
thereby  agi-eeing  to  use  proper  and  prompt  efforts  to  have 
said  claim  so  removed  and  said  suit  disposed  of. 

"And  it  is  further  so  agreed  that  if,  for  any  reason,  said  pre- 
tended claim  of  said  Crane  should  be  finally  established  against 
said  premises  (said  first  party  having  the  right  of  appeal  to 
any  court  or  courts),  any  sum  to  the  extent  of  twenty  thou- 
sand dollars  ($20,000),  so  hereby  received,  which  said  Cjan3 
shall  be  decreed  to  pay  by  such  final  decree,  alter  such  api  eal 
or  appeals,  if  any,  to  said  first  party  in  said  suit  or  any  other 
suit,  in  order  to  establish  or  enforce  said  claim  to  or  against 
said  premises,  shall  be  paid  to  said  second  party  and  not  said 
first  party,  in  satisfaction  of  said  sum  so  hereby  received  by 
them  under  this  agreement,  and  thereupon  this  agreement 
shall  be  cancelled  and  annulled  and  said  first  party  absolved 
therefrom,  and  from  all  covenants  herein  contained,  and  in 
such  case  said  second  party  may  take  the  necessary  meas- 
ures to  have  said  twenty  thousand  dollars  ($20,000)  so  paid  to 
it;  but  the  remainder  of  any  sum  so  decreed  to  be  paid  in  said 
suit,  or  any  other  suit  (if  such  shall  ever  bo  the  case),  shall 
be  paid  to  said  first  party. 

"And  it  is  further  so  agreed,  that  if  default  shall  be  made 
by  said  second  party  in  the  payment  as  above  provided,  of  said 
unpaid  purchase  money  and  interest,  and  such  default  shall 
continue  for  thirty  days,  this  agreement  shall  be  null  and  void  at 
the  option  of  said  first  party,  or  their  heirs  or  assigns,  and  tho 
aforesaid  payment  of  twenty  thousand  dollars  ($20,000)  shall 
be  forfeited  and  belong  to  said  first  party,  and  in  which  case  the 
possession  of  said  premises  shall  be  surrendered  to  said  first 
party,  and  in  default  of  such  surrender  said  first  party  may 
institute  the  proper  proceedings  to  obtain  such  possession,  or 
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at  the  election  of  said  first  party,  or  heirs  or  assigns,  the  cov- 
enants and  liability  of  said  second  party  shall  continue  and 
remain  obligatory  upon  said  second  imrty,  and  may  be  enforced 
by  proper  proceedings  for  that  purpose. 

"And  it  is  further  so  agreed  between  the  pasties  hereto,  that 
said  second  party  shall,  on  taking  possession  of  the  premises  so 
hereinbefore  described,  restore  all  the  switch  connections  now 
existing  between  said  second  party  and  said  first  party,  or  any 
^  of  them,  and  continue  to  them  the  use  of  the  same  hereafter 

as  heretofore. 

"  Sabah  a.  Reno,  [L  S.] 

"  Chahlks  a.  Reno,  [L.  S.] 

"Eugenia  M.  Little,  [L  S.] 

"  Jacob  H.  LirpLE,  [L  S.] 

^*  Plttsburg,  Fort  Wayne  and 

"  Chicago  Railway  Company,      [L  S.] 
«  By  R.  Biddle  Roberts,  Agent." 

At  the  date  of  said  contract  Sarah  A.  Reno  and  Eugenia  M. 
Little  were  the  owners  in  fee  of  lots  numbered  from  26  to  46 
inclusive,  of  block  63,  in  School  Section  Addition  to  Chicago, 
and  their  husbands,  Cliarles  A.  Reno  and  Jacob  H.  Little, 
copartners  doing  business  under  the  firm  name  of  Reno  &  Lit- 
tle, were  occupying  said  lots  for  a  coal  yard.  Lots  numbered 
from  32  to  40,  inclusive,  fronted  on  Beach  Street,  and  consti- 
tuted a  strip  of  land  100  feet  wide  and  230  feet  long.  The 
main  tracks  of  the  defendant's  railway,  said  tracks  being  used 
by  the  defendant  jointly  with  the  Chicago  &  Alton  Railroad 
Company,  ran  in  and  along  Beach  Street  adjacent  to  the  lots 
last  mentioned,  and  for  a  number  of  years  prior  to  the  date 
of  said  contract,  said  coal  yard  had  been  connected  with  said 
railway  by  switch  tracks,  over  which  the  defendant  had  de- 
livered to  Reno  &  Little,  in  their  coal  yard,  all  coal  consigned 
to  them  over  the  roads  of  either  of  said  companies  without 
any  switching  charges. 

Shortly  after  the  date  of  said  contract  the  defendant  obtained 
possession  of  the  lots  therein  described,  and  proceeded  to  con- 
struct two  additional  railway  tracks  upon  the  portion  of  said 
lots  adjacent  to  its  main  tracks.     In  doing  so  it  tore  up  said 
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Bwitcli  tracks  but  after  the  additional  tracks  were  completed, 
switch  tracks  were  again  laid  connecting  the  defendant's  tracks 
with  said  coal  yard,  and  thereafter  the  defendant  delivered  to 
Keno  &  Little  coal  consigned  to  them  over  said  roads  free  of 
switching  charges  as  it  had  previously  done.  This  continued 
until  August,  1881,  when  the  defendant  conveyed  or  caused  to 
be  conveyed  to  the  Chicago,  Burlington  &  Quincy  Kailroad 
Comirauy  the  residue  of  said  lots  not  occupied  by  said  addi- 
tional tracks,  being  a  strip  of  land  seventy  feet  in  width,  lying 
between  said  additional  tracks  of  the  defendant  and  Reno  & 
Little's  coal  yard.  The  Chicago,  Burlington  &  Quincy  Rail- 
road Company  thereupon  tore  up  said  switch  tracks  and  con- 
structed seven  railway  tracks  upon  and  along  said  strip  of  land, 
and  refused  thereafter  to  restore  said  switch  connections 
between  the  defendant's  tracks  and  said  coal  yard.  Said  com- 
pany, however,  otfered  to  give  Reno  &  Little  a  switch  connec- 
tion with  its  own  tracks,  and  some  time  in  1885,  constructed  a 
switch  track  connecting  its  tracks  with  said  coal  yard,  and 
delivered  coal  to  said  yard,  charging  Reno  &  Little  from  §2  to 
$4  per  car  for  so  doing. 

Soon  after  the  completion  by  the  Chicago,  Burlington  & 
Quincy  Railroad  Com|)any,  of  its  said  seven  tracks,  said  Sarah 
A.  Reno,  Eugenia  M.  Little  and  their  husbands,  after  endeav- 
oring unsuccessfully  to  obtain  from  said  railroad  companies  a 
restoration  of  said  switch  tracks  connecting  the  defendant's 
railway  with  said  coal  yard,  brought  their  bill  in  chancery 
against  the  defendant  and  said  Chicago,  Burlington  &  Quincy 
Railroad  Company,  to  obtain  a  specific  performance  of  the 
covenant  in  the  foregoing  contract  relating  to  said  switch  con^ 
uections,  and  obtained  a  decree  compelling  the  restoration  of 
said  switch  tracks  and  the  continuance  of  the  use  of  the  same 
to  the  complainants,  free  of  switching  charges,  which  decree, 
on  appeal  to  this  court,  was  affirmed,  but  on  a  further  appeal 
to  the  Supreme  Court  said  decree  was  reversed  and  the  cause 
remanded  with  directions  to  dismiss  the  bill  for  want  of  equity. 
C,  B.  &  Q.  R.  R.  Co.  V.  Reno,  113  111.  40.  In  compliance 
with  the  mandate  of  the  Supreme  Court  said  bill  was  after- 
ward dismissed  without  prejudice  to  any  remedies  or  actions 
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at  law  which  tlie  coraplaiiiants  or  any  of  them  might  have 
concerning  the  matters  moutioned  in  the  bill.  Pending  said 
appeals  said  Charles  H.  Little  d.ed,  and  the  present  suit  was 
brought  by  the  plaintiffs  as  his  survivors.  At  the  tiial  before 
the  court  and  a  jury  the  issues  were  found  in  favor  of  the 
plaintiffs  and  their  damages  assessed  at  $35,000,  and  for  that 
sum  and  costs  the  plaintiffs  had  judgment  The  remaining 
facts  are  sufficiently  stated  in  the  opinion  of  the  com't 

Messrs.  WiLLARD  &  Drioqs  and  Dbxtes,  Hessick  &  AixKN't 
for  appellant 

Messrs.  John  N.  Jewbtt  and  0.  C.  Clabke,  for  appellees. 

Bailby,  J.  The  first  question  to  be  considered  is  as  to  the 
proper  construction  to  be  given  to  the  covenant  upon  which 
the  suit  was  brought.     Said  covenant  is  in  these  words : 

"And  it  is  furth3rso  agreed  between  the  parties  hereto,  that 
said  second  party  shall,  on  taking  possession  of  the  premises  so 
hereinbefore  described,  restore  all  the  switch  cjnnections  now 
existing  between  said  second  party  and  said  first  party,  or  any 
of  them,  and  continue  to  them  the  use  of  the  same  hereafter 
as  heretofore." 

Tlie  defendant  claims  that  this  covenant  was  fully  performed 
by  restoring  the  switch  connections  between  its  tracks  and 
Reno  &  Little's  coal  yard,  after  the  construction  of  its  two  ad- 
ditional tracks,  and  delivering  coal  over  the  same  to  Keno  & 
Little  free  of  switching  charges,  down  to  the  time  the  switch 
tracks  were  removed  and  the  connection  inten*upted  by  the 
Chicago,  Burlington  &  Quincy  Kailroad  Company.  To  this 
view  we  are  unable  to  assent  For  a  number  of  years  prior 
to  the  execution  of  said  covenant  the  switch  connections 
between  the  defendant's  railway  tracks  and  Keno  &  Little^s 
coal  yard  had  been  in  existence,  and  during  all  that  time  the 
defendant  had  delivered  to  Reno  &  Little,  free  of  switching 
charges,  the  coal  consigned  to  them  over  its  own  road  or  that 
of  the  Chicago  &  Alton  Railroad  Company.  Whatever  may 
have  been  the  defendant's  legal  duty  in  the  premises,  such  was 
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its  uniform  practice.     The  plaintiflfs,  on  selling  to  the  defend- 
ant the  lots  in  qnestion,  saw  fit  to  exact  as  a  part  of  the  con- 
sideration, a  covenant  to  restore  the  switch  connections  which 
were  to  be  interrupted  by  the  construction  of  railway  tracks 
on  the  lots  sold,  and  to  continue  to  them  the  use  of  sucli 
S'witch  connections  thereafter  in  the  same  manner  and  upon 
the  same  terms  as  liad  been  accorded  to  them  in  the  past.     It 
maj'  be  admitted  that  prior  to  the  execution  of  the  covenant 
the  defendant  was  under  no  legal  obligation  to  deliver  coal  at 
said  coal  yard  without  the  exaction  of  reasonable  switching 
charges,  for  even  if  that  is  so,  the  manifest  design  of  the  cov- 
enant was  to  change  that  which  before  was  a  matter  of  favor 
into  a  matter  of  contract.     What  the  defendant  had  voluntarily 
chosen  to  do  in  the  past,  it  agreed  and  bound  itself  to  do  in 
tlie  future.     There  being  no  limitation  in  the  covenant  as  to 
the  time  during  which  such  use  of  the  switch  connection  was 
to  be  continued  to  the  covenantees,  it  should  be  construed,  we 
think,   to  be  perpetual.      Other  constructions  are  suggested, 
having  some  degree  of  plausibility,  but  an  application  of  the 
rule,  that  a  covenant  should  be  construed  most  strongly  against 
the  covenantor,  necessitates  the  construction  we  have  adopted. 
We  are  also  of  the  opinion  that  said  covenant  is  not  a  mere 
personal  covenant,   but  a  covenant  running  with  the  land   of 
the  covenantees  as  a  benefit  thereto.     It  is  true  the  heirs  and 
assigns  of  the  covenantees  are  not  mentioned  or  referred  to  in 
the  covenant.     That,  however,  is   not  necessary  to  con-titute 
it  a  covenant  running  with  the  land.     The  common-law  rule, 
that  where  the  lieirs  are  not  mentioned  the  covenant  will  be 
binding  only  on  the  covenantor,  his  executors  and  administra- 
tors, does  not  apply  to  real  covenants  running  with  the  land 
gi'anted  or  demised,  or  to  which  the  covenants  are  attached 
for  the  purpose  of  securing  to  one  party  the  full  benefit  of  the 
grant  or  demise,  or  to  the  other  party  the  consideration  on 
which  the  grant  or  demise  was  made.     Morse  v.  Aldrich,  19 
Pick.  499 ;   Piatt  on  Covenants,  65. 

A  covenant  by  a  gi-antee  of  one  parcel  of  land  for  the 
benefit  of  other  adjacent  land  of  the  grantor,  will  pass  to  a  sub- 
sequent assignee  of  the  latter  tract,  and  may  be  enforced  by 


478  Appellate  Courts  op  Illinois. 

p..  Ft.  W.  &  C.  R.  R.  Co.  V.  Reno  et  al. 

—  -    -  -^ 

him  against  the  original  covenantor.  Woodruff  v.  Trenton 
W.  P.  Co.,  10  N.  J.  Eq.  489 ;  Lydick  v.  B.  &  O.  R  R  Co.,  17  W. 
Va.  427.  In  the  case  last  cited  a  right  of  way  through  land 
was  granted  to  a  railroad  company,  and  in  the  deed,  as  the 
consideration  for  such  grant,  tlie  railroad  company  covenanted 
with  the  grantor,  his  heirs  and  assigns,  to  build  and  foi-ever 
maintain  a  switch  track  from  said  railroad  to  a  mill  on  the  land, 
and  it  was  held  that  said  covenant  was  a  covenant  real  and  run 
with  the  mill.  In  Stark  v.  Waterhouse,  7  El.  &  Bl.  816,  the 
owners  of  a  fulling-mill,  dye-house,  etc.,  were  granted  by  deed 
the  right  of  draining  refuse  onto  the  land  of  another,  and  in 
said  deed  they  covenanted,  in  consideration  of  such  grant,  at 
all  times  thereafter,  to  supply  to  the  gi-antor,  his  heirs  and 
assigns,  pure  water  sufficient  for  the  consumption  of  his  horses, 
cattle,  etc.,  and  it  was  held  by  the  court  and  admitted  by 
counsel  that  the  covenant  run  with  the  land  on  which  the  ani- 
mals were  thus  to  be  supplied  with  water. 

The  doctrine  of  the  foregoing  cases  seems  to  be  in  harmony 
with  all  the  authorities,  and  applies  to  the  case  before  u& 
The  covenant  sued  on  was  by  the  express  terms  of  the  con- 
tract made  a  part  of  the  consideration  of  the  conveyance  to 
the  covenantor  of  a  portion  of  the  land  belonging  to  the  cov- 
enantees. The  consideration  recited  in  the  contract  is,  "  the 
money  to  be  paid,  and  the  covenants,  as  herein  expressed,  to 
be  performed  by  the  party  of  the  second  part."  There  is 
nothing  in  the  nature  or  character  of  the  covenant  which  may 
not  properly  belong  to  a  covenant  running  witli  the  land.  It 
stipulates,  first,  for  a  restoration  of  the  switch  connections 
which,  as  the  parties  anticipated,  were  to  be  temporarily 
interrupted,  and,  second,  the  operation  of  snch  switch  conueo- 
tions  by  the. defendant  for  the  benefit  of  the  covenantees,  and 
free  of  charge  to  them,  by  the  nse  of  its  locomotive  engines 
and  the  personal  services  of  its  employes.  The  only  doubt  is 
whether  the  second  division  of  the  covenant  is  the  proper 
subject  of  a  covenant  real.  That  it  is,  seems  to  be  established 
by  the  authorities.  The  following  case,  cited  by  Lord  Coke, 
may  be  referred  to  as  fairly  illustrating  the  principle  involved : 
"  A,  seized  of  the  manor  of  D,  whereof  a  chapel  was  parcel, 
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a  prior,  with  the  assent  of  his  convent,  covenanteth  by  deed 
indented  with  A  and  his  heirs,  to  celebrate  divine  service  in 
his  said  chapel  weekly,  for  the  lord  of  said  manor,  hifi  servants, 
etc.  In  this  case  the  assignees  shall  have  an  action  of  cove* 
nant ;  albeit  they  were  not  i^amed,  for  that  the  remedy  by  cov- 
enant doth  run  with  tl\e  land,  to  give  damages  to  the  party 
aggrieved,  and  was  in  a  manner  appurtenant  to  the  manor." 
Coke  on  Litt.  385. 

A  question  which  counsel  for  the  defendant  have  pressed 
upon  our  attention  with  great  earnestness^  relates  to  the  na- 
ture and  extent  of  the  damages  recoverable  in  this  suit.  The 
plaintiffs,  after  alleging  in  their  declaration  a  breach  by  the 
defendant  of  its  covenant  to  restore  said  switch  connection  and 
to  continue  to  the  covenantees  the  use  of  the  same,  allege 
damages  to  Sarah  A.  Reno  and  Eugenia  M.  Little,  the  owners 
of  the  lots,  from  a  depreciation  of  their  permanent  and  rental 
value,  and  also  damages  to  Charles  A.  Reno  and  Jacob  H. 
Little,  from  damage  to  their  business  as  coal  dealers,  by  reason 
of  the  failure  of  the  defendant  to  transfer  from  its  tracks  into 
their  coal  yard  the  coal  consigned  to  them  free  of  switching 
or  transfer  charges. 

At  the  trial  the  plaintiflEs  were  permitted  to  give  evidence 
to  establish  both  species  of  damages,  and  damages  of  both 
species  are,  presumably,  embraced  in  the  verdict  of  the  jury, 
though  in  what  proportions  the  evidence  furnishes  no  criterion 
to  determine.  It  is  claimed  that  this  is  in  substance  a  mis- 
joinder of  actions ;  that  the  convenant  is  several  as  to  the 
coven  mtees,  and  tint  separate  actions  should  have  been 
brought  by  Reno  &  Little  on  the  one  hand,  and  the  owners  of 
the  lots  on  the  other,  to  recover  damages  for  its  breach. 

We  think  that  the  position  taken  by  counsel  grows  out  of  a 
misconception  of  the  nature  of  the  covenant  and  of  the  niles 
of  law  applicable  to  it  While  the  interests  of  the  several 
covenantees  are  variously  affected  by  its  breach,  the  covenant 
is  not  for  the  performance  of  several  duties  to  each,  but  of  one 
and  the  same  duty  to  all.  Doubtless  if  it  had  been  provided 
for  the  performance  of  one  duty  to  Reno  &  Little  and  another 
separate  duty  to  Mrs.  Reno  and  Mrs.  Little,  it  would  have  been 
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several,  and  Bepamte  actions  might  have  been  brought,  but 
such  is  not  the  case.  It  is  a  mistake  to  suppose  tliat  there  is 
any  joinder  here  of  two  separate  causes  of  action.  The  cause 
of  action  is  one,  viz.,  a  breach  of  the  covenant  to  restore  the 
switch  connections  and  to  continue  their  use  to  the  cove- 
nantees. This  covenant  mns  to  all  ^like  and  is  therefore 
joint.  The  different  covenantees  have  several  interests,  not  in 
the  covenant  itself,  but  merely  in  the  subject  to  which  the 
covenant  relates. 

The  true  doctrine  applicable  to  this  question  is  laid  down 
by  Lord  Kenyon   in  Anderson   v.  Martindale,   1  East,  497. 
That  was  a  suit  upon  a  covenant  to  and  with  A,  his  executors, 
administrators  and  assigns,  and  to  and  with  B  and  her  assigns, 
to  pay  an  annuity  to  A,  his  execnt'^rs,  etc.,  during  B's  life.    A 
having  died,  suit  was  brought  on  the  covenant  by  his  admiu- 
istrator,  although  B,  the  other  covenantee,  was  still  living. 
His  Lordship,  in  holding  that  the  action  could  not  be  main- 
tained, said :     **  Here  is  a  covenant  to  two  to  ])ay  an  annuity  to 
one  of  them ;  shall  both  bring  actions   for  the  same  interest 
Avhere  only  one  duty  is  to  be  paid !     Which  of  them  ought  to 
recover  for  the  non-performance  of  the  covenant  ?   The  defend- 
ant is  only  bound  to  pay  the  annuity  once.     This  is  different, 
therefore,  from  the  case  put  by  Lord  Coke,  where  the  cove- 
nant is  several  for  the  performance  of  several  duties  to  each ; 
there  the  covenant  shall  be  molded  according  to  the  several 
interests  of  the  parties,  and  each  shall  recover  for  a  breach  so  far 
as  his  own  interests  extend.     It  has  been  assumed  in  the  argn- 
mentfor  the  plaintiff  that  the  covenantees  had  different  inter- 
ests, but  that  is  not  so ;  the  covenant  was  for  the  same  thing  ;  and 
though  the  benefit  was  only  to  one  of  them,  yet  botli  had  a 
legal  interest   in   the   performance  of  it  ;  and  therefore  the 
legal  interest  being  jointly  during  the   lives   of  both,  on  the 
death  of  one  of  them,  survived  to  the  other.     If,  indeed,  the 
covenant  had  be  ^n  to  each  by  two  different  deeds,,  though  for 
the  same  duty,  there  could  not  have  been  a  joinder  in  action ; 
but  here  the  parties  claim  by  the  same  title,  and  therefore  the 
law  coincides  with  the  justice  and  convenience  of  the  case." 

In  Shepiard's  Touchstone,  166,  the  learned  author,  following 
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the  anthority  of  Slingsby's  Case,  5  Coke,  188,  lays  down  the  rule 
as  follows:  "In  cases  where  the  covenantees  have,  or  are  to 
have,  several  interests  or  estates  there,  then  the  covenant  is 
made  to  and  with  the  covenantees,  et  cwn  guolibet  eorwm^  aut 
cUtero  eorum;  in  this  case  these  words  make  the  covenant  sev- 
eral :  as  if  one  by  indenture  demise  Black-acre  to  A  and 
White-acre  to  B  and  Green-acre  to  C,  and  covenant  with  them, 
and  every  of  them,  that  he  is  lawful  owner  of  all  these  acres; 
in  this  case  the  covenant  is  several.  But  if  he  demise  to 
them  tlie  three  acres  together,  and  covenant  in  this  manner, 
the  covenant  is  joint  and  not  Ecveral." 

In  Bfadburae  v.  Botfield,  14  Mees.  &  W.  659,  the  proprie- 
tors of  certain  coal  mines,  who  each  held  certain  undivided 
interests  therein,  executed  a  lease  thereof,  according  to  their 
several  estates,  rights  and  interests  therein,  to  certain  lessees, 
reserving  therein  rent  to  said  lessees  respectively,  and  to 
their  respective  heirs  and  assigns,  according  to  their  respect- 
ive estates,  rights  and  interests  in  the  premises,  the  lessees 
covenanting  with  all  of  said  lessees,  and  each  and  every  of 
them,  and  each  and  every  of  their  heirs,  executors,  admin- 
istrators and  assigns,  to  repair  the  premises  and  to  sur- 
render them  in  good  repair  to  the  lessors,  their  heirs  and 
assigns  respectively,  at  the  end  of  the  term,  and  to  work 
the  mines  properly.  Suit  was  brought  by  a  plaintiflf  who  had 
acquired  title  from  one  of  the  lessors  to  a  moiety  of  the  prem- 
ises, the  breach  of  the  covenant  alleged  being  a  non-repair 
and  an  improper  working  of  the  mines.  It  appeared  that  one 
of  the  covenantees  was  still  living,  and  it  was  held  that  the 
covenant  was  joint  and  not  several,  and  that  the  surviving 
covenantee  ought  to  have  brought  suit. 

Foley  V.  Addenbrooke,  4  A.  &  E.  (N.  S.),  197,  was  a  suit 
upon  certain  covenants  in  a  lease,  the  facts  being  in  most 
respects  similar  to  those  in  the  case  last  cited;  and  the  court, 
holding  that  the  covenant  was  joint,  say:  "We  are  of  the 
opinion  that  the  demise  being  joint  and  the  covenants  upon 
which  the  action  is  brought  entire,  -and  made  with  both  the 
lessors,  the  cause  of  action  is  joint,  and  that  both  the  co  venant- 
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ees  ought  to  »ue,  though,  as  between  themselves,  their  inter- 
ests may  be  separate." 

Many  other  authorities  of  like  purport  might  be  cited,  but 
the  foregoing  we  think  will  sufficiently  illustrate  the  mle  of  law 
applicable  to  this  question.  The  covenant  here  being  with  all 
tiie  covenantees,  to  do  a  single  act  or  class  of  acts,  is  necessarily 
entire  and  incapable  of  severance,  and  must  therefore  be  held  to 
be  joint  and  not  several.  In  order  then  to  maintain  any  action 
upon  it,  all  the  surviving  covenantees  must  be  joined  as  plaint- 
iffs, and  it  follows  that  all  damages  arising  from  its  breach, 
which  are  recoverable  at  all,  must  be  recovered  in  the  same 
suit.  Nor  does  there  seem  to  be  any  legal  obstacle  in  the  way 
of  such  recovery.  So  long  as  the  legal  title  to  the  covenant  is 
in  all  the  covenantees  jointly,  it  follows  as  a  necessary  conse- 
quence that  the  legal  title  to  all  damages  resulting  from  its 
breach  is  vested  in  them.  True,  the  xiifferent  covenantees 
are  damnified  in  different  proportions,  and  the  damages  suffered 
by  Reno  &  Little,  tho  tenants  in  possession,  are  different  not 
only  in  their  amount,  but  in  their  nature,  from  those  suffered 
by  the  owners  of  the  reversion.  That,  however,  only  afifects 
their  equitable  rights  as  between  themselves  in  the  apportion- 
ment of  the  damages  when  the  same  are  recovered. 

It  is  urged  that  great  inconvenience  arises  from  this  rule  in 
cases  like  the  present,  where  there  is  no  criterion  in  the  evi- 
dence or  in  the  verdict  or  judgment,  by  which  it  can  be 
determined  how  much  the  jury  have  assessed  as  the  damages 
of  the  several  parties.  It  is  undoubtedly  true,  that  should  any 
disputes  arise  between  the  covenantees  themselves,  there  might 
be  very  great  difliculty  in  determining  the  proportion  of  the 
damages  recovered  which  each  should  be  entitled  to  receive. 
But  we  are  unable  to  see  how  the  defendant  is  in  any  way 
interested  in  the  question'  of  such  distribution.  Its  interests 
are  fully  protected  when  it  is  ascertained  that  the  damages 
recovered  are  no  more  in  the  aggregate  than  it  was  liable  by  its 
covenant  to  pay,  and  that  the  recovery  is  a  bar  to  any  further 
prosecution.  How  the  damages  are  to  be  distributed  i^  a 
matter  with  which  it  has  no  possible  concern. 

It  is  urged  that  the  decision  of  the   Supreme  Court  in  Saf- 
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ford  V.  Miller,  59  111.  205,  215,  is  not  in  harmony  with  the 
rule  above  laid  down.  That  was  a  snit  upon  an  injunction  bond 
conditioned  for  the  payment  to  two  obligees  of  all  such 
damages  as  they  might  sustain  by  reason  of  the  issuing  of  the 
injunction.  Tlie  terms  of  this  condition,  as  construed  by  the 
Supreme  Court,  limited  the  undertaking  and  the  liability  of 
the  obligors  to  the  damages  which  the  obligees  should  jointly 
suffer,  and  it  was  accordingly  he'd  that  a  judgment  based  in 
part  upon  assignments  of  breaches  alleging  damages  accruing 
to  the  obligees  severally  could  not  be  sustained.  Tlie  doctrine 
of  the  decision  is,  not  that  the  obligation  was  several  as  to  the 
obh'gees,  so  as  to  authorize  suits  by  each  obligee  to  recover  his 
individual  damages,  but  that  such  damages  were  not  within 
the  condition  of  the  bond.  We  perceive  nothing  either  in  the 
decision  or  the  reasoning  of  the  court  in  any  degree  conflict- 
ing with  the  conclusions  we  have  reached  in  this  case. 

Questions  of  some  difficulty  are  raised  upon  the  evidence 
adduced  by  the  plaintiffs  to  establish  Keno  &  Little's  damages, 
atid  the  rulings  of  the  court  in  relation  thereto.  The  evidence 
tends  to  show  that  one  Abner  Reeves,  who  died  in  1875,  was, 
at  the  time  of  his  death,  the  owner  of  the  ten  lots  embraced 
in  the  contract  in  question  in  this  suit,  and  twelve  other  lots 
adjoining  the  same  on  the  west  At  that  time  the  north  half 
of  said  twenty-two  lots  was  leased  to  the  Chicago  &  Alton 
Eailroad  Company  at  a  rental  of  $125  per  month,  or  $1,500 
per  year.  The  south  half  was  also  rented  to  the  Eureka  Coal 
Company  at  a  rental  of  $75  per  month,  or  $900  per  year.  The 
Chicago  &  Alton  Railroad  Company,  or  its  assignee,  having 
surrendered  possession  of  said  north  half,  Reno  &  Little  went 
into  possession  of  it  and  paid  rent  therefor  to  the  heirs  of 
Abner  Reeves  at  the  same  rate  reserved  in  the  lease  to  said 
company,  and  continued  to  occupy  the  same  and  pay  rent 
therefor  at  that  rate  until  some  time  in  the  year  1876.  Mrs. 
Reno  and  Mrs.  Little  were  two  of  the  heirs  of  Abner  Reeves, 
and  some  time  during  the  year  1876  they  bought  out  the  other 
heirs,  and  thus  became  the  exclusive  owners  of  said  lots. 
After  their  purchase,  Reno  &  Little  remained  in  possession  of 
the  north  half  as  tenants  of  their  wives,  and  paid  them  rent 
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thergfor  at  the  rate  of  $100  per  month  down  to  the  date  of 
the  contract  with  the  defendant.  After  tlie  death  of  said 
Reeves,  one  Clark  became  the  tenant  of  the  south  half  of  the 
lots,  and  continued  to  occupy  the  same  until  the  spring  of 
1881.  At  the  expiration  of  Clark's  lease,  Reno  &  Little  took 
possession  of  what  remainod  of  the  south  half,  after  the  sale 
of  the  ten  lots  to  the  defendant,  thus  including  in  their  coal 
yard  the  twelve  lots  still  owned  by  their  wives,  and  continued 
to  occupy  the  same,  paying  rent  to  their  wives  at  the  rate  of 
$100  per  month  up  to  some  time  in  August  following,  when 
the  switch  connections  were  interrupted.  After  the  switch 
tracks  were  removed,  they  continued  to  occupy  said  lots  down 
to  June,  1885,  when  said  Little  died,  but  the  evidence  shows 
that  no  rent  was  paid  by  them  after  August,  1881.  It  does  not 
appear  that  they  held  possession  of  said  lots  under  any  written 
lease,  or  that  there  was  any  express  agi*eement  between  them 
and  the  owners  of  the  fee  fixing  any  specific  term  for  the 
tenancy.  On  the  contrary,  the  evidence  shows  affirmatively 
that  there  was  no  such  lease,  and  no  agreement  fixing  the  do- 
ration  of  said  tenancy. 

Under  these  circumstances  it  seems  clear  that,  at  the  time 
the  switch  connections  were  removed,  Reno  &  Little  were 
holding  the  lots  occupied  by  them  as  a  coal  yard  as  tenants 
from  year  to  year.  Mr.  Taylor,  in  his  Treatise  on  Landlord 
and  Tenant  says :  "  The  ordinary  mode  of  leasing  is  for  a 
specified  term  of  years ;  but  if  no  particular  time  is  limited  for 
its  duration,  a  tenancy  from  year  to  year  will  arise."  And 
again :  "  Since  the  time  of  the  Tear  Books,  the  courts  have 
treated  a  general  occupation  by  permission,  no  time  being  fixed 
for  its  continuance,  as  a  tenancy  from  year  to  year,  whenever 
the  reservation  of  rent,  or  other  circumstance,  indicated  an 
agreement  for  an  annual  holding.  A  tenancy  of  this  descrip- 
tion is  not  determinable  at  the  end  of  any  current  year,  unless 
a  proper  notice  to  quit  shall  have  been  previously  served  by 
the  proper  party  intending  to  dissolve  the  tenancy  upon  the 
other  ;  in  default  of  which  the  tenancy  will  run  on  from  year 
to  year  until  some  event  happens  which,  in  contemplation  of 
law,  desjtroys  it."     Taylor  on  Land,  and  Ten.,  Sees.   64,  55. 
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See  also,  Ridgcly  v.  Stillwell,  25  Mo.  570  ;  Williams  v.  Deriar, 
31  Mo.  13 ;  Swan  v.  Claik,  80  Ind.  67  ;  Lesley  v.  Kandolph, 
4  Eawle,  123  ;  Thomas  v.  Wright,  9  Sorg.  &  R.  87;  Sullivan 
V.  Enders,  3  Dana,  66  ;  Boudette  v.  Pierce,  50  Vt.  212 ;  Hall 
V.  Wadsworth,  28  Vt.  410 ;  Hunt  v.  Morton,  18  111.  75 ;  4 
Kent's  Com.  112; 

Reno  &  Little  being  tenants  of  said  premises  from  year  to 
year,  had  a  right  to  continue  in  the  enjoyment  of  their  ten- 
ancy, not  merely  during  the  current  year  but  until  the  tenancy 
should  be  terminated  at  the  end  of  that  or  some  subsequent 
year  by  notice  duly  served  on  them  by  their  lessors.  On  the 
otlier  hand  it  was  within  tlieir  power  to  put  an  end  to  their 
tenancy  at  the  expiration  of  that  or  any  subsequent  year  by 
service  of  like  notice  of  their  lessors*  In  point  of  fact  the 
tenancy  was  not  terminated  by  either  party  prior  to  the  death 
of  Little,  in  June,  1885. 

The  plaintiffs  gave  evidence  showing  the  damages  to  Reno 
&  Little's  business  consequent  upon  the  breach  of  said  cove- 
nant by  the  defendant,  from  the  date  of  the  final  interruption 
of  the  switch  connections  down  to  the  date  of  Little's  death. 
It  is  insisted  that  they  are  entitled  to  recover  only  such  dam- 
ages as  accmed  during  the  then  current  year,  and  that  in  ful- 
fillment of  the  duty  which  the  law  imposes  upon  a  party  injured 
from  another's  breach  of  contract  or  tort,  to  make  reasonable 
exertions  to  render  the  injury  as  light  as  possible,  It  was  their 
duty  to  terminate  their  tenancy  at  the  expiration  of  said  year. 

Undoubtedly  the  legal  duty  above  referred  to  is  reasonable 
and  just.  As  said  by  Seldon,  J.,  in  Hamilton  v.  McPearson, 
28  N.  Y.  67,  "The  law,  for  wise  reasons,  imposes  upon  a 
party  subjected  to  injury  from  a  breach  of  contract,  the  active 
duty  of  making  reasonable  exertions  to  render  the  injury  as 
light  as  possible.  Public  interest  and  sound  morality  accord 
with  the  law  in  demanding  this ;  and  if  the  injured  party, 
tlirough  negligence  or  willfulness,  allows  the  damages  to  be 
unnecessarily  enhanced,  the  increased  loss  justly  falls  upon 
him."  See  1  Sutherland  on  Damages,  148,  and  authorities 
cited. 

As  illustrations  of  the  rule,  we  may  refer  to  persons  who 
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are  hired  for  service  for  a  ^iven  term,  and  who  are  wron^ully 
discliarged.  The  law  imposes  upon  them  the  duty  to  seek 
other  employment,  and  to  the  extent  that  they  obtain  it,  or 
might  do  so,  their  damages  will  be  reduced.  A  party  claim- 
ing damages  as  a  purchaser  can  recover  no  more  than  it  would 
cost  him,  with  reasonable  diligence,  to  supply  himself  with 
the  same  property,  by  resort  to  the  market  or  some  otlier 
som*ce  or  means  of  supply.  Where  a  party,  whose  crops  are 
exposed  to  injury  through  the  default  of  another  in  not  build- 
ing or  repairing  a  fence  or  in  tortiously  opening  the  same,  is 
aware  of  the  fact  and  the  cause,  and  by  a  little  timely  labor 
and  expense  can  avoid  the  damage,  the  law  imposes  upon  him 
the  duly  of  staying  the  injury,  which  was  thus  avoidable,  when 
he  is  in  a  favorable  situation  to  do  it,  and  enforces  the  duty 
by  confining  his  redress  for  the  injury  which  was  thus  avoida- 
ble, to  compensation  for  the  necessary  and  proper  means  of 
prevention. 

The  rule,  however,  has  never  been  carried  to  the  extent  of 
requiring  the  injured  party  to  surrender  im|x>rtant  and  valu- 
able rights,  or  to  take  measures  which  are  likely  to  involve 
himself  in  great  and  irreparable  injury,  for  the  purpose  of 
diminishing  the  liability  of  the  wrong-doer.  The  Jaw  has  no 
such  solicitude  for  the  interests  of  wrong  doere  as  to  require 
innocent  parties  to  submit  to  any  such  sacrifice.  The  result  of 
the  various  authorities,  where  the  rule  is  applied,  seems  to  be 
that  it  is  only  where  the  party  entitled  to  the  benefit  of  a  con- 
tract can  protect  himself  from  loss  arising  from  its  breach  at 
an  expense  which  is  comparatively  trifling,  or  with  reasonable 
exertion  on  his  part,  that  he  is  bound  to  take  measures  to  pre- 
vent the  injury  and  thus  lessen  the  liability  of  the  other  con- 
tracting party. 

In  this  case  the  termination  by  Reno  &  Little  of  their  ten- 
ancy would,  as  we  may  well  presume  from  the  evidence,  have 
involved  them  in  loss  greatly  exceeding  that  to  which  thev 
were  exposed  by  the  severance  of  the  switch  connections 
between  their  coal  yard  and  the  defendant's  railway.  It  wouU 
have  involved  the  surrender  of  a  valuable  leasehold  estate,  an 
estate  which  was  none  the  less  valuable  and  convenient  to  tLcm 
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from  the  fact  that  their  lessors  wore  their  own  wives  who  had 
perfected  their  title  to  said  lots  for  the  express  purj^se  of 
furnishing  a  place  for  their  husbands  to  carry  on  their  coal 
business.  It  would  have  involved  the  serious  interruption  and 
perhaps  the  total  destruction  of  a  valuable  and  lucrative  busi- 
ness in  which  they  had  long^  been  engaged,  and  in  which  their 
labor  and  capital  were  invested.  It  would  be  carrying  the 
rule  to  a  wholly  unwarrantable  extent,  to  require  them  to  sub- 
mit to  sacrifices  of  this  character  for  the  purpose  of  relieving 
the  defendant  from  the  consequences  of  a  breach  of  its  cove- 
nant We  are  of  the  opinion  that,  under  the  evidence,  the 
plaintiffs  were  entitled  to  recover  the  damages  to  Keno  &  Lit- 
tle's business  resulting  from  said  breach,  at  least  up  to  the 
date  of  Little's  death.  There  was,  therefore,  no  error  in  the 
admission  of  evidence  of  such  damages. 

Some  complaint  is  made  of  the  nature  and  scope  of  the 
evidence  introduced  for  the  purpose  of  establishing  such 
damages,  but  we  think  that  said  evidence  is  subject  to  no 
valid  objection,  especially  when  taken  in  connection  with  the 
insti'uctions  of  the  court  in  which  the  true  measure  of 
damages  was  laid  down,  and  which  the  jury  must  be  presumed 
to  have  followed. 

The  court  admitted  in  evidence,  against  the  objection  and 
exception  of  the  defendant,  the  record  in  the  suit  in  chancery 
brought  by  said  covenantees  to  compel  a  specific  performance 
of  said  covenant,  and  its  admission  is  assigned  for  error.  Said 
record  consists  of  the  bill,  answer  and  replication,  and  a  decree 
awarding  a  specific  performance  of  the  covenant  in  accordance 
with  the  prayer  of  the  bill;  and  said  record  also  shows  that 
said  decree  was  afterward  aflirmed  by  this  court,  but  that  on 
appeal  to  the  Supreme  Court  it  was  reversed  and  the  cause 
remanded  with  directions  to  dismiss  the  bill  for  want  of  equity, 
and  that  in  obedience  to  that  mandate  said  bill  was  dismissed 
by  the  court  below  at  the  costs  of  the  complainants.  It  ap- 
pears that  the  counsel  for  the  plaintiflEs,  in  offering  said  record 
in  evidence,  stated  to  the  court  that  he  offered  it  simply  to 
show  that  during  the  pendency  of  those  proceedings  the  cov- 
enantees were  trying  to  have  said  covenant  executed,  and  that 
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they  were  acting  in  good  faith  in  remaining  in  possession  of 
said  premises  up  to  the  time  the  decree  was  finally  reversed 
by  the  Supreme  Court. 

It  appears  sufficiently  from  what  has  already  been  said,  that 
the  facts  which  this  record  was  oflEered  to  prove  were  wholly 
immaterial.  The  covenantees  had  a  clear  legal  right  to  re- 
main in  possession  and  enjoym3nt  of  said  premises  during  the 
entire  period  for  which  the  plaintiffs  sought  to  recover  dam- 
ages. Their  good  faith  in  so  doing  was  not  open  to  question, 
and  their  conduct  in  that  behalf  was  in  need  of  no  apology. 
The  record  then  was  immaterial  for  the  purpose  for  which  it 
was  offered,  and  was  in  our  opinion  incompetent  as  general 
evidence  in  the  case.  After  the  reversal  the  decree  was  to  b3 
held  for  naught,  and  had  no  more  force  and  effect,  either  as  a 
finding  of  the  facts  or  the  law,  than  if  it  Jiad  never  been 
entered.  The  bill  consisted  of  mire  declarations  of  the  com- 
plainants, and  upon  no  principle  of  law  could  such  declarations 
be  received  as  evidence  generally  in  their  favor. 

But  while  we  are  disposed  to  hold  that  the  admission  of  the 
record  in  evidence  was  .  error,  we  are  unable  to  see  that  the 
defendant  was  in  any  way  miterially  prejudiced  thereby. 
There  was  no  substantial  conflict  in  the  evidence,  and  the 
plaintiffs'  case  was  fully  made  out,  both  as  to  the  right  of 
recovery  and  the  damages,  by  the  other  evidence.  The  state- 
ments' of  the  bill  seem  in  no  material  respect  to  add  to  or  con- 
fiict  with  the  case  made  by  the  other  evidence,  except  in  one 
particular.  The  bill  alleges  that,  at  the  time  the  switch  tracks 
were  finally  removed,  Rjno  &  Little  were  in  possession  of 
their  coal  yard  under  a  lease  from  their  wives,  dated  April 
3^,  1881,  for  a  term  of  one  year  from  May  1,  1881,  to  May  1, 
1882,  at  a  rental  of  $3,000  for  the  year.  In  so  far  as  the  bill 
stated  facts  which  were  proved  by  the  other  evidence,  its 
admission  in  evidence  could  have  done  no  harm  to  the  defend- 
ant In  the  particular  above  mentioned,  in  which  it  averred 
a  lease  terminating  May  1,  1882,  it  was  an  admission  in  favor 
of  the  defendant.  Under  such  lease  Reno  &  Little's  tenancy, 
as  well  as  their  right  to  damages,  would  have  extended  no 
farther  than  May  1,  1882,  and  the  defendant  sought  to  take 
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advantage  of  ench  admission  by  an  instruction  which  was  given 
to  the  jury  at  their  instance,  that  if  sach  lease  was  proved  the 
plaintiffs  could  not  recover  any  damages  alleged  or  claimed 
to  have  accrued  to  Reno  &  Little  after  that  date. 

After  snch  full  and  careful  examination  of  the  case  as  its 
magnitude  and  importance  have  demanded  at  our  hands,  we  are 
of  the  opinion  that  there  is  no  material  error  in  the  record. 
The  judgment  will,  therefore,  be  aflii*med. 

JudgTueiit  affirmed. 


Andrew  F.  Links 

V. 

Leopold  Mayer. 


Confession  of  Judgment  on  Wan'ant  in  Lease — IJ refilled  Blanks — Am- 
biguity— Presumption  as  to  Ecidence— Practice. 

Upon  appeal  from  an  order  denying  a  motion  by  the  defendant  to  vacate 
a  judgment  by  confession  entered  under  and  by  virtue  of  a  warrant  of 
attorney  contained  in  a  lease,  it  is  held:  That  certain  unfilled  blanks  in 
the  warrant  of  attorney  create  no  such  material  ambiguity  as  to  affect  the 
validity  of  the  instrument;  that,  as  the  judgment  appears  to  have  been 
entered  in  open  court  and  as  there  is  no  bill  of  exceptions  showing  the  con- 
trary, it  will  be  presumed  that  all  necessary  evidence  was  heard  to  warrant  its 
entry;  and  that  the  defendant  can  not  complain  of  an  order  of  the  court 
below,  denying  a  motion  by  which  he  has  not  been  prejudiced. 

[Opinion  filed  May  18, 1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Mr.  C.  M.  Hardy,  for  appellant. 

Mr.  L.  W.  Pebob,  for  appellee. 

Sailey,  J.  This  is  an  appeal  from  an  order  of  the  Superior 
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Court  denying  the  defendant's  motion  to  vacate  a  judgment 
bj  confession.  Said  judgment  was  in  forcible  detainer,  and 
was  entered  under  and  by  virtue  of  a  warrant  of  attorney  con- 
tained in  a  lease,  the  plaintiff  being  the  assignee  of  the  lessor. 
Said  warrant  of  attorney  is  as  follows : 

"  And  the  said   party  of  the  second  part,  do  hereby  make, 
constitute  and  appoint  Simon  P.  Douthart,  or  any  attorney  of 

any  court  of  record, true  and  lawful  attorney* 

irrevocably  for  himself  and  in  his  name,  place  and  stead,  to 
enter  a|)|>earance  in  any  court  of  record,  or  before  any  Justice 
of  the  Peace,  at  any  time  after  any  rent  is  due  upon  this  lease, 
or  after  this  lease  is  determined  by  default,  or  otherwise,  to 
waive  process  and  the  service  thereof,  and  trial  by  jury,  or 
otherwise,  and  confess  judgment  of  guilty  of  forcible  detainer 
of  the  above  demised  premises,  or  any  part  thereof,  and  for 
costs  of  suit,  in  favor  of  said  heirs, exec- 
utors, administrators  and  assigns,  and  to  release  all  errors  that 
may  occur  or  intervene  in  such  proceeding,  and  particularly 
in  the  waiving  of  process  and  service  thereof,  and  trial  by 
jury,  or  otherwise,  and  in  the  entering  up  of  said  judgment, 
and  the  issuing  of  the  writ  of  restitution  thereon,  and  to  stip- 
ulate that  no  writ  of  error  or  apj)eal  shall  be  prosecuted  from 
the  said  judgment  nor  any  bill  in  equity  filed,  nor  any  pro- 
ceeding of  any  kind  taken,  in  law  or  equity,  to  interfere  in 
any  manner  w'ith  the  operation  of  said  judgment  or  the  writ  of 
restitution  issued  thereon,  and  to  consent  that  a  writ  of  resti- 
tution may  be  immediately  issued  upon  said  judgment." 

The  lease  containing  the  warrant  of  attorney  was  drafted  by 
filling  up  a  printed  blank,  and  by  error  of  the  draftsman,  two 
blank  spaces  were  left  unfilled  as  above  indicated.  It  ib 
insisted  that,  by  reason  of  said  blanks,  said  warrant  of  attor- 
ney is  so  uncertain  as  to  be  void  or  inoperative.  We  ai-e  of 
the  opinion  that  such  is  not  the  case.  The  second  blank,  it  is 
said,  leaves  it  uncertain  as  to  the  party  in  whose  favor  judg- 
ment is  authorized  to  be  entered.  A  corisidemtion  of  the 
entire  instrnment  will  show,  we  think,  that  no  such  uncertainty 
really  exists.  If  we  take  it  just  as  it  reads  without  attempt- 
ing to  fill  the  blank  by  any  species  of  intendment,  it   appears 
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that  the  attorney  thereby  appointed  was  authorized  to  confess 
a  judgment  of  guilty  of  a  forcible  detainer  of  the  demised 
premises  in  favor  of  "said  heirs,  executors,  administrators 
and  assif^ns.''  As  applicable  to  an  assignee  of  the  lessor,  there 
could  be  no  possible  ambiguity,  were  it  not  for  the  fact  that 
in  the  preceding  portions  of  the  lease  the  "  heirs,  executors, 
administrators  and  assigns"  of  the  lessee  are  mentioned  as  well 
as  those  of  the  lessor.  This,  however,  can  scarcely  be  saiiito 
raise  an  ambiguity,  when  the  entire  scope  and  intention  of  the 
instrument  are  considered.  It  manifestly  was  within  the  con- 
templation of  the  parties  to  fix  by  their  contract  the  duties 
and  liabilities  of  the  lessee,  not  to  his  own  assignees,  but  to  the 
lessor,  and  those  who,  as  his  representatives,  might  become 
entitled  to  the  revision.  !No  one  reading  tlie  instrument  can 
doubt  for  a  moment  that  the  representatives  of  the  lessor 
were  the  parties  referred  to.  Any  other  interpretation  would 
be  an  absurdity. 

Very  much  the  same  may  be  said  of  the  apj>arent  ambigu- 
ity created  by  the  other  blank.  A  fair  and  natural  inter|)rc- 
tation  of  the  instrument  as  it  reads  is,  that  it  makes,  consti- 
tutes and  appoints  Simon  P.  Douthart,  or  any  other  attorney, 
etc.,  an  attorney  in  fact  of  the  lessee,  and  authorizes  such 
attorney  to  enter  the  lessee's  appearance  in  any  court  of  record 
and  waive  process  and  confess  judgment  against  him.  The 
only  other  interpretation  possible  is  that  the  parties  undertook 
by  their  lease  to  constitute  Simon  P.  Douthart,  or  some  other 
attorney  of  a  court  of  record,  an  attorney  in  fact  for  himself, 
and  to  authorize  him,  in  his  own  name,  place  and  stead  to  enter 
his  own  appearance  in  court  and  confess  a  judgment,  etc.  Jt 
is  scarcely  necessary  to  say  that  the  latter  interpretation  is  so 
absurd  that  no  one  can  for  a  moment  adopt  it  as  properly 
expressing  the  intention  of  the  parties.  We  are  of  the  opin- 
ion that  the  blanks  in  the  warrant  of  attorney  create  no  mate- 
rial ambiguity,  and  that  there  is  no  want  of  that  clearness  and 
explicitness  in  the  language  employed  which  is  essential  to 
the  validity  of  the  instrument.  The  following  cases  may  be 
referred  to  as  supporting  the  views  we  have  expressed.  Swee- 
zey  v.  Kitchen,  80  Pa.  St.  160;  Vliet  v.  Camp,  13  Wis.  198. 
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We  have  been  inclined  to  entertain  some  doubt  as  to  whether 
a  confession  of  jud^injnt  by  virtue  of  a  wan*ant  of  attorney 
can  properly  ba  entered  in  an  action  of  tort  before  suit  brought. 
See  Burkham  v.  Van  Saun,  14  Abb.  Pr.  (N.  S.),  103.  Con- 
fessions of  juJgrn3nt  in  actions  of  tort  are  not  within  the 
provisions  of  our  statute,  which  only  applies  to  cases  where 
there  is  a  debt  bona  fiie  due,  and  upon  such  examination  as 
we  have  been  able  to  make,  we  have  been  unable  to  discover 
any  common-law  authority  for  such  confessions  where  no  action 
has  been  coinmenced.  But  as  this  question  has  not  been  raised 
or  argued  by  counsel,  we  are  not  disposed  to  consider  it  in  our 
decision  of  this  case. 

It  is  argued  that  the  record  fails  to  show  that  sufficient 
proof  was  made  of  the  execution  of  the  lease,  or  of  the 
attornment  of  the  defendant  to  the  plaintiff  as  the  assignee 
of  the  reversion.  It  is  sufficient  to  say  that  the  judgment 
appears  to  have  been  entered  in  open  court,  and  as  there  is  no 
bill  of  exceptions  showing  the  contrary,  it  will  be  presumed 
that  all  necessary  evidence  was  heard  to  warrant  the  entry  of  the 
judgment  The  .same  presumptions  will  be  indulged  in  to  sup- 
port the  judgment  in  this  case  as  in  case  of  any  other  judgment 
of  a  court  of  superior  jurisdiction.  Bush  v.  Hanson,  70  III. 
4S0;  Osgood  v.  Blackmore,  59  III.  261. 

Complaint  is  made  of  the  order  of  the  court  below  deny- 
ing the  defendant's  motion  to  strike  from  the  files  a  stipula- 
tion bearing  his  signature,  by  which  it  was  agreed  that  the 
api)eal  to  this  court  should  be  withdrawn  and  the  order  allow- 
ing the  samo  vacated  and  set  aside.  Said  motion  was  sap- 
pprted  by  affidavits  tending  to  show  that  the  defendant's  sig- 
nature to  said  stipulation  was  obtained,  in  the  absence  of  his 
counsel,  by  false  and  fraudulent  representations.  However 
the  stipulation  may  have  been  obtained,  wo  can  not  perceive 
}iow  the  defendant  has  been  prejudiced  by  the  order  denying 
his  motion.  The  stipulation  seems  never  to  have  been 
enforced  or  acted  upon.  No  attempt  was  made  in  the  court 
below  to  have  the  order  allowing  the  appeal  vacated,  but  the 
record  has  been  brought  to  this  court,  where  the  plaintiff  has 
joined  in  error,  and  the  case  has  been  heard  upon  its  merits. 
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Tlie  defendant  having  thus  obtained  the  full  benefit  of  his 
appeal,  he  can  not  be  said  to  have  been  in  any  way  affected 
prejudicially  by  the  stipulation. 

We  perceive  no  error  in  the  record  and  the  judgment  will 
therefore  be  affirmed. 

Judgment  affirmed. 


Catharine  McNichols 

V. 

Jacob  Kettner. 

Husband  and  Wife — Agency  of  Husband  ft«spect%ng  Wife's  Properfy — 
Estoppel — Fraud — Mechanics*  Lien. 

1.  Where  a  married  woman  holds  her  husband  out  to  the  world  as  her 
ageut  or  allows  him  so  to  act  with  reference  to  her  property  as  to  induce 
the  belief  that  he  acts  a^  her  ag3nt  with  reference  thereto,  and  others  act 
upon  such  belief f  she  is  estopped  to  deny  that  he  acted  as  ber  agent. 

2.  Upon  appeal  from  a  decree,  declaring  a  mechanic's  lien  against  a 
lot  on  account  of  a  cottage  built  thereon  under  a  written  contract  executed 
by  the  owner's  husband,  it  is  held:  That  certain  payments  made  by  the  de- 
fendant were  of  her  own  money;  and  thib  under  all  the  circumstances  in 
evidence  she  is  estopped  to  deny  the  agency  of  her  husband. 

[Opinion  filed  May  18,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  GwYNN  Gaenett,  Judge,  presiding. 

Messrs.  M.  A.  Bobkb  &  Son,  for  appellant 

Messrs.  Baenum,  Kubens  &  Ames,  for  appellee. 

Per  Curiam.  This  is  an  appeal  from  a  decree  in  favor  of  ap- 
pellee declaring  a  mechanic's  lien  against  a  certain  lot  owned 
by  appellant,  and  upon  which  appellee  built  a  cottage  under  a 
written  contract  made  with  appellant's  husband. 
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The  petition  for  lien  alleges  that  the  contract  was  made  by 
James  McNichoIs,  acting  as  agent  for  Catharine  McXichols, 
which  contract  is  as  follows: 

"  Chicago,  February  23, 1883. 
•*  I,  James  McNichoIs,  agree  and  will  pay  Jacob  Kettner  the 
sum  of  eight  hundred  dollars  ($800)  for  carpenter  work,  in- 
cluding plastering,  painting  and  glazing,  for  cottage  22x44  to 
be  situated  on  Nixon  Street,  according  to  plan.  I  agree  to  pay 
three  hundred  dollars  ($300)  cash  down,  and  five  hundred  dol- 
lars ($500)  on  or  before  August  the  J-st,  1883. 

**  James  McNichols." 

It  appears  from  the  evidence  that  James  McNichols  and 
Catharine  McNichols,  the  appellant,  went  to  the  house  of 
appellee  and  wanted  to  learn  how  much  a  cottage  of  the  size 
they  desired  would  cost.  He  told  them  they  must  give  hira 
some  kind  of  drawing  that  he  could  figure  on,  and  they  went 
away,  and  the  next  morning  the  husband,  James  McNichols, 
came  back  and  had  marked  out  a  sketch  showing  three  large 
rooms  and  three  bed-rooms  and  a  pantry  and  a  closet,  and 
after  said  sketch  appellee  drew  out  the  plan  and  gave  an  esti- 
mate of  what  the  work  could  be  done  for.  Appellee  testifies 
that  before  the  contract  was  signed,  appellant  came  to  him 
and  told  him  she  was  not  flush  of  money  and  "  if  you  do  not 
do  it  we  never  will  have  a  roof  over  us ;  she  says  so  long  as 
Henry  is  home  he  earns  $9  a  day  and  we  will  be  able  to  pay 
you  $100  a  month.  Henry  earns  $9,  the  boy  $5  and  the  other 
boy  $4;  so  I  asked  her  how  much  money  she  could  advance: 
she  said  only  $200;  I  told  her,  Mrs.  McNichols,  I  could  not  lay 
out  the  plans  because  I  am  no  money-lender,  and  I  can  not  get 
that  much  on  credit  I  asked  her  if  she  could  pay  $300, 1 
would  try  to  arrange  it — well  she  said  yes,  and  she  borrowed 
another  $100,  I  believe." 

Appellant  does  not,  in  her  testimony,  deny  having  the  con- 
versation above  set  out  with  appellee,  but  the  defense  is  rested 
upon  the  ground  that  the  written  contract  was  signed  by  the 
husband,  and  does  not  purport  to  bind  her.  It  appears  from 
the  evidence  that  the  source  from  which  the  money  to  pay  for 
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the  building  was  to  come,  as  understood  by  all  parties,  was 
from  the  earnings  of  the  son,  Henry,  who  was  getting  $9  per 
day  for  his  labor. 

He  had  furnished  the  money  to  pay  for  the  lot  and  the  deed 
^as  taken  to  the  appellant,  his  mother,  as  it  would  appear,  as 
a  gift  to  her.  The  contract  was  drawn  up  by  Kettner,  and  the 
son  Henry  signed  James  McNichoIs'  name  to  it,  in  his,  said 
James',  presence  and  with  his  assent  and  by  the  direction  of 
appellee;  and  at  the  time,  it  was  said  by  appellee  that  he  un- 
derstood Henry  was  going  to  pay.  The  contract  was  signed 
at  the  McNichoIs  house,  which  was  across  the  street  from 
where  the  cottage  was  built,  and  Mrs.  McNichoIs  was  not  pres- 
ent when  it  was  signed.  She,  however,  knew  there  was  a 
contract,  and  being  across  the  street,  she  saw  the  work  going 
on  and  was  repeatedly  at  the  building  during  the  progress  of 
the  work  and  testifies  that  appellee  at  one  time  objected  to 
her  talking  to  his  men  about  the  work  and  said  he  wanted 
nothing  to  do  with  a  woman. 

Appellee  did  not  know  in  whom  the  title  to  the  lot  was 
when  the  contract  was  made,  but  it  is  very  apparent  that  he 
supposed  it  was  in  the  husband  and  had  him  sign  the  con- 
tract for  that  reason.  It  is  also  apparent  that  appellant  knew 
the  terms  of  the  contract  for  she  made  all  the  payments  that 
were  made  upon  it  from  money  given  to  her  by  her  son.  It 
is  argued  that  she  did  not  pay  her  own  money  and  that  she 
was  only  the  agent  for  the  payment  of  the  money.  With 
that  view  we  can  not  agree.  The  lot  was  hei*s.  It  does  not 
appear  that  any  other  person  made  claim  to  any  legal  interest ' 
in  it  The  building  was  a  betterment  to  her  lot,  and  so  far  as 
appears  from  this  record  there  was  no  lease  or  contract  between 
her  son  or  husband  and  herself,  and  therefore  the  building 
became  her  absolute  property  as  soon  as  it  went  upon  her  lot. 
The  money  which  her  son  gave  her  to  pay  uix)n  the  build- 
ing must,  under  such  circumstances,'  be  regarded  as  a  gift  to 
her,  as  the  lot  was,  and  when  she  paid  it  out  upon  the  contract, 
she  paid  it  not  as  her  husband's  money  or  her  son's  money  but 
as  her  own  money,  which  she  was  expending  to  improve  her 
own  property ;  under  all   the   circumstances  we  think   that 
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appellanff  is  estopped    to  deny  that  her  husband  acted  as  her 
agent  in  making  the  contract. 

She  permitted  him  to  interfere  about  an  improvement 
which  the  evidence  shows  she  wanted  made  upon  her  lot 
She  negotiated  with  appellee  about  the  cost,  and  the  amount 
of  the  installments  to  be  paid  for  the  work;  she  actual)/ 
made  all  the  payments  that  ever  were  made  for  the  work,  and 
so  far  as  she  paid,  seems  to  have  done  so  in  accordance  with 
the  contract.  Her  husband  does  not  seem  to  have  had  any- 
thing further  to  do  about  the  matter  than  to  participate  m 
the  preliminary  negvytiations,  and  to  have  signed  the  written 
conti*act. 

To  permit  appellant  now  to  defeat  appellee  from  getting 
his  pay  would  be  to  allow  her  to  profit  by  this  interference  of 
her  husband,  which  she  knew  of  and  acquiesced  in,  and  thus 
commit  a  fraud  upon  appellee  who  in  good  faith  built  the 
cottage  upon  her  lot  in  which  she  and  her  husband  now  live. 

This  case  in  this  feature  of  it  is  much  like  the  case  of  Ander- 
son V.  Armstead,  69  111.  452,  and  the  equitable  rule  there 
laid  down  is  applicable  here.  Other  errors  assigned,  it  is  not 
necessary  to  discuss.  The  decree  of  the  Superior  Court  was 
proper  and  must  be  affirmed. 

Decree  affirmed. 


Sallie  a.  Young  et  al. 

V. 

Susan  C.  Wittenmyre,  Administratrix,  etc 

Administration — Distribution  of  Aneillartf  Administration — Discretion 
— Estoppel — Resort' fo  Real  Estate  to  Pay  Debts. 

1.  The  personal  estate  of  an  intestate  is  the  primary  fund  for  the  psj- 
ment  of  debts  and,  as  a  general  rale,  mast  be  first  exhausted  before  real 
estate  can  be  made  liable. 

2.  Where  there  are  tw^o  administrations  of  a  single  estate,  one  at  the 
place  of  the  domicile  of  the  testator  or  intestate  and  the  other  in  a  foreign 
jurisdiction,  whether  the  courts  of  the  latter  will  decree  distribution  of  the 
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assets  collected  under  the  ancillary  administration  or  remit  them  to  the  | 
jurisdiction  of  the  domicile,  is  not  a  question  of  jurisdiction  but  of  judicial  i 
discretion,  depending  upon  the  circumstances  of  the  particular  case.  { 
3.  In  the  case  presented,  it  is  held:  That  the  judgment  of  the  Iowa  j 
court  directing  a  distribution  in  that  State  was  within  its  discretion  and  i 
can  not  be  called  in  question  here;  thut  the  personal  estate  thus  dinposed  of  j 
can  not  be  treated  in  any  sense  as  a  part  of  the  estate  to  which  resort  may  bo  . 
had  for  the  payment  of  claims  in^his  State;  that  the  heirs  are  estopped  from  | 
calling  in  question  said  distribution,  they  having  participated  in  the  pro- 
ceedings and  received  their  respective  shares  of  money  distributed;  that  b}  , 
the  distribution  the  share  retained  by  the  widow  ceased  to  be  assets  of  the  ! 
estate;  and  that,  in  the  absence  of  personal  estate  within  the  reach  and  con-  < 
trol  of  the  domiciliary  adnunistration  for  the  payment  of  claims,  a  resort  to  ' 
the  real  estate  becomes  necessary  and  proper. 

[Opinion  filed  May  18,  1887.] 

Appeal  from  the  Probate  Court  of  Cook  County;  the  Hon. 
•  J.  C.  Knickebbockkb,  Judge,  presiding. 

Messrs.  Fillmoeb  "Weioley  and  Kobebt  L.  Lyons,  for  ap- 
pellants. 

Decedent  had  a  homestead  here  which  appellee  seeks  to 
retain,  and  if  distribution  was  made  of  the  personal  property,  it 
should  have  been  made  according  to  the  laws  of  Illinois,  the 
place  of  domicile,  and  not  according  to  the  laws  of  Iowa. 
The  principal  administration  was  in  this  State,  and  the  adinin- 
isti'ation  in  Iowa  was  auxiliary  merely. 

The  doctrine  is  that  the  succession  to  personal  property  is 
governed  by  the  law  of  the  actual  domicile  of  the  intestate  at 
the  time  of  his  deatli,  no  matter  what  was  the  actual  situs  of 
the  property  at  the  time  of  his  death.  Eussell  v.  Madden,  95 
111.  485. 

Administration  commenced  upon  the  assumption  that  de- 
ceased was  a  citizen  of  Maine  and  not  a  citizen  of  Ohio,  must 
be  closed  upon  the  same  assumj)tion,  and  distribution  must  be 
made  according  to  the  laws  of  Maine  and  not  according  to  the 
laws  of  Ohio.     Kecord  v.  Howard,  58  Maine,  225. 

It  is  the  duty  of  the  Probate  Court,  having  in  hand  the 
auxiliary  administration,  to  remit  the  assets  within  its  jurisdic- 
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tion  and  not  needed  for  debts  and  legacies  within  the  State,  to 
the  principal  administration  for  distribution,  where  all  interest 
can  be  fully  and  properly  represented  and  legal  justice  be  done 
to  all.  Probate  Court  v.  Kimball,  42  Vt.  320;  Story's  Cunflict 
of  Laws  (8th  Ed.),  Sees.  481,  518;  Fay  v.  Haven,  3  Met.  109; 
Jennison  v.  Hopgood,  10  Pick.  79. 

Messra.  Montgomery  &  Smith,  for  appellee. 

It  is  submitted  that  the  order  of  discharge,  entered  Jannary 
25,  1881,  by  the  Circuit  Court  of  Appanoose  County,  is  con- 
c'usive  as  to  the  Iowa  administration,  and  that  if  any  of  the 
assets  surrendered  by  the  final  report  are  at  any  time  hereafter 
collected,  appellee  can  be  called  to  an  account,  if  need  be,  in 
that  administration.  Jennison  v.  Hopgood,  10  Pick.  79, 100, 
cited  by  appellants;  Clark  v.  Blackington,  110  Mass.  369. 

The  doctrine  is  uniform  that  the  estate  can  be  distributed 
and  settled  by  the  court  having  the  ancillary  administration. 
3  Kedfield  on  Wills,  27;  Mackoy  v.  Coxe,  18  How.  100;  Car- 
michael  v.  Ray,  5  Ired.  Eq.  365. 

"The  tribunal  in  which  the  ancillary  administration  is  pend- 
ing is  not,  however,  bound  in  all  cases  to  oi-dcr  the  residuum  of 
the  estate  to  be  transmitted  to  the  country  of  the  original 
administration."     3  Williams  on  Executors,  1767. 

It  is  not  conceded  that  in  any  event  does  the  law  and  prac- 
tice in  this  State  require  an  inventory  of  assets  situated  in  a 
foreign  State. 

"  As  administration  extends  only  to  the  assets  of  the  intes- 
tate lying  within  this  State,  it  would  seem  to  follow  that  such 
real  and  personal  property  as  lies  beyond  tlie  limits  of  this 
State  need  not  be  inventoried."  Jones  &  Cunningham's  Pr. 
37,  citing  Judy  v.  Kelley,  11  111.  211. 

Bailey,  J.  This  is  an  ap[)eal  from  an  order  of  the  Probate 
Conrt  for  the  sale  of  real  estate  by  an  administratrix  for  the 
payment  of  debts.  On  the  4th  of  January,  1879,  William 
Wittenmyre,  a  resident  of  Cook  County,  died  intestate,  leav- 
ing him  surviving  the  appellee,  his  widow,  and  Sallie  C.  Young 
and  Charles  A.  Wittenmyre,  two  of  the  appellants,  his  chil- 
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dren  and  only  heirs  at  law.  The  estate  of  paid  intestate  at  the 
time  of  his  death  consisted  of  certain  real  estate  situate  in  said 
County  of  Cook,  and  certain  personal  pro perty,consistin^  chiefly 
of  a  stock  of  merchandise,  then  at  Appanoose  County,  in  the 
State  of  Iowa.  The  appellee  was  appointed  administratrix  of 
said  estate  by  the  Probate  Court  of  Cook  County,  and  after- 
ward filed  her  inventory,  showing  that  no  personal  property 
had  come  to  her  hands  as  such  administratrix  except  an  open 
account  for  $60,  which  was  afterward  filed  in  said  court  as  a 
despe'i-ate  claim.  A  widow's  award  of  S2,0S0  was  allowed  by 
said  court,  and  the  administratrix  thereupon,  after  presenting 
her  report  showing  a  deficiency  of  personal  assets,  filed  her  peti- 
tion for  the  sale  of  said  real  estate  for  the  payment  of  said 
award,  together  with  a  claim  of  875  proved  against  the  estate, 
and  the  cost  of  administration,  estinmted  at  $250.  During  the 
pendency  of  the  proceedings,  by  agreement  between  said 
widow  and  heirs,  the  widow's  award  was  by  said  court  reduced 
and  fixed  at  $1,500,  and  the  cause  coming  on  to  be  heard  on 
pleadings  and  proofs,  the  court,  after  charging  the  administra- 
trix with  certain  moneys  which  had  come  into  her  hands  from 
various  sources  in  this  State,  found  the  deficiency  of  personal 
estate  to  be  $1,030,  besides  interest  and  the  costs  of  adminis- 
tration, and  ordered  the  sale  of  said  real  estate  for  the  payment 
of  the  same. 

It  appears  that  the  appellee,  after  her  appointment  as  admin- 
istratrix by  the  Probate  Court  of  Cook  County,  took  out  letters 
of  administration  from  the  proper  court  of  Appanoose  County, 
in  the  State  of  Iowa,  and  proceeded  under  that  appointment 
to  administer  upon  the  personal  estate  of  her  intestate  in  that 
State.  The  administration  produced,  after  paying  all  claims 
presented  in  that  State  and  expenses,  the  sum  of  $2,850.09,  which 
sura  was,  under  the  direction  of  the  Iowa  court,  distributed 
to  the  said  heirs  and  widow  of  said  intestate,  each  receiving 
the  sum  of  $950.03.  Such  final  distribution,  having  been  re- 
ported to  said  court,  was  approved  and  the  administratrix 
ordered  discharged.  • 

It  is  urged  that  as  suflicient  personal  estate  came  into  the 
hands  of  the  appellee  in  the  Iowa  administration  to  pay  all 
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claims  in  this  State,  there  is  no  warrant  for  the  sale  of  real 
estate  for  their  payment.  It  is  true  that  personal  estate  is  the 
primaiy  fund  for  the  payment  of  debts,  and,  as  a  general  rule, 
must  be  fii^t  exhausted  before  real  estate  can  be  made  liable. 
Sutherland  v.  Harrison,  86  111.  363.  Here,  however,  all  tlie 
personal  estate  was  in  a  foreign  jurisdiction  and  was  admin- 
istered upon  there,  and  the  question  is  whether  it  was  obliga- 
tory upon  the  courts  of  that  jurisdiction,  and  of  the  adininisr 
tratrix  acting  under  their  direction,  to  remit  the  sprplns 
remaining  in  that  jurisdiction  to  this  State  for  the  payment  of 
debts  here,  instead,  on  completing  the  administration,  by  pay- 
ing the  money  over  to  the  distributees  of  the  estate. 

The  rule  to  be  derived  from  the  authorities  seems  to  be, 
that  where  there  are  two  administrations  of  a  single  estate, 
one  in  the  place  of  the  domicile  of  the  testator  or  intestate, 
and  the  other  in  a  foreign  jurisdiction,  whether  the  courts  of 
the  lajtter  will  decree  distribution  of  the  assets  collected  under 
the  ancillary  administration  or  remit  them  to  the  jurisdiction 
of  the  domicile,  is  not  a  question  of  jurisdiction  but  of  judicial 
discretion,  depending  upon  the  circumstances  of  the  particu- 
lar case.  Harvey  v.  Richards,  1  Mason,  380;  Despart  v. 
Churchill,  53  K  T.  192;  Parsons  v.  Lyman,  20  N.  T.  103;  In 
re  Hughes,  95  N.  T.  55;  Wright  v.  Phillips,  56  Ala.  69; 
tJ.  S.  V.  Cox,  18  How.  100;  Carmichael  v.  Ray,  5  Ired.  Eq. 
365;  3  Bedfield  on  Wills,  27.  This  is  of  course  subject  to  the 
rule  that  personal  property,  wherever  administered  upon,  is 
distributable  according  to  the  law  of  the  decedent's  domi- 
cile, but  tliis  qualification  is  unimportant  in  the  present  case, 
since  the  distribution  made  by  the  Iowa  court  was  in  accord- 
ance with  our  laws. 

Under  the  rule  above  stated,  it  was  a  matter  wholly 
dependent  upon  the  discretion  of  the  Iowa  court  whether  the 
money  remaining  in  the  hands  of  the  administratrix  after  the 
satisfaction  of  all  claims  in  that  State,  should  be  distributed 
under  its  direction  and  control,  or  be  remitted  to  this  State 
for  distribution  here.  That  court  saw  fit  in  tlie  exercise  of 
its  discretion  to  direct  a  distribution  there,  and  its  judgment 
to  that  effect  is  conclusive  and  can  not  be  called  in   question 
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liere.  The  personal  estate  thus  disposed  of  must  be  regarded 
as  having  been  lawfully  administered  upon  and  distributed, 
and  it  therefore  ean  not  be  treated  in  any  sense  as  a  part  of 
the  estate  to  which  resort  may  be  had  for  the  payment  of 
claims  in  this  State.  There  being  then  no  personal  estate 
within  the  reach  or  control  of  the  domiciliary  administration 
for  the  payment  of  claims,  a  resort  to  the  real  estate  for  that 
purpose  becomes  necessary  and  proj^er. 

But  there  is  another  reason  why  the  appellants  can  not  be 
permitted  to  call  in  question  the  distribution  by  the  Iowa 
court  Not  only  were  they  present  by  their  counsel  taking 
part  in  the  proceedings,  but  they  received  and  still  hold  their 
resj)ective  shares  of  the  money  distributed.  By  the  plainest 
principles  of  equity  and  natural  justice  they  should  be 
estopped  to  call  in  question  the  propriety  of  the  proceedings 
b^  which  said  distribution  was  made  to  them.  They  can  not 
be  permitted  to  attack  a  judgment  and  partake  of  its  fruits  at 
the  same  time.  Nor  can  they  hold  and  enjoy  their  shares  and 
at  the  same  time  insist  that  the  share  retained  by  the  appellee 
as  a  widow  of  the  intestate,  should  still  be  treated  as  personal 
assets  in  her  hands  subject  to  the  payment  of  claims.  By 
the  distribution  the  share  retained  by  the  widow  ceased  to  be 
assets  of  the  estate  and  became  hers  in  her  own  right,  and  she 
can  no  longer  be  called  upon  to  account  for  it. 

Some  complaint  is  made  by  both  the  appellants  and  the 
appellee  as  to  various  of  the  rulings  of  the  court  below  in 
stating  the  account  of  the  administratrix  for  the  purpose  of 
arriving  at  the  deficiency  of  personal  assets.  As  to  many  of 
these  items  the  evidence  is  conflicting  and  in  some  respects 
unsatisfactory,  but  we  find  no  grounds  for  dissenting  from  the 
conclusion  reached  by  the  court  below.  It  will  be  of  no 
avail  for  us  to  analyze  the  evidence  in  detail,  and  we  there- 
fore content  ourselves  with  saying,  in  relation  to  these  as  well 
as  various  other  points  raised  in  the  arguments  of  counsel,  that 
we  find  no  error  in  the  record.  The  decree  will,  therefore, 
be  affii'med. 

Decree  affirmed. 
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Chicago,   Burlington  &  Quincy  Bailroad  Com- 
pany 

V. 

Herman  Flint. 

Personal  Li  jury — Action  against  Bailroad  Company  to  Recover  Damages 
— Instructions — When  Great  Accuracy  is  Required — Contributory  Negli- 
gence— Intentional  Mischief* 

1.  Where  the  evidence  is  so  closely  conflicting  that  it  wonld  support  a 
verdict  for  either  party,  great  accuracy  in  the  instructions  is  indU- 
pensable. 

2.  It  is  well  settled  in  this  State  that,  in  order  to  recover  for  a  personal 
injury  on  the  ground  of  mere  negligence  of  the  defendant  as  distinguished 
from  a  wilful  tort  or  intentional  wrong,  the  party  injured  must  be  in  the 
exercise  of  ordinary  care.  But  it  «6^m«  that  the  plaintiff,  although  guilty 
of  a  want  of  ordinary  care,  may  recover  if  the  act  of  the  defendant  was, 
under  the  circumstances,  equivalent  to  intentional  mischief. 

3.  In  an  action  to  recover  damages  for  a  personal  iniury  alleged  to  have 
resulted  from  the  negligence  of  the  agents  of  the  defendant,  a  railroad 
company,  in  running  a  train  against  the  plaintiff  while  on  its  right  of  wuy 
to  take  passage  on  one  of  its  trains,  it  is  held:  That  certain  instruction:! 
given  for  the  plaintiff  were  inaccurate  and  misleading;  that  certain  in- 
structions asked  by  the  defendant  were  im props rly  refused :  and  that  the 
evidence  of  contributory  negligence  is  not  such  as  would  justify  a  refusal  to 
remand  the  cause  for  a  new  trial. 

[Opinion  filed  May  18,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;  tlie 
Hon.  Joseph  E.  Gaey,  Judge,  presiding. 

Statement  by  McAllister,  P.  J.  Tliis  is  an  appeal  by  the 
C,  B.  &  Q.  K.  R.  Co.  from  a  judgment  recovered  against  it  by 
appellee  Flint  in  the  sum  of  $10,000  damages,  besides  costs,  for 
a  personal  injury  to  the  latter  occasioned  March  18, 1885,  and, 
as  it  was  alleged,  through  the  negligence  of  the  former, 
resulting  in  the  loss  of  appellee's  arm. 

The  case  shows  that  the  defendant  was  and  for  many  years 
previously  had  been  operating  two  main  tracks  running  out  of 
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the  City  of  Chicago  in  a  westerly  direction,  crossing  Western 
Avenue  (a  north  and  south  street),  in  the  western  part  of  said 
city,  and  then  800  feet  west  of  said  avenue,  crossing  the  tracts 
of  the  C,  C.  &  L  C.  Co.,  which  last  mentioned  place  was  known 
as  the  C,  C.  &  I.  C.  crossing;  that  at  that  crossing  the 
defendant  had  erected  a  station  for  receiving  and  discharging 
passengers,  at  which  all  the  regular  trains  were  accustomed  to 
stop.  It  appears  that  aside  from  said  Western  Avenue  there 
were  no  improved  streets  in  the  neighborhood  of  said  station; 
that  from  said  avenue  to  the  station  there  was  between  the  two 
said  main  tr^icks  a  space  nine  feet  and  four  inches  wide,  upon 
which,  in  bad  weather  or  seasons  of  the  year  and  more  or  less 
at  all  times,  persons  going  to  and  from  said  station  had  for 
years  been  in  the  habit  of  walking,  but  the  evidence  tended  to 
show  that  the.  way  was  a  dangerous  one  for  travel;  that  if 
trains  going  in  opposite  directions  should  pass  there  at  the  same 
time  the  space  between  the  cars  would  be  only  five  feet  and  a 
half,  or  thereabouts;  that  the  tracks  were  so  located  here  with 
reference  to  side  tracks  to  the  stock  yards,  they  were  subject 
to  almost  a  constant  use,  and  such  an  occurrence  was  liable  to. 
happen  at  frequent  intervals.  It  also  appeared  that  from 
said  Western  Avenue  to  said  station  there  were  upon  the 
north  and  south  side  of  said  main  tracks  respectively,  pathways 
which  were  suitable  and  convenient  at  all  seasons,  and  which 
w^ere  entirely  safe. 

The  evidence  shows  that  Flint,  the  plaintiff  below,  had  been 
in  the  habit  of  taking  defendant's  cars  at  said  station  to  go 
eastward  into  the  city  to  his  work  and  return,  almost  daily 
for  two  years;  that  he  was  entirely  familiar  with  the  locality 
at  and  about  said  station;  that  at  the  time  in  question  he 
came  upon  said  Western  Avenue  toward  evening,  but  while 
it  was  clear  daylight,  for  the  purpose  of  taking  a  train  which 
he  had  been  accustomed  to  take  to  go  eastward  to  his  place  of 
work;  that  when  he  arrived  at  the  place  where  defendant's 
main  tra<jks  cross  Western  Avenue,  as  aforesaid,  the  train  he 
had  intended  to  take  had  already  been  gone  some  ten  minutes, 
but  not  being  then  aware  of  that  fact,  lie  left  said  avenue  to 
go  to  the  station,  walking  hurriedly.     But  instead  of  taking 
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ono  of  said  pathways  outside  the  main  tracks  he  took  that 
aforesaid  between  them.  While  he  was  so  passing,  a  freight 
train  of  eleven  cars  was  coming  east  on  the  sonth  main  track 
juid  passing  said  station.  He,  in  order  to  be  clear  of  that 
train,  without  looking  behind  him,  changed  his  course  np  in 
close  proximity  to  the  north  main  track,  and,  there  being  then 
a  train  oH  freight  cars  which  had  been  backed  from  the  stock 
yards  and  was  then  running  westward  on  said  north  track,  he 
was  struck  in  the  back  by  one  of  the  latter  and  thrown  under 
the  other  track  so  far  as  to  have  his  arm  crushed.  There 
was  some  slight  evidence,  but  enough  to  go  to  the  jury, 
that  said  train  upon  the  north  track  was  running  faster  than 
the  rate  of  speed  allowed  by  the  city  ordinance,  and  the 
evidence  shows  that  there  was  a  brakeman  on  the  west  end  of 
the  train  who  saw  plaintiff  a  considerable  distance  away  and 
that  he  was  exposing  himself  to  a  danger  of  which  he  did  not 
seem  aware;  that  the  brakeman,  instead  of  giving  the  signal 
to  stop  the  train,  called  loudly  to  plaintiff-,  but  which  the  latter 
from  some  cause  did  not  hear.  There  was  no  evidence 
tending  to  show  that  the  relation  of  carrier  and  passenger 
then  existed  between  the  parties. 

The  court,  on  behalf  of  the  plaintiff,  gave  to  the  jury  the 
following  instructions: 

JPirsL  "  The  court  instructs  the  jury,  that  if  they  find  from 
the  evidence  in  this  case  that  the  defendant  by  itself,  or  by  its 
agent,  ran  its  locomotive  engine  and  train  of  freight  cars 
against  the  defendant  as  alleged  in  the  declaration,  from 
which  the  defendant  received  the  injury  alleged  in  the 
declaration,  and  that  said  train  at  the  time  said  injnry  was 
received,  was  being  run  by  the  defendant,  or  its  agents,  with- 
in the  incorporated  limits  of  the  City  of  Chicago  at  a  rate  of 
speed  prohibited  by  an  ordinance  of  said  city,  then  the  jury 
are  instructed  that  the  defendant  is  liable  for  all  damaee  done 
the  plaintiff,  unless  you  shall  find  from  the  evidence  in  the  case 
that  the  negligence  of  the  plaintiff,  if  you  shall  find  that  he 
was  negligent,  was  not  slight  as  compared  with  the  negligence 
of  the  defendant,  which  was  gross." 

Seventh.     "  The  court  further  instructs  the  jury,  that  if  i 
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railroad  company  has  created  extra  danger  it  is  bound  to  use 
extra  precautions,  and  the  precautions  to  be  adopted  must  be 
adequate  to  insure  against  such  extra  danger  the  safety  of 
every  passenger  who  exercises  ordinary  and  reasonable  care." 

Eighdh,  "The  court  further  instructs  the  jury,  that  the 
rule  that  any  person  who  goes  upon  a  railroad  track,  incau- 
tiously or  without  using  all  reasonable  caution  to  escaj^ 
injury,  assumes  the  hazard,  and  if  injury  ensues  is  without 
remedy,  has  no  application  to  a  case  where,  by  the  arrange- 
ment of  the  company,  if  such  is  proved  by  the  evidence  to  be 
the  fact,  it  is  made  necessary  for  passengers  to  use  its  tracks 
or  road-bed  in  reaching  its  depot,  in  order  to  take  its 
passenger  trains." 

The  defendant's  counsel  requested  the  court  to  give  the 
following  instruction,  which  was  refused : 

"  The  jury  are  instructed  that  the  plaintiff  was  bound  to 
know  that  the  space  between  the  defendant's  north  and  south 
main  track  was  a  place  of  danger,  and  that  the  plaintiff, 
while  walking  between  said  tracks,  was  bound  to  use  a  degree 
of  care  commensurate  with  the  danger,  and  that  it  was  his 
duty  to  use  His  senses  both  of  sight  and  hearing  to  learn  of 
the  approach  of  any  trains  on  said  track. 

"And  if  the  jury  believe  from  the  evidence  that  the  plaintiff 
by  the  exercise  of  ordinary  care  and  caution  could  have  either 
seen  or  heard  the  train  which  struck  him  in  time  to  have 
avoided  the  accident^  then  the  plaintiff  can  not  recover  and 
their  verdict  should  be  for  the  defendant." 

The  proper  exceptions  were  taken  on  behalf  of  defendant 
which  present  the  questions  necessary  to  a  decision  of  the  case. 

Messrs.  Dexter,  Herrick  ife  Allen,  for  appellant. 

The  evidence  does  not  sustain  the  finding  that  the  plaintiff 
exercised  ordinary  care. 

The  Supreme  Court  and  this  court  have  repeatedly  set 
aside  verdicts  in  cases  analogous  to  this  case  on  the  ground 
that  the  plaintiff  had  not  shown  that  he  was  in  the  exercise 
of  ordinary  care.  L.  8.  &  M.  S.  K'y  Co.  v.  Hart,  87  111.  529  ; 
I.  C.  R  K.  Co.  V.  Hall,  72  LI.  222 ;  I.  C.  JR.  R.  Co.  v.  Godfrey, 
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71  111.  500  ;  1.  C.  R.  R  Co.  v.  Hetherington,  83  III  510 ;  Ans- 
tin  V.  C,  R.  I.  &  P.  R  R  Co.,  91  111.  35 ;  L.  S.  &  M.  S.  R. 
R  Co.  V.  Blanchard,  15  111.  App.  582 ;  L.  S.  &  M.  S.  R  R 
Co.  V.  Hunt,  18  111.  App.  288. 

"  It  is  the  duty  of  every  person  about  to  cross  a  railroad  track 
to  approach  cautiously  and  endeavor  to  ascertain  if  there  is 
present  danger  in  crossing,  as  all  peraons  are  bound  to  know 
that  such  an  undertaking  is  dangerous,  and  that  they  must  take 
all  proper  precautions  to  avoid  accidents  in  so  doing,  other- 
wise they  can  not  recover  for  injury  thereby  received."  L 
S.  &  M.  S.  R'y  Co.  V.  Hart,  87  III.  529. 

That  this  applies  with  increased  force  to  persons  walking 
laterally  upon  the  track,  although  lawfully  there,  has  been 
repeatedly  hold  in  this  State.  L.  S.  &  M.  S.  R'y  Co.  v.  Hart, 
87  111.  5!>9;  1.  C.  R  R  Co.  v.  Hall,  7^  111.  222;  C.  &  N.  W. 
R  R  Co.  V.  Sweeney,  52  111.  525 ;  I.  C.  R.  R  Co.  v.  Godfrey, 
71.  111.  500 ;  Austin  v.  C,  R  I.  &  P.  R  R  Co.,  91  111.  35;  L 
S.  &  M.  S.  R  R  Co.  V.  Blanchard,  15  111.  App.  582. 

It  is  well  settled  that  to  entitle  the  plaintiff  to  recover  it  is 

« 

not  sufficient  to  show  that  at  the  time  of  the  accident  the  train 
was  running  at  a  prohibited  rate  of  speed.  It  must  also  be 
shown  and  the  jury  must  find  that  the  accident  happened  by 
reason  of  the  prohibited  rate  of  speed.  C,  B.  &  Q.  R  R  Co. 
v.  Dvorak,  7  111.  App.  555 ;  C,  B.  &  Q.  R  R  Co.  v.  Van  Pa<> 
ten,  64:  111.  510;  C,  B.  &  Q.  R  R  Co.  v.  Notzki,  86  111.  455; 
C,  B.  &  Q.  R  R  Co.  V.  Lee,  68  111.  576 ;  P.,  P.  &  J.  R  R 
Co.  v.  Siltinan,  67  HI.  72 ;  T.,  W.  &  W.  R  R  Co.  v.  Jones, 

76  111.  311. 

« 

Messrs.  Byam,  Parkhuest  &  WKiNscnKNK,  for  appellee. 

We  claim  that  under  the  facts  in  this  case  the  plaintiff  did 
occupy  the  relation  to  the  defendant  of  "  passenger,"  and  the 
defendant  was  subject  to  a  corresponding  duty  toward  liim. 
To  create  this  relation  it  is  not  necessary  that  a  person  should 
buy  a  ticket.  He  may  be  a  passenger  and  not  have  a  ticket 
The  relation  of  "  passenger  "  may  exist  and  the  party  may  not 
have  purchased  a  ticket  or  boarded  a  train.  Does  not  this 
relation  exist  between  a  railroad  company  and  every  person 
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'wlio  enters  the  compaiij'B  depot  for  the  purpose  of  taking  its 
cars?  A  railroad  company,  can  not  free  itself  from  all  duty 
and  obh'gation  to  the  traveling  public  till  its  trainsare  actually 
entered,  and  then  free  itself  of  duty  as  soon  as  its  passengers 
have  left  its  cars.  In  our  judgment  this  relation  exists  as  soon 
as  a  person  who  intends  taking  passage  by  cars  enters  upon  the 
exclusive  premises  of  the  company,  at  the  place  and  in  the 
manner  provided  by  the  company  for  its  passengers.  Osborne 
V.  Union  Ferry  Co.,  53  Barb.  629  ;  Van  Schaick  v.  Hudson  K. 
R  R.  Co.,  43  N.  Y.  528-537;  Drew  v.  Sixth  Av.  R  R  Co., 
26  X.  Y.  49;  Northup  v.  R  R  Pass.  A.  Co.,  43  K  Y.  516  ;■ 
Gordon  v.  G.  S.  &  N.  R  R  Co.,  40  Barb.  546. 

Whether  its  jiatrons  are  in  its  depot,  on.  its  platform,  or  on 
its  usual  approaches  to  its  depou  or  its  cars,  the  company  is 
bound  to  afford  the  traveling  public  protection  from  its  own 
acts,  at  least,  provided  they  are  exercising  ordinary  and  reason- 
able care. 

Railway  companies  are  bound  to  keep  in  a  safe  condition 
all  portions  of  their  platforms  and  approaches  thereto,  to 
which  the  public  do  or  would  naturally  resort,  and  all  portions 
of  their  station  grounds  where  passengers,  with  a  view  to 
take  passage  on  their  cars,  would  naturally  or  ordinarily  be 
likely  to  go.  McDonald  v.  Chicago,  etc.,  R.  R  Co.,  26  Iowa, 
124;  Chicago,  etc.,  R  R  Co.  v.  Wilson,  63  III.  167;  Martin 
V.  G.  N.  R'y  Co.,  81  Eng.  Com.  Law,  179;  Burgess  v.  G.  W. 
R'y  Co.,  95  Eng.  Com.  Law,  923. 

Although  some  slight  errors  may  have  intervened  in  the 
givingorrefusingof  instructions,  the  verdict  of  the  jury  should 
not  be  set  aside  on  account  of  such  slight  errors,  which,  as  is 
readily  seen,  did  not  affect  the  justice  of  the  decision.  City  of 
Chicago  v.  McDonough,  112  111.  85;  Hall  v.  Sroufe,  52  111. 
421;  Schwarz  v.  Schwarz,  26  111.  81;  C,  B.  &  Q.  R  R 
Co.  V.  Dougherty,  110  HI.  521;  Ritzman  v.  People,  110  111. 
363;  Baird  v.  Trustees  of  Schools,  106  111.  657. 

McAllistbe,  p.  J.  We  have  examined  the  evidence  in  this 
case  with  much  care,  and  find  that  upon  all  the  essentials  of  a 
recovery  it  was  closely  conflicting,  and  left  in  such  doubt  that 
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a  verdict  for  the  defendant  would  not  have  been  subject  to 
have  been  set  aside  as  unsupported  by  the  evidence.  It  is  the 
well  established  rule  of  the  Supreme  Court  in  such  a  case, 
that  unless  each  instruction  to  the  jury  given  on  behalf  of  the 
])laintiflE,  if  the  successful  party,  stated  the  law  with  accuracy 
and  was  free  from  all  error  calculated  to  mislead  the  jury,  the 
judgment  must  be  reversed  and  the  cause  sent  back  for  a  new 
trial.  C.  &  A.  R.  R  Co.  v.  Murray,  62  111.  326 ;  Volk  v. 
Roche,  70  111.  297;  T.,  W.  &  W.  R'y  Co.  v.  Moore,  77  HI. 
217 ;  Cushman  V.  Cogswell,  86  LI.  62 ;  T.,  W.  &  W.  E.  R  Co. 
V.  GraWe,  88  111.  441 ;  American  Ins.  Co.  v.  Ci-awford,  89  HI. 
62;  Wabash  R'y  Co.  v.  Henks,  91  HI.  4^)6;  RuflE  v.  Jarrett, 
94  111.  475  ;  Stratton  v.  Cent.  City  H  R'y  Co.,  95  111.  25; 
Steinmeyer  v.  People,  95  111.  383;  Swan  v.  People,  98  III.  610. 

The  first  instruction  given  for  the  plaintiflF  and  set  out  in 
our  statement  of  the  case  was  inaccurate  and  calculated  to  mis. 
lead  the  jury.  1.  It  contains  no  hypothesis  in  any  plain, 
intelligible  language  that  the  injury  was  received  in  conse- 
quence of  the  excessive  rate  of  6|>eed  at  which  the  train  was 
running.  2.  It  submitted  to  the  jury  a  question  of  law,  viz., 
the  consti'uction  of  the  ordinance.  3.  It  improperly  assumed 
that  the  defendant  was  guilty  of  gross  negligence — a  point  in 
dispute  upon  the  trial. 

The  seventh  instruction  directed  the  jury  that  if  a  railroad 
company  has  created  extra  danger  it  is  bound  to  use  extra  pre- 
cautions, and  the  precautions  to  be  adopted  must  be  adequate 
to  insure  against  such  danger  the  safety  of  every  passenger 
who  exercises  ordinary  and  reasonable  care.  This  instruction 
was  framed  so  as  to  be  presented  in  an  abstract  form.  But 
it  must  have  been  xmderstood  by  counsel  for  the  plaintiff  that 
the  jury  would  never  suppose  that  the  court  was  directing 
them  concerning  any  other  case  than  that  on  trial.  So  that 
the  jury  might  naturally  conclude  from  the  language  emploved, 
that  the  court  was  of  opinion  that  the  defendant  had  created 
an  extra  danger ;  that  the  relation  of  carrier  and  passenger 
existed  between  the  defendant  and  plaintiff,  and  that  the  latter 
was  in  the  exercise  of  ordinary  care  at  the  time  of  the  injury. 
It  seldom  happens  that  so  much  fiction  underlies  so  brief  an 
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instruction.  We  can  find  in  the  evidence  contained  in  the 
record  in  this  case,  no  proof  that  the  defendant  had  created  an 
extra  danger,  or  of  facts  tending  to  show  that  the  relation  of 
carrier  and  passenger  existed  between  the  parties  at  the  time 
in  question,  and  if  there  had  been  such  a  relation,  there  is  no 
law  in  this  State  that  constituted  the  defendant  an  insurer  oi 
the  safety  of  its  passengers.  By  the  common  law,  a  common 
carrier  is  an  insurer  of  the  safety  of  goods  but  not  of  passen- 
gers. Then  the  last  clause  is  an  assumption  that  the  plaintiff 
was  in  the  exercise  of  ordinary  care  whan  the  proof  tended  to 
show  that  he  was  not. 

By  the  next  instruction  for  plaintiff  the  jury  were  told  that 
the  rule  that  any  person  who  goes  upon  a  railroad  track 
incautiously  or  without  using  all  reasonable  caution  to  escape 
injury,  assume.^  the  hazard,  and  if  injury  ensues,  is  without 
remedy,  has  no  application  to  a  case  where,  by  the  arrangement 
of  the  company,  if  such  is  proved  by  the  evidence  to  be  the 
fact,  it  is  made  necessary  for  passengers  to  use  its  tracks  or  road- 
bed in  reaching  its  depot,  in  order  to  take  its  passenger  ti'ains. 
Now,  that  direction  was  calculated  to  impress  the  jury  with 
the  idea  that  in  this  case  it  was  not  incumbent  upon  the  plaint- 
iff to  exercise  any  degree  of  care  for  his  personal  safety,  if  by 
the  situation  and  circumstances  it  was  necessary  for  passengers 
to  go  upon  defendant's  road-bed  in  reaching  the  depot.  The 
evidence  shows  that  the  respective  pathways  on  the  north  and 
south  sides  of  the  main  tracks,  between  Western  Avenue  and 
the  depot,  were  located  upon  the  outer  edge  of  the  foundation 
upon  which  the  tracks  were  laid,  and  might,  therefore,  b3 
considered  as  being  in  a  certain  sense  a  part  of  the  road-bed, 
but  that  such  pathways  were  in  a  passably  good  condition,  and 
so  situated  as  respected  the  tracks,  as  to  be  entirely  safe  for 
pedestrians  to  travel  upon.  And  it  appears  that  the  plaintiff, 
although  familiar  with  the  locality,  elected  not  to  take  either 
of  said  ways  outside  the  tracks,  but  to  go  upon  the  space 
between  them,  which  exposed  him  to  danger  and  the  misfor- 
tun3  which  overtook  him.  Upon  that  point  the  defendant's 
counsel  asked  the  court  to  instruct  the  jury,  that  tlie  plaintiff 
was  bound  to  know  that  the  space  between  the  defendant's 
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north  and  south  main  tracks  was  a  place  of  danger  and  that  he 
\\\i3  bjimd,  wliilo  walking  between  said  tracks,  to  use  a  degree 
of  care  f*ominensarato  with  the  dang3r,  and  that  it  was  his 
d'dty  to  use  his  senses  both  of  sight  and  hearhig,  to  learn  of 
the  approach  of  any  train  on  said  tracks. 

But  the  court  refused  to  so  instruct,  and  the  same  propo- 
sitions were  not  embodied  in  any  instruction  that  was  givea 
In  view  of  the  theory  of  plalntiflF's  right  of  recovery,  under 
which  his  case  was  submitted  to  the  jury  by  the  instnictions 
on  his  behalf,  the  defendant  was  clearly  entitled,  under  the 
]aw  as  settled  in  this  and  most  of  the  other  States,  to  have 
that  instruction  given,  and  it  was  error  to  refuse  it  We  are 
of  opinion  that  for  the  errors  pointed  out,  the  jude^ment  must 
be  reversed.  But  counsel  for  the  appellant  urge  that  the  evi- 
dence shows  plaintiflf  to  have  been  guilty  of  such  a  degree  of 
contributory  negligence  that  he  is  precluded  from  a  recovery, 
wherefore  the  case  should  not  be  remanded.  The  evidence 
tends  to  support  the  theory  that,  although  the  plaintiff  was 
negligent  in  exposing  himself  to  danger,  yet  tliat  his  situation 
was  observed  by  one  of  the  servants  of  defendant  upon  the  train 
which  was  run  against  him,  in  time  for  him  to  have  caused  the 
ti'ain  to  be  stopj>ed  and  thus  to  have  avoided  the  injury  by  the 
exercise  of  ordinary  care.  The  plaintiff  was  not  a  trespasser. 
He  was  upon  defendant's  right  of  way  for  a  purpose  of  busi- 
ness connected  with  the  defendant,  viz.,  to  take  passage  upon 
one  of  its  trains. 

We  are  unable  to  say  that  the  case,  in  that  aspect,  was  such 
upon  the  evidence  as  to  justify  us  either  in  affirming,  notwith- 
standing the  errore  adverted  to,  or  in  refusing  to  remand  for 
a  n'3w  trial.  There  seem  to  be  two  classes  of  decisions  appli- 
cable to  such  a  case  as  this,  where  the  party  injured  has  been 
guilty  of  contributory  negligence.  One  class  holds  that  if  he 
has  been  guilty  of  such  negligence  he  can  not  recover  withont 
showing  an  intention,  actual  or  constructive,  on  the  part  of  the 
defendant  to  inflict  the  injury.  Pennsylvania  Co.  v.  Sinclair, 
62  Ind.  801.  In  this  State  the  doctrine  is  well  settled,  that  in 
order  to  recover  on  the  ground  of  mere  negligence  of  the 
defendant  as  distinguished  from  a  wilful  tort  or  intentional 
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.  -wrong,  the  party  injured  must  be  in  the  exercise  of  ordinary 

care.     C,  B.  &  Q.  R.  R  Co.  v.  Johnson,  103  111.  612.     And 

yet  it  is  intimated  in  that  case  that  there  might  be  a  recovery 

although  plaiutiflE's  intestate  was  guilty  of   negligence  which 

exposed  him  to  the  risk  of  injury,  if  the  servants  of  defendant 

Laving  charge  of  the  train  after  becoming  aware  of  his  dau- 

^r  could,  by  the  exercise  of  ordinary  care  and  diligence,  have 

avoided  the  injury,  and  they  failed  to  exercise  such  care  and 

diligence.     It  may  be  that  what  was  said  should  be  understood 

as  mean'ng  that  such  neglect,   under  certain   circumstances, 

would,  in  contemplation  of  law,  bo  equivalent  to  intentional 

mischief,  as  was  held  in  Kenyon  v.  N.  T.  C  R  R.  Co.,  5  Hun, 

479,  where  a  child  two  years  and  a  half  old  was  seen  on  the 

ti-ack  by  the  engineer  in  ample   time  to  have    stopped    the 

engine,  but  was  run  over.     The  English  doctrine  is,  that  though 

the  plaintiff  may  have  been  guilty  of  negligence  and  although 

that  negligence  may,  in  fact,  have  contributed  to  the  accident, 

yet,  if  the  defendant  could,  in  the  result,  by  the   exercise  of 

ordinary  care  and  diligence,  have  ?ivoided  the  mischief  which 

happened,   the   plaintiff's    negligence  will    not   excuse   him. 

Cooley  on  Torts,  675;  R.  &  D.  R  R  Co.  v.  Anderson,  31 

Gratt.  816,  and  authorities  citnd;  L.  S.  &  M.  S.  R.  R.  Co.  v. 

Miller,  25  Mich.  277;  Brown  v.  E.  &  St.  J.  R  R  Co.,  50 

Mo.  461;  Whart.  on  Neg.,  Sec.  389  (a),  and  cases  in  notes. 

We  are  inclined  to  the  opinion  that  if  the  plaintiff  was 
guilty  of  want  of  ordinary  care  which  directly  contributed  to 
the  injury,  he  will  be  prevented  thereby  from  a  recoveiy  in 
the  aspect  of  the  case  we  are  now  considering,  unless  he  shows 
that  the  act  of  running  the  train  against  him,  was,  under  the 
circumstances,  equivalent  to  intentional  mischief  on  the  part 
of  defendant's  agents  and  servants  in  charge  of  the  train. 

The  judgment  of  the  court  below  will  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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Martin  S.  Robison  and  J,  H.  Robison 

V. 

Alexander  BLa^rdy  and  W.  H.  Metzger. 

TrcTtr — Bight  to  Immediate  Possession — Evidence —Admissihility  rf 
Subsequent  Oral  Agreement  to  Modify  Written  Co9itraet, 

1.  It  is  essential  to  the  right  of  recovery  in  trover  that  the  plaintiff  had 
a  right  to  the  immediate  possession  of  the  goods  at  the  time  of  the  conver- 
sion. 

2.  After  an  agreement  has  been  reduced  to  writing,  in  a  case  within  the 
genera]  rules  of  the  common  law,  at  any  time  before  its  breach,  the  parties 
may,  by  an  oral  agre<iment,  waive,  dissolve,  annul  or  modify  it;  anderi- 
dence  of  such  oral  agreement  is  admissible  in  an  action  upon  the  original 
contract. 

3.  In  an  action  of  trover  against  the  defendants  to  recover  damiges  for 
the  alleged  wrongful  conversion  of  a  large  quantity  of  flaxfteed,  delivered 
to  them  for  storage,  upon  which  they  had  made  certain  advances,  it  is  held: 
That  the  instructions  given  by  the  court  were  substantially  defective,  erro- 
neous and  misleading;  and  that  evidence  of  a  subsequent  oral  agreement, 
modifying  the  original  contract,  and  evidence  tending  to  prove  that  the 
defendants  used  the  property  in  question  with  the  knowledge  and  consent 
of  the  plaintiffs,  were  improperly  excluded. 

[Opinion  filed  May  18,  1887.] 

Appeal  from  tlio  Circuit  Court  of  Cook  County ;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

Statement  by  McAllister,  P.  J.  This  was  an  action  of 
trover,  brought  May  16,  1884,  in  the  court  below  by  appellees. 
Hardy  &  Metzger,  against  appellants,  Martin  S.  &  J.  H.  Rob- 
ison, to  recover  for  the  wrongful  conversion  by  the  defend- 
ants of  40,000  bushels  of  flaxseed.  Plea,  the  general  issue, 
ti'ial  by  jury  and  verdict  and  judgment  against  the  defendants 
for  §6,121.05  damages,  and  they  appeal  to  this  court. 

The  evidence  on  behalf  of  plaintiflfs  tended  to  show  that  in 
July  or  August,  1883,  the  plaintiffs  being  residents  of  Lo- 
gansport,  Indiana,   employed  the   brokers  hereinafter  men- 
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tioned,  who  were  commission  merchants  doing  business  upon 

the  Chicago  Board   of  Trade,  to  buy  on  plaintiffs'   account, 

divers  quantities  of  flaxseed  to  be  delivered  to  said  brokers 

respectively,  at  the  City  of  Chicago  at  any  time  during  the 

year    1883;  that   in  pursuance  of  said   employment,  A.  M. 

Henderson,  as  such  broker,  bought,  according  to  the  usages  of 

said  Board  of  Trade,  15,000  bushels  of  such  flaxseed  at  the 

price  of  $1.24:  per  bushel;  that  J.  W.  Stanley,  as  such  broker, 

bought  10,000  bushels  of  such  seed  at  $1.25  per  bushel ;  and 

that  K.  S.  Wallace  &  Co.,  as  such   brokers,   bought   15,000 

bushels  of  such  flaxseed  at  $1.25  per  bushel;  that  each  of  said 

brokers  paid  for  the  flaxseed  so  bought  by  him  and  took  in 

the  usual  way  warehouse  receipts  for  tlie  same,  which  they 

respectively  held  subject  to  the  payment  by  the  plaintiffs  of 

the  purchase  price,  commissions  and  expense  of  storage  of 

seed.     The  evidence   shows  that  defendants  were  then  and 

afterward  carrying  on  the  business  of  seed  merchants  under 

the  firm  name  of  M.  S.  Eobison  &  Co.,  in  the  City  of  Chicago, 

and  were  operating  a  warehouse  principally  for  the  storage 

of  flaxseed ;  and  that  they  had  negotiations  with  the  plaintiffs 

some  time  in  November,  1883,  about  storing  seed  for  them, 

which  the  plaintiffs  claimed  culminated  in  a  written  contract, 

which  they  gave  in  evidence  and  is  as  follows: 

«  Office  105  Fifth  Avenue,  "  Flaxseed  Elevator, 

•^  M.  S.  Eobison  &  Co.  «  Foot  West  Washington  St. 

"  Chicago,  Nov.  30,  1883. 

"We  will  store  for  Messrs.  Hardy  &  Metzger,  and  carry 
until  the  opening  of  navigation,  and  deliver  free  on  board 
vessel,  five  to  twenty  thousand  bushels  of  flaxseed,  inclusive, 
at  seven  cents  per  bushel ;  or  twenty  to  forty  thousand  bushels 
at  six  and  one  half  cents  per  bushel.  It  is  understood  that 
we  are  to  take  the  receipts  from  parties,  as  delivered  to  us,  at 
prices  at  which  they  have  bought  it  from  parties,  at  nothing 
over  one  dollar  and  thirty  cents,  pay  for  the  same,  carry  it 
and  deliver  it  free  on  board  vessel  for  seven  or  six  and  one 
half  cents,  as  aforesaid,  according  to  amount  carried.  This  to 
include  expense  of  storage,  interest,  insurance  and  all  other 

Vol.  XXII  » 
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exjjenses,  the  amounts  to  be  paid  back  to  us  ^hen  the  vessel 
^       is  cleared  for  sailing. 

"  M.  S.  EoBisoN  &  Co. 
"Haedy  &  Metzgee. 

The  plaintiflfs  gave  evidence  tending  to  show  that  immedi- 
ately upon  the  completion  of  said  contract  they  made  arran^. 
ments  with  their  respective  brokers  aforesaid  to  turn  over  to 
the  defendants  the  said  warehouse  receipts  for  flaxseed,  to  be 
kept  and  carried  by  the  defendants  under  said  agreement,  and 
that  the  defendants  received  the  same  from  said  brokers  by 
paying  to  the  latter,  respectively,  the  purchase  price  and 
charges  thereon. 

Plaintiffs  proved  the  signature  and-  offered. in  evidence  the 
following  receipts  from  the  defendants : 

"  Office  No.  105  Fifth  Avenue, 

"  Flaxseed  Elevator,  foot  West  Washington  St 
"  M.  8.  Kobison  &  Co.,  Seed  Merchants. 

«  Chicago,  12-20,  1883. 
"  Messrs.  Hakdt  &  Metzqer,  Logansport,  Ind. 

"  Dear  Sir: — We  have  received  for  your  account  from  A. 
M.  Henderson,  15  M.  bu.  year  seed  at  1.24  per  bu.  on  which 
we  have  paid  them  $178.95.  and  charged  the  same  to  your 
account  We  have  received  from  J.  W.  Stanley  10  M. 
bushels  year  seed  at  1.25  on  which  we  paid  him  $100  and  have 
charged  same  to  your  account  We  have  received  from  R 
S.  Wallace  &  Co.  15  M.  bushels  year  seed  at  1.25,  on  which 
we  have  paid  them  $150  and  have  charged  same  to  your 
account ;  the  above  seed  to  be  carried  either  in  store  or  in  ves- 
sel and  delivered  f.  o.  b,  vessel  on  opening  of  navigation  at 
6J  cents  per  bushel, 

**  Tours  truly, 

**  M.  S.  RoBisoK  &  Co." 

The  plaintiffs  further  introduced  in  evidence  an  order 
indorsed  by  them  on  the  back  of  the  foregoing  receipt  and 
directed  to  defendants  as  follows : 
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'*  M.  S.  R0BI8ON  &  Co. 

*'  Please  deliver  to  Albert  Dickinson,  or  order,  free  on  board 
vessel,  as  he  may  direct,  forty  thousand  bushels  flaxseed, 
received  by  you  for  our  account,  as  stated  in  the  within 
paper,  subject  to  the  advances  and  charges  named*  therein,  to 
wit :  Fifteen  thousand  (15,000)  bushels  at  $1.24  per  bushel, 
purchase  money  and  $178.95.  Ten  thousand  bushels  at  $1.25 
per  bushel,  purchase  money  and  $100,  and  fifteen  thousand 
(16,000)  bushels  at  $1.25  per  bushel,  purchase  money  and 
$150,  together  with  six  and  one-half  cents  per  bushel,  on 
the  whole  forty  thousand  (40,000)  bushels,  said  advance  and 
charges  to  be  paid  when  said  seed  is  delivered  on  vessel  and 
cleared  for  sailing,  as  per  your  contract  dated  November  30, 
1883, 

"  Hardy  &  Metzgeb. 

"  Chicago,  April  18,  1884." 

Plaintiffs  gave  evidence  tending  to  show  that  said  Dickin- 
son, on  April  22,  1884,  demanded  of  defendants  the  said  flax- 
seed, offered  to  pay  them  as  directed  in  said  order,  but  there 
was  no  evidence  tending  to  show  any  payment  or  tender  of 
price,  expenses,  etc.,  or  of  facts  showing  even  ability  to  pay, 
but  the  evidence  tended  to  show  that  defendants  made  no 
absolute  refusal  to  deliver  the  seed  on  the  said  demand. 
There  was  evidence  tending  to  show  that  such  seed  had 
advanced  in  price  and  that  navigation  had  opened  at  tlie  time 
of  the  demand.  There  was  no  evidence  tending  to  show  that 
between  the  making  of  said  contract  of  November  30,  1883, 
and  the  5th  day  of  the  next  succeeding  December,  there  had 
been  any  breach  by  the  defendants  of  said  contracts  and  the 
defendants  offered  to  prove  that  on  the  last  mentioned  day  an 
oral  agreement  in  reference  to  the  same  subject-matter  as  of 
said  contract  of  Nov.  30th,  was  entered  into  between  them 
and  the  defendants,  to  the  effect  that  the  plaintiffs  should  cause 
the  said  Henderson,  Stanley  and  Wallace  &  Co.  to  turn  over 
to  the  defendants  their  respective  purchases  aforesaid,  of  flax- 
seed, and  that  the  defendants  should  have  the  right  and  privi- 
lege of  using  the  same  in  the  settlement  of  certain  contracts 
of  their  own  and  should  buy  in  the  market  an  equal  quantity 
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in  their  place,  and  that  the  defendants  acte  J  under  that  agree- 
ment and  used  said  seed  in  closing  out  deals  of  their  own,  and 
the  defendants  offered  to  prove  that  they  used  and  appropri- 
ated said  seed  with  the  knowledge  and  consent  of  the  plaint- 
iffs. But  the  court,  upon  objection  by  plaintififs'  counsel, 
excluded  all  the  evidence  so  offered.  To  which  defendants' 
counsel  duly  excepted.  There  was  no  evidence  tending  to 
show  that  the  plaintiffs  were  entitled  to  the  possession  of  any 
of  the  flaxseed  or  warehouse  receipts  in  question  before  said 
April  22,  1884:,  when  navigation  opened,  but  the  evidence  did 
show  that  defendants  had  appropriated  the  same,  as  above 
stated,  during  the  fall  of  188B  and  that  when  the  demand  was 
made,  April  22,  188rt,  they  had  none  of  the  property  and  could 
not  comply. 

The  presiding  judge  refused  all  the  instructions  asked  by 
counsel  for  the  respective  parties  and  of  his  own  motion  gave 
the  jury  the  following  : 

"The  paper  dated  Nov.  30,  1883,  and  signed  by  the  parties 
to  this  suit,  is  a  legal  and  valid  contract,  and  both  parties  are 
bound  by  it.  Under  this  contract,  the  seed  therein  described  is 
described  as  the  property  of  the  plaintiff,  and  that  fact  can  not 
be  contradicted — both  parties  are  bound  by  its  recitals. 

"  Now,  in  order  to  enable  the  plaintiff  to  recover  in  this  case 
he  must  prove  :  First,  that  the  defendants  had  his  flaxseed 
in  their  possession;  and  second,  that  they  wrongfully  sold 
or  disposed  of  the  seed  and  applied  it  to  their  own  use;  and 
these  two  things  or  propositions  must  be  established  by  the 
plaintiffs  by  a  pre])ondcrance  of  the  evidence. 

"  Now,  if  you  believe  from  a  preponderance  of  the  evi- 
dence that  the  defendants  did  execute  the  paper  and  con- 
tract of  November  30, 1883,  and  afterward  received  the  flaxseed 
therein  specified,  in  whole  or  in  part,  and  that  afterward  the 
defendants  sold  said  seed  or  applied  it  on  their  own  contracts 
and  did  not  deliver  the  seed  to  the  plaintiffs  when  demand 
was  made  therefor  at  the  time  it  should  be  delivered  under 
the  terms  of  the  agreement  of  30th  November,  1883,  if  such 
demand  was  made,  but  that  defendants  refused  to  deliver  the 
same,  then  the  plaintiffs  are  entitled  to  recover,  provided  the 
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proof  also  shows  that  navigation  was  then  opened  as  pro- 
vided in  said  contract  at  the  time  the  alleged  demand  was 
made." 

To  the  giving  of  which  instruction  the  defendants'  counsel 
duly  excepted. 

Mr.  John  Bubee,  for  appellants. 

Messrs.  BiSBEE,  Ahbens  &  Decker,  for  appellees. 

McAllister,  P.  J.  The  declaration  of  the  plaintiffs  in  this 
case  contains  but  one  count.  While  the  count  is  inartiticially 
drawn  and  not  in  conformity  with  the  usual  precedents,  yet 
the  matters  alleged  constitute  it  a  count  in  trover  and  for  no 
other  cause  of  action.  Besides,  the  case  was  tried  and  given 
to  the  jury  npon  the  theory  that  the  action  was  trover  for  the 
wrongful  conversion  by  the  defendants  of  40,000  bushels  of 
flaxseed  of  plaintiffs. 

The  propriety  of  the  instructions  to  the  jury  given  by  the 
court  must  therefore  be  determined  with  reference  to  that 
action. 

The  court  instructed  the  jury  that  in  order  to  entitle  the 
plaintiffs  to  recover  they  must  prove:  Firiit,  that  the  defend- 
ants had  the  flaxseed  of  plaintiffs  in  their  possession;  second, 
that  defendants  wrongfully  sold  or  disjjosed  of  the  seed  and 
applied  it  to  their  own  use;  and  these  two  things  must  be  estab- 
lished by  the  plaintiffs  by  a  preponderance  of  the  evidence. 
Tlien  the  court  directed  the  jury,  that  if  the  defendants  exe- 
cuted the  conti-act  dated  Noven)ber  30,  1883,  and  afterward 
sold  the  seed  or  applied  it  on  their  own  contracts  and  did  not 
deliver  it  to  plaintiffs  when  demand  was  made  therefor,  at  the 
time  it  should  have  been  delivered  under  the  terms  of  the 
agreement  of  November  30,  1883,  but  refused  to  deliver  the 
same,  then  the  plaintiffs  were  entitled  to  recover,  providing 
the  proof  showed  that  navifi^ation  was  then  opened. 

These  instructions  purport  to  direct  the  jury  as  to  all  the 
essentials  of  a  right  of  recovery,  but  wholly  omit  to  state 
anything  respecting  the  necessity  of  a  right  of  immediate 


518  Appellate  Courts  of  Illinois. 


Robison  v.  Hardy. 


possession  in  the  plaintiffs  at  any  of  the  times  referred  to  or 
respecting  any  payment  or  tender  at  the  time  of  demand  or 
any  other  time,  of  the  money  which,  by  said  agreement,  plaint- 
iffs were  bound  to  pay  defendants  as  a  condition  to  their  right 
of  possession,  or  respecting  any  offer  or  readiness  or  ability 
to  pay,  or  of  any  waiver  by  defendants  of  such  performance 
on  the  part  of  plaintiffs. 

It  is  clear  from  the  evidence  that  the  plaintiffs  had  no  right 
to  the  immediate  possession  of  the  seed  in  question  at  any 
time  down  to  the  period  of  the  opening  of  navigation,  in  the 
spring  of  1S81 ;  and  without  payment  or  tender  of  the  price, 
expenses,  etc.,  such  right  did  not  then  accrue.  Bloxam  v, 
Sanders,  4  Barn.  &  Ores.  941. 

It  is  essential  to  the  right  of  recovery  in  trover  that  the 
plaintiff  have  a  right  to  the  immediate  possession  of  the 
goods  at  the  time  of  the  conversion.  Eisendrath  v.  Knaner, 
64  111.  396 ;  Caldwell  v.Corwin,  9  Terg.  199  ;  Burton  v.  Tnn- 
nehili,  6  Blackf.  470;  Eedman  v.  Gould,  7  Blackf .  361;  Lewis 
V.  Mobley,  4  Dev.  &  B.  323 ;  1  Chit  PI.  151 ;  2  Greenlf.  on 
Ev.,  Sec.  636. 

We  are  of  opinion  that  the  instructions  adverted  to  were 
substantially  defective,  erroneous  and  misleading. 

The  next  question  for  consideration  arises  upon  the  ruling 
of  the  court  in  excluding  the  evidence  offered  by  the  defend- 
ants to  the  effect  that  after  the  agreem^t  aforesaid  of  Novem- 
ber 30th,  and  on  December  6,  1883,  an  oral  agreement  was 
entered  into  between  the  parties  by  which  it  was  agreed, 
amongst  other  things,  that  the  defendant  should  have  the 
right  and  privilege  of  using  the  flaxseed  receipts  or  seed  in 
question,  in  cL^sing  out  their  own  deals  in  such  seed,  and 
that  they  had  acted  upon  such  agreement  and  used  the  same 
under  such  license. 

The  court,  as  it  appears  from  the  record,  held  that  because 
such  new  agreement  was  not  in  writing,  to  admit  the  evidence 
would  be  to  hold  that  a  written  agreement  could  be  altered  by 
parol,  which  under  the  law  was  inadmissible.  The  court,  for 
the  same  reason  excluded  a  general  offer  by  the  defendants  to 
l^rove  that  they  converted  said  property  to  their  own  use  with 
the  knowledge  and  consent  of  the  plaintiffs. 


FiEST  District — October  Term,  1886.     519 

Robison  v.  Hardy. 

If  tliere  be  any  doubt  about  the  defense  of  leave  and  license 
bding  admissible  under  the  genoral  issue  to  an  action  of  trover, 
there  was  a  stipulation  with  such  plea  that  any  legal  defense 
might  be  shown  which  removes  that  doubt. 

There  is  no  pretense  that,  at  the  time  when  the  alleged  new 
oral  agreement  was  made,  there  had  been  any  breach  of  said 
agreement  of  November  30th.  The  question  therefore  is 
whether,  under  such  circumstances,  the  evidence  offered  was 
com  j3e tent.  It  is  proper  to  observe  that  the  transaction  or 
contract  in  question  was  not  in  any  respect  within  the  pro- 
visions of  the  Statute  of  Frauds.  The  case  therefore  falls 
within  the  general  rules  of  the  common  law.  It  is  probable 
that  no  better  statement  of  the  rule  applicable  to  the  case  can 
be  found  than  that  of  Lord  Denman  in  Goss  v.  Nugent,  6 
Barn.  &  Ad.  665,  where  he  says :  ''After  the  agreement  has 
been  reduced  to  writing  it  is  competent  for  the  parties  in 
cases  falling  within  the  general  rules  of  the  common  law,  at 
any  time  before  breach  of  it,  by  a  new  contract,  not  in  writ- 
ing, either  altogether  to  waive,  dissolve  or  annul  the  former 
agreement,  or  in  any  manner  to  add  to  or  to  subtract  from  or 
vary  or  qualify  the  terms  of  it,  and  thus  make  a  new  con- 
tract." Emereon  v.  Slater,  22  How.  28 ;  Monroe  v.  Perkins, 
9  Pick.  298 ;  Wilgus  v.  Whitehead,  89  Pa.  St.  131. 

If  the  plaintiffs  orally  agreed  that  the  defendants  might 
use  said  receipts  or  the  flaxseed  in  settling  their  own  contract 
or  deals  in  such  seed,  and  the  latter  acted  upon  that  agree- 
ment, it  would  be  a  manifest  fraud  upon  them  if  the  plaintiffs 
could  afterward  treat  such  act  as  a  wrongful  conversion  and 
as  a  basis  for  damages.  In  Le  Fevre  v.  Le  Fevre,  4  Serg.  & 
K.  241,  parol  evidence  was  admitted  to  prove  an  alteration  of 
the  course  of  an  aqueduct  establisljed  by  deed.  In  passing  upon 
the  objection  that  this  evidence  was  in  direct  contradiction  to  the 
deed  the  court  said :  "The  evidence  was  not  offered  for  that 
purpose,  but  to  show  a  substitution  of  another  spot.  If  this  had 
not  been  carried  into  effect  the  evidence  would  not  have  been 
admissible ;  but  where  the  situation  of  the  parties  is  altered 
by  acting  upon  the  n^w  agreement,  the  evidence  is  proper; 
for  a  party  may  be  admitted  to  prove  by  parol  evidence  that 
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after  si^iDg  a  written  a<;reeinciit  the  parties  made  a  parol 
agreement,  varying  the  former,  provided  their  variations  have 
been  aeted  upon,  and  the  original  agreement  can  no  longer  be 
enforced  without  f i-aud  on  one  party." 

We  think  the  court  below  erred  in  excluding  the  evidence 
offered  to  prove  the  new  agreement  and  also  the  offer  to  prove 
that  the  defendants  used  said  property  with  the  knowledge 
and  consent  of  the  plaintiffs;  for  such  evidence  would  support 
the  plea  of  leave  and  license.  In  Katcliff  v.  Femberton,  1 
£sp.  35,  an  action  of  covenant  was  brought  uix>n  a  charter 
party  of  a  ship  to  recover  the  demurrage  settled  by  the  instru- 
ment, which  was  at  per  diem,  and  the  declaration  stated  that 
the  vessel  was  to  be  discharged  by  a  certain  day  mentioned  in 
the  charter  party,  whereas,  she  had  been  detained  twelve  days 
beyond  the  time  so  limited  for  her  clearance,  whereby  the 
plaintiff  became  entitled  to  j>er  diem  demurrage  for  that 
time. 

The  case  relied  on  for  the  defendant  was  that  the  plaintiff, 
who  was  master  and  owner  of  the  ship,  had  consented  to 
enlarge  the  time  within  which  the  cargo  should  be  discharged, 
and  had  waived  all  claim  to  demurrage,  and  the  defendant 
offered  to  prove  that  he  could  have  discharged  the  cargo  with- 
in the  time  limited,  but  tliat  the  plaintiff  gave  him  leave  to 
take  out  the  cargo  at  his  leisure,  as  he,  plaintiff,  was  waiting 
for  freight.  Lord  Kenyon  held  tbat  the  license  and  acquies- 
cence of  the  plaintiff  was  a  good  defense  and  the  evidence 
competent  to  support  it. 

For  the  errors  |X)inted  out  the  judgment  below  should  be 
reversed  and  the  cause  remanded. 

Heveraed  and  remanded. 
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Herbert  E.  JBuckxek 

V. 

A.  Reeves  Jackson. 

Practice — Conflict  qf  Evidence. 

Where  there  is  a  sharp  conflict  of  evidence  and  there  is  no  error  of  law, 
this  court  will  not  interfere  with  the  verdict  of  the  jury. 

[Opinion  filed  May  18,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;  tlie  Hon. 
Joseph  E.  Gaby,  Jjidge,  presiding. 

Me8SJ-8.  Weigley,  Bulkley  &  Gray,  for  appellant 

Mr.  B.  M.  MuNN,  for  appellee 

I^er  Curiam,  Appellee  recovered  a  judgment  of  $46 
against  appellant  for  professional  services  as  a  surgeon  rendered 
to  a  laborer  who  fell  and  was  injured  while  at  work  on  appel- 
lant's building.  Appellantwentto  appellee's  office  and  requested 
hrm  U)  come  to  his  building  and  attend  to  the  man  who  was 
injured.  Appellee  testified  that  appellant  said  that  he  would 
see  him  paid  for  his  services  and  that  he  charged  the  bill  to 
him  on  his  books. 

Appellant  denies  that  he  promised  to  see  appellee  paid  or 
used  any  other  words  indicating  an  intention  to  be  responsible 
in  any  way  for  the  services.  There  was  a  sharp  conflict  of 
evidence  and  the  jury  was  cori'ectly  instructed  by  the  court,  at 
appellant's  request,  on  every  question  arising  in  the  case. 
No  instructions  were  given  in  behalf  of  appellee.  There  being 
evidence  to  support  the  verdict  and  no  error  of  law,  this  court, 
under  the  well  established  rule,  will  not  interfere  unless  the 
verdict  is  manifestly  against  the  weight  of  evidence.  Such  is 
not  the  case  here  and  the  judgment  must  therefore  be  affirmed. 

Judgment  affirined. 
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H.  F.  Vehmeyee 

V. 

George  Eabl  and  Joseph  Earl. 

m 

Salea—Quantittf  to  be  Ascertained^  Whether  Title  Passes. 

1.  Where  a  sale  is  agreed  upon,  the  price  fixed,  the  possession  ddiv^ed 
and  the  quantity  is  yet  to  be  ascertained,  whether  the  title  passes  de- 
pends upon  the  intention  of  the  parties  as  gathered  from  the  contract, 
their  acts  and  the  attending  circumstances. 

*J.  In  the  case  presented,  it  is  held:  That  the  evidence  supports  the 
finding  that  the  parties  intended  that  the  title  to  the  brooin  corn  in  question 
should  pass  to  the  vendee,  although  the  weight  was  to  be  ascertained  by  the 
vendors  or  in  their  presence. 

[Opinion  filed  May  18,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Joseph  E.  Gaby,  Judge,  presiding. 

Statement  by  Moran,  J.  The  judgment  from  whieli  this 
appeal  is  prosecuted  was  rendered  in  the  court  below  upon  a 
stipulation  of  facts  as  follows :  "  On  the  30th  day  of  December, 
1885,  the  plaintiffs  sold  to  the  defendant  four  car  loads^of 
broom  corn,  tlien  stored  in  the  Continental  Warehouse  on  Kin- 
zie  Street,  in  the  City  of  Chicago,  at  the  rate  of  4 J  cents  per 
pound.  The  plaintiffs  held  warehouse  receipts  issued  by  the 
warehouse  company  in  the  usual  form  of  such  receipts,  which 
receipts  were,  on  December  31,  1885,  indorsed  by  the  plaint- 
iffs and  delivered  to  the  defendant.  It  was  agreed  tliat  the 
defendant  should  take  the  broom  corn  away  from  tlie  ware- 
house in  which  it  was  stored  to  his  own  place  of  business,  and 
after  he  had  so  removed  it  it  should  be  weighed  by  the  plaint- 
iffs or  by  some  person  in  their  presence,  and  upon  the  ascer- 
tainment of  the  weight  the  purchase  price  of  4J  cents  per 
pound  was  to  be  paid  therefor  fortliwith. 

It  is  further  stipulated  that  the  plaintiffs  held  policies  of 
insurance  which  in  terms  provided  that  such  insurance  should 
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cover  all  broom  corn  in  said  warehouse  whether  owned  by  said  , 
plaintiffs  or  held  by  them  on  commission  for  others,  or  sold  for 
thera  and  not  delivered. 

It  is  further  stipulated  that  three  of  the  car  loads  of  broom 
corn  so  sold  were  taken  from  said  warehouse,  weighed  and 
l>aid  for  in  accordance  with  the  terms  of  said  sale,  and  that 
the  fourth  one  never  was  removed  by  said  defendant  but  was, 
on  tlie  12th  day  of  January,  18S6,  destroyed  by  tire;  that  the 
weight  of  said  car  load  of  broom  corn  so  destroyed  by  fire  was 
12,465  pounds.  After  the  destruction  of  said  broom  corn  by 
fire  the  plaintiffs  sent  for  the  defendant,  who  returned  said 
waielioupe  receipts  to  them  for  the  purpose  of  ascertaining 
whether  anything  could  be  obtained  from  the  insurance  com- 
pany on  account  of  said  loss,  and  stated  to  the  insurance  company 
the  circumstances  of  the  sale  to  said  defendant,  and  the  insur- 
ance company  denied  liability  therefor,  and  the  plain tifl's  have 
never  received  anything  in  the  way  of  insurance  upon  said  car 
load  of  broom  corn,  and  returned  the  warehouse  receipts  to 
the  defendant. 

The  face  of  the  policies  was  sufllcient  to  cover  said  loss  if 
the  comjmnies  were  liable.  In  addition  to  the  facts  above 
stipulated  it  was  proved  by  appellant  that  the  receij)t  for  the 
broom  corn  Was  handed  to  him  by  the  agent  of  appellee  who 
sold  him  the  corn,  and  it  was  said  to  appellant  that  he  was  to 
take  away  the  corn  before  the  expiration  of  the  warehouse 
receipt  for  the  month,  and  he  did  so  take  away  the  other  three 
cars.  The  mouth  expired  on  January  14,  1886.  Judgment 
for  value  of  broom  corn  at  agreed  price. 

Mr.  James  Frake,  for  appellant. 

Messrs.  Flower,  Eemy  &  Gregory,  for  appellees. 

MoRAN,  J.  As  between  vendor  and  vendee  the  title  of  per- 
sonal property  passed  upon  the  completion  of  the  sale  with- 
out any  delivery.  A  sale  of  a  specific  article  by  weight,  the 
price  being  agreed  upon  between  the  parties,  may  be  a  com- 
plete sale  although  the  article  has  not  been  weighed,  if  the 
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parties  intended  it  should  be  complete.     O'Keefe  v.  Kellogg, 
15  I'!.  347;  ndliday  v.  Burgess,  34111.  193. 

Where,  by  the  terms  of  the  contract,  anything  remains  to 
be  done  to  complete  it,  such  as  ascertaining  the  quantity,  the 
delivery  of  possession  or  the  like,  the  title  does  not  pass  till 
the  contract  is  thus  completed.  When  the  sale  is  agreed  upon, 
the  price  fixed,  the  possession  delivered  and  the  quantity  yet 
to  be  ascertained,  whether  the  title  will  pass,  and  the  contract 
be  held  complete,  dej^ends  upon  what  shall  be  found  to  have 
baen  the  intention  of  the  parties  as  gathered  from  the  con- 
tract itself,  the  acts  of  the  parties  and  the  attending  circum- 
stances.    Seckel  v.  Scott,  6Q  111.  106. 

In  this  case  the  trial  court  has  found  from  the  evidence  that 
it  was  the  intention  of  the  parties  that  the  title  to  the  ear  load 
of  broom  corn  about  which  the  controversy  has  arisen  should 
])ass  to  apjiellant  notwithstanding  the  weight  thereof  was  to  be 
ascertained  by  the  appellees  or  in  their  presence.  We  should 
ba  authorized  to  reverse  such  finding  only  in  case  of  its  being 
manifestly  against  the  evidonce.  Wo  do  not  so  regard  it,  but 
on  the  contrary,  we  think  the  finding  clearly  supported  by  the 
facts. 

The  vendor  indorsed  the  warehouse  receipts  for  the  broom 
corn  and  delivered  them  to  the  vendee,  and  thus  clothed  him 
with  the  full  indicia  of  ownership  of  the  property  and  abso- 
lute dominion  over  it.  The  vendee  had  the  right  to  let  the 
broom  corn  remain  in  the  warehouse  during  the  month,  but 
might  have  taken  it  to  his  own  place  of  business  whenever  he 
saw  fit.  That  it  had  to  be  weighed  to  ascertain  how  much 
should  be  paid  fur  it  is  true,  but  it  was  to  be  weighed  only  to 
find  the  sum  to  bo  paid  for  it.  It  was  not  to  be  weighed  for 
the  purpose  of  identifying  or  ascertaining  the  property  or  to 
separate  its  quantity  from  other  like  articles.  That  it  was  to 
be  weighed  by  the  vendors  or  in  their  presence  was  manifestly 
for  their  protection  or  satisfaction  as  to  the  weight,  and  was 
not  intended  as  of  the  nature  of  a  condition  necessary  to  pre- 
cede the  vesting  of  the  property.  The  weighing  was  to  be 
done  after  the  broom  corn  had  been  taken  from  the  ware- 
house by  the  vendee  by  authority  of  the  warehouse  receipts 
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which  had  been  delivered  to  liim,  and  after  he  had  the  actual 
possession  of  the  broom  corn  itself  at  his  place  of  business. 
These  circumstances  are  stroncj  in  support  of  the  conclusion 
of  the  Superior  Court,  and  there  being  no  ground  for 
reversal  the  judgment  of  said  court  must  be  affirmed. 

Affirmed. 


French,  Potter  &  Wilson 

V. 

S.  Wolf. 


Praetiee — Error  tcithout  Prejudice — Oral  Instruction — Attachment, 

1.  An  error  in  practice,  which  is  not  injurious  to  the  party  complaining, 
IB  not  sufficient  ground  for  reversal. 

2.  In  the  case  presented,  it  is  held:  That  the  technical  error  of  the  court 
befow  in  orally  instructing  the  jury  to  find  for  the  defendant,  in  the  absence 
of  any  evidence  to  support  the  issue,  instead  of  in  writing,  ia  not  sufficient 
ground  for  reversal. 

[Opinion  filed  May  18,  1887.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

Messrs.  Weiglkt,  Bulklbt  &  Gray,  for  appellants. 

Both  the  Supreme  Court  and  this  court  have  had  occasion  to 
pass  upon  this  section  of  the  statute,  and  have  always  held  that 
the  statute  was  too  plain  to  need  any  construction,  and  that 
whatever  may  be  the  wisdom  of  the  provision,  or  the  effect  in 
any  one  case,  it  was  clearly  the  duty  oi  tlie  couil;  to  en- 
force the  statute  as  it  finds  it  Bloomer  v.  Sherrill,  11  111. 
483 ;  Ray  v.  Wooters,  19  111.  82 ;  Greenwich  Ins.  Co.  v.  Eaab, 
11  111.  App.  636 ;  I.  C.  R.  R.  Co.  v.  Hammer,  85  111.  526. 

Mr.  B.  M.  MuNN,  for  appellee. 


Lu^ 
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Per  Curiam.  This  suit  was  commenced  by  attachment 
before  a  Justice  of  the  Peace,  and  went  to  the  Circuit  Coiirt  bj 
appeal.  On  the  trial  in  the  Circurt  Court,  after  the  plaintiffs' 
evidence  was  all  in,  the  defendant  moved  to  quash  the  attach- 
ment on  the  ground  there  was  no  evidence  to  support  it  The 
court  thereupon  said  :  "  The  evidence  will  be  withdrawn  from 
the  jury,  and  the  jury  directed  to  return  a  verdict  for  the 
defendant  on  the  attachment,  and  a  verdict  for  the  plaintiff  on 
the  issue  joined  on  the  debt." 

The  jury,  without  leaving  their  seats,  rendered  a  verdict  for 
the  defendant  upon  the  attachment,  and  for  the  plaintiflFs  on 
the  debt,  assessing  plaintiffs'  damages  at  $65.83.  Plaintiffs 
excepted  to  the  instruction  to  find  a  verdict  for  the  defendant 
on  the  attachment  issue,  and  contends  here  that  the  judgment 
must  be  reversed  because  the  court  instructed  the  jury  to  find 
such  verdict  orally. 

There  was  no  evidence  to  support  the  attachment  affidavit 
against  8.  Wolf,  who  was  the  defendant,  all  the  evidence  on 
that  issue  having  reference  in  fact  to  the  husband  of  S.  Wolf, 
whom  the  plaintiffs  mistakenly  supposed  to  be  S.  Wolf.  The 
court  therefore  properly  withdrew  all  such  evidence' from  the 
jury,  as  it  had  no  reference  to  the  issue  made  in  the  case  they 
were  trying. 

There  being  no  evidence  then  before  the  jury  to  support  an 
issue  of  which  appellants  held  the  affirmative,  the  verdict  of  the 
jury  must  of  necessity  have  been  against  the  appellants  on  that 
issue.  The  verdict  then  is  right,  and  the  error  of  the  court  in 
orally  instructing  the  jury  as  to  what  the  verdict  should  be  in 
such  case  instead  of  in  writing  as  the  statute  requires,  was  one 
which  caused  appellants  no  injury,  and  it  is  well  settled  that  an 
error  in  practice  which  is  not  injurious  to  the  party  complaining 
of  it,  will  not  reverse. 

The  portion  of  the  instruction  complained  of  was  not  a 
direction  to  the  jury  upon  facts  which  they  had  before  them 
for  consideration,  but  a  statement  of  what  was  the  duty  of  the 
jury  when  no  facts  whatever  were  before  them  in  support  of 
the  issue  submitted  to  them.  The  error  is  entirely  and  purely 
a  technical   one,  and  could  in  the  nature  of  tlie  case   have 
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caused  no  wrong  nor  injury  to  the  appellant.  It  is  well  settled 
that  such  an  error  will  not  reverse.  The  case  of  Greenwich 
Insurance  Co.  v.  Eaab,  11  111.  App.  636,  cited  by  counsel  for 
appellant,  was  one  where  there  were  issues  of  fact  before  the 
jury,  and  evidence  in  support  of  those  issuer,  and  the  co)irt 
held  that  in  such  a  case  we  would  not  examine  narrowly  to 
ascertain  whether  injury  had  been  done  by  the  improper 
instructions.  Here  it  is  veiy  clear  that  ho  injury  has  been 
done.  There  is  no  room  whatever  for  a  presumption  to  the 
contrary.  We  can  not  reverse  for  such  an  error  and  the  judg- 
ment of  the  Circuit  Court  must  be  affirmed. 

Judgment  affirmed. 


William  Golder  et  al. 

V. 

William  Mueller  et  al. 

Aicard— Fraud— h'regularity— Instructions — Practice. 

1.  Mere  irregularity,  in  the  absence  of  fraud,  will  not  invalidate  an 
award. 

2.  A  party  can  not  be  heard  to  complain  of  an  error  in  an  instruction 
which  he  himself  caused  to  be  made. 

3.  lu  the  case  presented,  it  is  held:  That  the  evidence  does  not  support 
the  allegation  of  fraud  against  the  arbitrators;  and  that  there  is  no  error  in 
tae  instructions  of  which  the  appellants  can  complaiu. 

[Opinion  filed  May  18,  1887.] 

Alppeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Mr.  F.  W.  Touetbllottk,  for  appellants. 

Mr.  Mason  B.  Loomis,  for  appellees. 

Per  Curiam.    Appellants  brought  suit  to  recover  damages 
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for  a  failure  to  deliver  certain  cedar  posts  which  were  con- 
tracted to  be' delivered  by  appellees.  Appellees  pleaded  an 
arbitration  upon  a  submission  by  the  parties  "  of  all  manner  of 
claims,  actions,  controversies  and  demands  existing  between 
die  parties,  and  growing  ont  of  the  said  contract  for  the 
delivery  of  cedar  posts,"  and  an  award  in  their  favor  signed  by 
two  of  the  three  arbitrators. 

The  main  controversy  of  law  and  of  fact  in  the  case  is  over 
the  question  of  the  award;  appellants  c^aim  that  the  arbiti-ators 
acted  partially,  cormptly  and  irregularly,  and  that  the  court 
erred  in  instructing  the  jury  with  reference  to  the  law  govern- 
ing arbitrations  and  awards.  We  have  examined  the  record 
carefully  and  find  no  evidence  to  support  the  allegation  of 
fraud  against  the  arbitrators. 

Some  little  irregularity  seems  to  have  occurred,  but  mere 
irregularity,  in  the  absence  of  fraud,  will  not  invalidate  an 
award. 

The  modification  made  by  the  court  in  appellants'  instmo- 
tions  were  proper,  and  we  find  no  error  in  the  instructions 
which  were  given  for  appellees.  Appellants'  fourth  instruction, 
as  given,  was  incorrect,  but  the  mistake  in  improperly  using 
the  word  "  not "  in  the  instruction  was  the  mistake  of  the 
attorney  who  drew  it,  and  not  the  mistake  of  the  court.  A 
party  can  not  be  heard  to  complain  of  an  error  which  he  him- 
self caused  to  be  made.  Appellants'  first  instruction  was 
properly  refused.  To  have  given  it  would  have  been  fatal 
error. 

After  a  careful  consideration  of  all  the  points  made  by 
appellants  we  find  none  of  them  sustained.  The  facts  and  the 
law  arising  thereon  are  both  clearly  against  appellants;  there 
is  no  error  in  the  record,  and  the  judgment  of  the  Superior 
Court  must  therefore  be  affirmed. 

Judgment  affirmed. 
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William  S.  Lanb 

V. 

Maud  B.  Lane. 

Divorce— SoUcitGr* 8  Fees  and  Alimony — Order  Pendente  Lite. 

1.  This  court  will  not  interfere  with  an  order  in  divorce  proceedings 
allowing' solicitor's  fees  and  alimony  pendente  lite,  nnleas  it  is  very  clearly 
shown  that  there  has  been  an  abuse  of  discretion. 

2.  While  in  making  such  orders  the  court  will  always  be  governed  by 
the  condition  in  life  of  the  parties,  the  property  of  the  husband,  the  neces- 
sities of  the  wife  and  children  and  their  condition  of  health,  it  is  not  neces- 
sary that  it  shall  be  shown  that  the  husband  has  property  or  money  when 
the  order  is  made,  to  justify  it. 

[Opinion  filed  May  18,  1887.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
MuKRAT  F.  TuLBY,  Judge,  presiding. 

Mr  C.  M.  Hardy,  for  appellant. 

Mr.  William  B.  Bradford,  for  appellee. 

MoRAN,  J.  Appellee  filed  a  bill  for  divorce  charging  ha- 
bitual drunkenness  and  extreme  and  repeated  cruelty  against 
appellant,  and  praying  for  the  custody  of  the  child.  She 
alleged  that  appellant  could,  "if  he  would,  earn  a  good  living 
for  himself,  wife  and  child,  and  is  able  to  furnish  support  for 
them  and  provide  for  them  if  so  disposed,"  and  that  she  is 
without  means.  A  petition  for  temporary  alimony  and  suit 
money  was  filed,  and  upon  the  hearing  thereof  on  aflidavits, 
on  the  one  part  showing  appellant's  ability  and  on  tlie  other 
his  absolute  lack  of  money  and  property,  the  chancellor  made 
an  order  that  appellant  pay  appellee  $50  for  solicitor's  fees  in 
thirty  days,  and  $5  a  week  in  advance  as  alimony  pendente  lite. 
Fi'om  said  order  this  appeal  is  prosecuted,  and  it  is  urged 
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that,  under  the  proof  made  by  appellant  in  the  affidavit  filed 
in  his  behalf,  he  was  wholly  without  money  or  property',  and 
the  making  of  such  order  was  an  abuse  of  judicial  discretion. 
There  is  a  conflict  in  the  evidence  as  found  in  the  affidavits  on 
the  c]ue;tion  of  appellant's  ability  to  earn  means  of  supi>ort 
for  his  wife  and  child,  and  it  appears  from  the  record  that 
several  of  the  affiants,  as  well  as  appellant  and  appellee,  were 
examined  before  the  court  in  a  proceeding  in  this  case  for  the 
custody  of  the  child,  which  resulted  in  the  court's  ordering  it 
into  the  custody  of  appellee.  The  chancellor  had  thus  an 
opportunity  of  judging,  to  some  extent  at  least,  as  to  the  fair- 
ness and  truthfulness  of  some  of  the  affiants  from  their  ap- 
pearance and  manner  of  testifying  before  him,  in  a  matter 
arising  in  the  same  controversy,  and  may  have  been  enabled 
from  such  experience  to  more  correctly  weigh  statements  ap- 
pearing in  the  affidavits  of  the  same  witnesses.  The  making 
of  such  orders  as  the  one  here  appealed  from,  is  largely  in  the 
discretion  of  the  Circuit  Court,  and  such  discretion  is  subject 
to  review.  The  Supreme  Court  has  said  that  an  appellate  tri- 
bunal is  authorized  to  reverse  only  where  the  difference  in  judg- 
ment between  the  Appellate  Court  and  tlie  Circuit  Court  is 
strong  and  decided.  Foote  v.  Foote,  22  111.  425.  That  was  said 
in  a  case  where  the  court  were  asked  to  review  a  decree  for 
permanent  alimony,  and  we  think  the  rule  as  to  reversal  an- 
nounced may  well  restrain  an  Appellate  Court  from  interfer- 
ing with  the  pendente  lite  order  unless  it  is  very  clearly  shown 
that  there  has  been  an  abuse  of  the  discretion  lodged  in  tlie 
court  of  original  jurisdiction. 

While  such  order  is  appealable  it  is  in  its  nature  purely 
interlocutory.  The  allowance  is  but  temporary  and  is  sulyect 
to  modification,  and  its  enforcement  is  under  the  control  of 
the  court.  It  is  not  to  be  assumed  that  the  court  would  pun- 
ish for  contempt  when  the  showing  was  clear  that  the  defend- 
ant was  really  unable  to  perform.  Appeals  from  such  orders 
only  tend  to  embari'ass  the  administration  of  this  branch  of 
jurisdiction,  and  to  defeat  the  exercise  of  the  power  vested  in 
the  court  by  the  statute,  which  was  given  to  provide  a  support 
for  the  wife  and  children  while  the  unhappy  litigation  is  in 
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progress.  While,  in  making  such  orders,  the  court  will  always 
be  governed  by  the  condition  in  life  of  the  parties,  the  prop- 
erty of  the  husband,  the  necessities  of  the  wife  and  children, 
and  their  condition  of  health,  and  all  such  circumstances,  yet 
it  is  not  necessary  that  it  shall  be  shown  that  the  husband  has 
property  or  money  at  the  time  the  order  is  made  to  justify 
making  it  He  may  be  able  to  pay  something  toward  the 
support  of  his  wife  and  child,  even  though  ho  should  not  on 
the  day  the  order  is  entered  have  money.  In  Parker  v. 
Parker,  61  111.  369,  the  Supreme  Court  said :  "  It  can  not  be 
that  the  court  would  have  no  power  to  decree  alimony  in 
money  simply  because  the  defendant  has  no  productive  prop- 
erty, as  seems  to  be  contended  by  counsel,  or  even  if  he  was 
destitute  of  property.  Mere  want  of  means  does  not  release 
a  father  from  the  duty  of  supporting  his  helpless  infant 
children,  or  contributing  to  the  support  of  a  wife  who  is 
divorced  for  his  unmanly  abuse  and  cruelty."  We  should  be 
very  loth  to  hold  that  the  order  of  a  court,  requiring  a  hus- 
band to  perform  a  duty  which  the  law  imposes  upon  him,  was 
an  abuse  of  judicial  discretion,  and  could  interfere  with  such 
an  order  only  where  it  was  affirmatively  and  clearly  shown  to 
be  erroneous  upon  consideration  of  all  circumstances  con- 
tained in  the  record. 

No  sufficient  reason  is  shown   for  disturbing  the  order 
appealed  from,  and  the  same  will  be  affii*med. 

Affirmed. 


TeRRENCE    O'NeiL  Jnft  traft 


elOO  •128 


V. 

John  Nelson. 

Praefke— Action  of  Debt  on  Appeal  Bond— Proper  Assignment  in 
Plaintiff^  s  Declaration — Form  of  Judgment — How  Error  may  be  Cured^* 
Reversal — Amendment  of  Declaration. 

I.  In  an  action  of  debt  on  appeal  bond  the  judgrment  order  should  be  for 
the  debt,  the  penalty  to  be  discharged  by  the  payment  of  the  damages 
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2.  Where  the  judgment  order  is  for  both  the  debt  and  dama^res  assesis^, 
the  error  may  be  cured  in  the  trial  court  on  motion  even  after  the  term,  the 
error  being  merely  a  clerical  inadvertence. 

3.  In  the  case  presented,  it  is  held:  That  while  the  error  might  be  cor- 
rected by  the  entry  of  the  judgment  in  proper  form  in  this  court,  the  cau^e 
must  be  remanded  because  there  is  no  proper  assignment  in  the  plaintiff's 
declaration  of  breaches  of  the  condition  in  the  bond. 

[Opinion  filed  May  18,  1886.] 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
BiCHARD  P&£ND£BGAfiT,  Judgo,  presiding. 

Mr.  John  N.  Jemison,  for  appellant. 

Mr.  P.  L-  O'Meara,  for  appellee. 

MoHAK,  J.  This  was  an  action  of  debt  upon  an  appeal 
bond.  The  verdict  found  the  issues  for  the  plaintiff  and 
found  the  debt  to  be  $200,  and  assessed  the  plaintifiPs  danriages 
at  $101.50;  upon  the  verdict,  which  was  con-ect  in  form,  tlie 
judgment  order  was  ^' that  the  plaintiff  do  have  and  recover 
of  and  from  said  defendants  the  sum  of  $301.50,  and  the  costs, 
etc.,  and  that  they  have  execution  therefor."  This  Judg- 
ment is  erroneous.  It  should  be  for  the  debt,  the  penalty  to 
*  be  discharged  by  the  payment  of  the  damages  assessed.  The 
execution  is  for  the  debt  with  the  indorsement  of  the  damages 
assessed,  which  amount  of  damages  only  the  Sheriff  can 
collect  Parisher  v.  Waldo,  72X11.  71;  Mathison  v.  Stephens, 
9  HI.  App.  435;  McConnel  v.  Swailes,  2  Scam.  571. 

This  error  might  have  been  cured  in  the  court  below  on 
motion,  even  after  the  term,  because,  as  is  said  in  Freeman 
on  Judgments,  Sec.  70,  "It  so  clearly  appears  that  tlie 
judgment  as  entered  is  not  the  sentence  which  the  law  ought 
t(i  have  pronounced  upon  the  facts  established  by  the  record; 
that  the  court  acts  upon  the  presumption  that  the  error  is  k 
clerical  misprision  rather  than  a  judicial  blunder,  and  sets  tlie 
judgment,  or  rather  the  judgment  entry,  right,  by  an  amend- 
ment  nunc  jpro  tunc,^* 
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From  the  verdict  which  is  in  the  record  it  clearly  appeais 
what  form  of  judgment  the  plaintiflE  was  entitled  to,  and  the 
judgment  entered  is  the  ministerial  inadvertence  of  the 
clerk  in  writing  up  the  order  and  not  an  error  in  the  exercise 
of  judicial  discretion.  Ives  v.  Hulce,  17  111.  App.  30;  Tucker 
V.  Hamilton,  lo8  111.464. 

This  error  in  entering  the  judgment  might  be  corrected  by 
the  entry  of  a  judgment  in  proper  form  in  this  court,  but  the 
judgment  below  would  have  to  be  reversed,  and  the  costs  of 
appeal  would  be  against  appellee.  McConnel  v.  Swailes,  supra; 
Kees  V.  Morgan,  3  Durn.  &  E.  349. 

There  are,  however,  such  other  assignments  of  error  that 
we  deem  it  proper  to  remand  the  case.  There  is  no  proper 
assignment  of  breaches  of  the  condition  of  .the  bond  in  the 
plaintiff's  declaration. 

The  main  condition  of  the  bond  is  that  the  appeal  shall  be 
prosecuted  with  effect  The  usual  and  proper  assignment  of 
breach  is,  that  the  appellant  did  not  prosecute  the  appeal  with 
effect,  but  that  the  same  was  at  a  term  of  said  court,  etc.  If 
the  appeal  was  dismissed  that  should  be  the  allegation,  but  if 
the  case  was  tried  and  instead  of  the  judgment  of  the  justice 
being  technically  affirmed  by  the  order  of  the  court,  an 
original  judgment  for  possession  is  entered  in  the  Circuit 
Court,  then  it  is  loose,  argumentative  pleading  to  allege  that 
the  judgment  appealed  from  was  affirmed.  If  the  appeal  was 
dismissed  it  might  be  alleged  that  the  judgment  was  affirmed, 
that  being  the  only  and  the  direct  legal  effect  of  the  dismissal  of 
.  the  appeal,  but  when  the  appeal  remains  in  the  court  and  the 
court  renders  a  new  judgment,  though  it  may  be  the  same  as 
the  judgment  below,  it  can  not  be  said  to  be  an  affirmance  in 
legal  effect,  for  the  judgment  below  becomes  extinct  and  a  fiew 
one  is  created.     Young  v.  Mason,  3  Gilin.  55. 

Appellee  should  amend  this  declaration  in  the  court  below 
so  as  to  allege  that  the  defendant  did  not  prosecute  his  appeal 
with  effect,  but  that  upon  a  trial  thereof,  etc.,  the  said  plaintiff 
'  had  judgment  for  the  possession  of  the  premises  sued  for 
before  the  Justice,  etc.  Then  the  introduction  of  his  judg- 
ment order  will  supTport  the  allegations  of  his  declaration  and 
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accord  with  the  rule  that  the  proof  must- be  secundum  allegata. 
Sugden  v.^Beasley,  9111.  App.  71;  Ives  v.  Hulce,  17  HI.  App. 
30,  35;  Sutherland  v.  Phelps,  22  111.  91;  Mix  v.  People,  92 
m.  649;  Boynton  v.  Eobb,  41  111.  349. 

The  judgment  will,  therefore,  be  reversed  and  the  case 
remanded  to  the  court  below  for  such  action  as  the  parties 
may  desire  to  take  not  inconsistent  with  this  opinion. 

JReversed  and  rematided. 


Akthub  Christdt 

V. 

James  Erwin. 


Action  for  Damages  for  Personal  Injury — Collision  at  Street  Crossing 
— Questionsfor  Jury — Instructions— Damages,  not  Exeesnre. 

In  an  action  to  recover  damages  for  personal  injnriefi  resulting^  from  a 
collision  at  a  street  crossing,  it  is  held:  That  the  questions  of  fact  and  neg- 
ligence were  for  the  jury;  that  the  evidence  supports  the  inference  of  negli- 
gence on  the  part  of  the  defendant's  driver;  that  whether  the  instraction  as 
to  comparative  negligence  contains  the  requirement  of  ordinary  care  is  imma- 
terial as  that  requirement  was  contained  in  other  instructions;  and  that  the 
verdict  for  9^,500  damages  is  not  so  large  as  to  require  a  reversal  as  excessive. 

.  [Opinion  filed  May  13,  1887.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
KiBK  Hawes,  Judge,  presiding. 

Messrs.  Gsant  &  Brady,  for  appellant 

Messrs.  Bbandt  &  Hoffmait,  for  appellee. 

JPer  Curiam.  Appellee  brought  his  action  to  recover  for 
injuries  received  in  consequence  of  a  collision,  at  a  street 
crossing,  of  the  buggy  in  which  appellee  was  riding  and  a 
heavy  wagon  driven  by  the  servant  of  appellant 
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The  circumstances  of  the  collision  were  related  to  the  jnry 
by  three  witnesses  called  by  appellee,  and  by  one  called  by  ap- 
pellant The  question  of  fact  and  the  question  of  negligjence 
were  peculiarly  for  the  determination  of  the  jury,  and  the 
finding  is  binding  here  unless  manifestly  against  the  weight  of 
evidence,  or  unless  some  error  of  law  was  committed  at  the 
trial.  The  evidence  in  the  record  abundantly  supports  the 
inference  that  appellant's  driver  was  negligent,  and  that 
appellee  and  the  driver  of  the  vehicle  in  which  he  was  riding  at 
the  time  of  the  accident  were  in  the  exercise  of  ordinary  care. 
It  is  urged  that  plaintiff's  instruction  as  to  comparative  negli- 
gence omits  the  requirement  of  ordinary  care.  If  the  criticism 
is  just,  "  that  requirement  was  so  prominently  put  forth 
as  essential  to  recover  in  other  instructions,"  we  think  no 
prejudice  resulted  to  the  defendant.  C.  &  A.  R.  E.  Co.  v. 
Johnson,  116  111.  206.  The  other  instructions  of  the  appellee 
are  without  fault,  and  the  jury  were  fully,  even  elaborately 
instructed  on  behalf  of  appellant.  We  are  unable  to  say  that 
the  damages  are  so  large,  that,  considering  all  the  circum- 
stances, the  case  should  be  reversed  on  that  ground.  Our  ex- 
amination of  the  record  discloses  no  error  which  will  authorize 
a  reversal,  and  the  judgment  of  the  Circuit  Coui't  must  there- 
fore be  affirmed.     ^ 

Judgment  affirmed. 


In  re  Estate  of  John  Noble. 

Practice — Depositions — StattUe  to  b€  Strictly  Pursued — Waiver — Wit- 
nesses to  Wills — Competency  of, 

1.  While  the  statute  authorizing  the  taking  of  depositions  must  be 
strictly  pursued,  in  reviewing  the  action  of  a  trial  court  in  admitting  a  dep- 
ociition  alleged  to  have  been  irregular,  this  court  will  not  reverse  unless 
such  action  clearly  appears  to  have  been  erroneous. 

2.  Under  the  circumstances  of  the  case  presented,  this  court  holds  that  it 
was  incumbent  on  the  appellant  to  make  his  motion  to  suppress  before  the 
depositions  were  opened  upon  his  motion. 
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3.  The  term  ''credible  witnesses,"  a^  used  in  the  statute  in  speaking  of 
witnesses  to  wills,  means  competent  witnesses.  • 

4.  In  the  case  presented,  an  instruction,  touching  ft  witness  who  had 
pleaded  gr^ilty  of  the  crime  of  forgery,  in  which  the  words  "incompetent** 
and  '^incredible**  are  used  as  synonymous  terms,  is  held  to  be  correct. 

[Opinion  filed  May  18,  1887.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoBiN  C.  Collins,  Judge,  presiding. 

Messrs.  H.  O.  MoDaid  and  W.  S.  Cox,  for  appellant 

Messrs.  Hutohinsow  &  Luff  and  J.  N.  Jkwbtt,  for  propo- 
nents. 

Per  Curiam.  This  is  an  appeal  from  an  order  of  the  Cir- 
cult  Court  of  Cook  County,  admitting  the  will  of  John  Noble, 
deceased,  to  probate  and  record.  The  first  error  assigned  is 
the  refusal  of  the  court  to  suppress  the  depositions  of  the 
subscribing  witnesses  to  the  will,  which  were  taken  before  a 
notary  public,  for  the  reason  as  alleged  that  said  de|)OsitioDS 
were  not  properly  inclosed  as  required  by  law,  when  they 
were  delivered  by  the  commissioner  to  th^  clerk  of  the  coort 
It  is  contended  by  appellant  that  the  said  de|X)sitions  were 
merely  wrapped  in  legal  cap  and  sealed,  and  that  the  ends  of 
the  roll  or  package  was  not  covered  or  inclosed.  It  is  not 
claimed  that  the  depositions  were  in  any  manner  tamj^red 
with  or  altered,  and  it  appears  that  appellant's  counsel  made  a 
motion  in  court  to  liave  the  depositions  opened,  and  that  in 
his  presence  and  in  the  presence  of  the  court  the  said  deposi- 
tions were  opened  by  the  clerk,  by  slitting  or  cutting  the  wrap- 
per that  was  around  them.  It  was  not  till  after  the  deposi- 
tions had  been  so  opened  upon  appellant's  motion,  that  the 
motion  to  suppress  them,  because  not  properly  inclosed,  was 
made. 

The  motion  to  suppress  was  heard  on  aflSdavits,  and  there  \s 
a  direct  conflict  between  the  affiants  as  to  the  manner  in  which 
the  depositions  were  wrapped,  and  it  is  difficult  to  determinei 
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from  all  the  evidence,  whether  the  depositions  were  entirely 
inclosed  and  covered,  ends  and  all,  at  the  time  they  came  to 
the  clerk's  hands. 

Under  the  circumstances  of  this  case,  and  the  claim  that  ap- 
pellant now  makes  as  to  the  condition  in  which  the  depositions 
were,  we  think  it  was  incumbent  on  appellant  to  have  made 
his  motion  to  suppress  before  he  had  the  depositions  opened. 
From  their  condition,  if  brought  to  the  notice  of  the  court  be- 
fore they  were  oi)ened,  the  question  as  to  whether  they  were 
properly  inclosed  could  be  better  determined,  and  it  is  clear 
from  the  nature  of  the  alleged  defect  in  the  covering  that  it 
must  have  been  visible  to  coun.el  before  the  motion  to  open 
them  was  made.  There  is  in  the  course  pursued  by  counsel  for 
appellant  in  moving  to  open  the  depositions,  an  element  of 
waiver  of  defecte,  in  the  manner  in  which  they  were  inclosed, 
which  were  then  visible  to  him.  While  the  statute  authorizing 
the  taking  of  depositions  must  be  strictly  pursued,  and  the  court 
will  not  readily  overlook  any  disregard  of  its  explicit  require- 
ments, or  failure  to  comply  with  its  directions,  yet  in  review- 
ing the  action  of  a  trial  court,  as  to  such  a  question  as  is  here 
presented,  we  can  not  reverse  unless  we  are  fully  convinced 
that  the  action  of  the  trial  court  was  erroneous.  In  view  of 
all  the  facts  and  circumstances  as  they  appear  to  us  from  the 
record  in  this  case,  wo  are  unable  to  say  that  the  Circuit 
Court  erred  in  overruling  appellant's  motion  to  suppress  the 
do  positions. 

Complaint  is  made  that  the  court  invaded  the  province  of 
the  jury  in  telling  them  in  an  instruction  that  the  mere  fact 
alone  that  a  witness  was  "  at  the  time  of  his  examination  as  a 
witness  in  this  case,  under  indictment,  and  had  pleaded  guilty 
to  the  crime  of  forgery,  did  not  render  him  incomj^etent  or 
incredible  as  a  witness  to  the  execution  of  the  writing  intro- 
duced in  evidence  as  the  last  will  and  testament  of  John 
Noble." 

The  term  "  credible  witnesses,"  as  used  in  the  statute  in 
speaking  of  witnesses  to  wills,  means  competent  witnesses, 
and  in  the  instructions  given  the  court  used  the  words  "  incom- 
petent "  and  "  incredible,"  as  synonymous  terms,  as  we  under- 
gtand,  and  in  that  sense  the  instruction  was  entirely  correct. 
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It  may  bo  that  the  instruction  could  be  understood  as  refer- 
ring to  the  credibility  of  the  witness  in  the  sense  of  truthful- 
ness or  veracity,  if  there  was  no  other  instruction  on  that 
point ;  but  in  view  of  the  fact  that  the  jury  were  told  repeat- 
edly, in  the  instructions  given  for  the  appellant,  tliat  they 
were  the  judges  of  the  credibility  of  the  witnesses,  and  that 
they  were  entitled  to  judge  of  such  credibility  from  all  the 
evidence  in  the  case,  we  think  it  quite  impossible  that  the  nse 
of  the  word  "  incredible,"  as  it  was  sued  in  the  instruction 
complained  of,  could  have  misled  the  jury  in  any  way.  Other 
errors  assigned  it  is  unnecessary  to  discuss.  It  is  sufficient  to 
say  that,  on  a  careful  consideration  of  the  whole  record,  we 
find  no  error  which  would  authorize  a  reversal  of  the  case,  and 
the  judgment  of  the  Cii'cuit  Court  must  therefore  be  affirmed. 

Judgment  affirmed. 


Henry  Beidleb 

V. 

Charles  8.  Crane  et  al. 

Creditors'  Bills  to  Reach  Shares  qf  Stock — Review  of  Evidence — Fraud. 


Upon  creditorp*  billd  filed  to  subject  certain  ebares  of  stock  in  defendant 
corporations  to  the  payment  of  certain  judgmenta  against  one  of  tbe  defend- 
ants, this  oourt  holds  that  the  evidence  supports  the  decree  of  the  court 
below  for  the  complainantsi  based  on  the  fraudulent  conveyance  of  certain 
letters  patent. 

[Opinion  filed  May  18,  1887.] 

Appeal  from  the  Circuit  Court  of  Cook  County;   the  Hon. 
MuKRAY  F.  TuLEY,  Judgc,  presiding. 


Mr.  George  W.  Stanford  and  D.  W.  Munn,  for  appellant. 

The  court  should  have,  by  the  deci-ee,  preferred  the  actnal 

advances  made  by  appellant  on  account  of  the  patents.    Tlie 
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court  should  have  protected  Beidler  in  his  actual  advances, 
and  for  the  purpose  of  ascertaining  the  amount  of  such 
advances  the  court  should  have  referred  the  case  to  the  master 
to  take  proof  on  the  specific  question  of  how  much  and  when 
Beidler  had  advanced  money  to  Ellithorpe  for  account  of  these 
patents.     Clements  v.  Moore,  6  Wall.  312. 

The  patents  having  been  assigned,  the  cmirt  had  no  power 
under  the  law  to  subject  them  to  the  payment  of  the  debts  of 
Ellithorpe;  they  could  not  be  sold  on  execution  while  in  his 
hands,  and  a  sale  of  them  by  him  would  give  the  purchaser 
the  title  free  of  any  claim  in  law  or  equity  against  Ellithorpe. 
Stevens  v.  Cady,  14  How.  529;  Stevens  v.  Gladding,  17  How. 
44r7;  Pattei*son  v.  Kentucky,  7  U.  S.  506;  Ayer  v.  Murphy, 
105  U.  S.  129. 

Messrs.  John  Ltlk  liiNO  and  Henry  T.  Helm,  for  appel- 
lees. 

McAllister,  P.  J.  The  appellees  having  each  in  his  own 
name  recovered  in  a  court  of  record  judgment  for  a  mgney  in- 
debteduess  against  A.  C.  Ellithorpe,  and  respectively  exhausted 
his  remedy  at  law  npon  the  same,  brought,  in  their  separate 
right,  creditors' bills  in  the  court  below  against  said  Ellithorpe, 
Henry  Beidler,  the  Ellithorpe  Safety  Air  Cushion  Company 
and  the  Ellithorpe  Air  Brake  Company,  for  the  purpose  of 
subjecting  shares  of  stock  in  said  respective  companies  stand- 
ing in  the  name  of  said  Beidler  to  the  payment  of  said  several 
judgments.  The  alleged  grounds  for  such  relief  were  :  that 
Ellithorpe  being  the  inventor,  and  as  such,  the  owner  of  let- 
ters patent  issued  to  him  from  the  United  States  Patent  OflSce 
for  a  certain  air  cushion  to  be  applied  to  elevators  in  build- 
ings, also  another  patent  for  an  air  brake  for  the  same  use, 
both  being  designed  to  promote  safety  and  convenience  in 
the  construction  and  operation  of  such  elevators  and  of  great 
value — that  Ellithorpe^  being  the  owner  of  such  valuable  pat- 
ents, bnt  being  indebted  to  the  appellees  at  the  time  and  in- 
solvent, for  the  purpose  of  hindering,  delaying  and  defrauding 
his  creditors,  assigned  said  patents  to  Beidler;  that  thereupon 
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Ellithorpe,  with  the  concurrence  of  Beidler,  caused  said  com- 
panies to  be  organized  as  corporations,  had  Beidler  assign 
said  patent  for  the  air  cushions  to  the  Ellithorpe  Safety  Air 
Cushion  Company  and  that  for  the  air  brake  to  the  Air  Brake 
Company  aforesaid ;  that  each  patent  was  estimated  as  capital 
in  the  company  to  which  it  was  so  assigned;  that  the  capital  of 
each  was  divided  into  shares,  the  principal  and  substantial  part 
of  all  which  stood  in  Beidler's  name,  but  were  in  fact  held  by 
him  in  secret  trust  for  said  Ellithorpe,  who  from  the  first 
and  ever  since,  had  the  control  of  the  business  and  took  sub- 
stantially all  that  was  made  by  either  company. 

Answers  and  replications  having  been  tiled,  all  the  canses, 
by  the  tdcit  if  not  the  express  cow^ent  of  all  parties  contesting, 
including  Beidler,  were  consolidated  and  heard  as  one  cause, 
and  a  decree  passed  finding  said  assignment  of  patents  fraudu- 
lent and  void  as  to  plaintiflEs,  subjecting  said  shares  of  stock 
to  the  paym  mt  of  said  judgments,  from  which  Beidler  alone 
appealed  to  this  court. 

Wo  have  given  the  evidence  in  this  case  a  very  careful 
examination  and  think  it  sufficient  to  support  the  decree,  but 
shall  not  enter  upon  the  useless  task  of  discussing  it  in  detail 
The  record  shows  that  the  decree  is  based  substantially  and 
almost  wholly  upon  the  testimony  of  Ellithorpe  and  Beidler. 
Although  they  were  first  exa^nined  before  a  master,  they 
were  both  afterward  examined  orally  in  open  court  upon  all 
the  issues,  so  that  the  chancellor  had  a  better  opportunity, 
not  only  of  judging  as  to  their  credibility,  but  was  better  pi*e- 
*  pared' to  draw  inferences  in  respect  to  the  motives  by  which 
they  had  been  actuated  in  conducting  the  transactions  involved 
than  we  can  be  from  reading  their  testimony  in  the  record. 
But,  as  it  appears  in  the  record,  we  think  it  discloses  several 
badges  of  fraud :  1.  The  assignment  of  the  patents  was,  as  it 
was  required  to  be,  in  writing.  It  is  absoluto  on  its  face. 
By  the  answers  of  both  parties  it  is'  averred  that  such  as- 
signments were  made  to  secure  Beidler  for  advances  of  money 
which  he  had  and  was  to  make  to  Ellithorpe  to  snpport  him 
and  his  family,  and  enable  him  to  develop  and  bring  ont  his 
inventions.     And  Ellithorpe  in  his  testimony  supported  that 
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theory.  But  Beidler  in  his  examination  before  the  master 
testified  that  there  was  no  previous  arrangement  in  regard  to 
the  assignments ;  that  the  first  he  knew  about  it  was,  that 
Eilithorpe  brought  to  him  the  assignment  already  made,  and 
he  could  testify  to  no  arrangement  in  reference  thereto  that 
was  made  at  that  time.  He,  in  his  oral  examination,  stated  as 
a  conclusion  tliat  the  assignment  was  absolute  upon  the  giving 
up  of  certain  notes  of  Eilithorpe  which  he  held,  but  he  was 
unable  to  give  any  satisfactory  evidence  of  an  agreement  to 
that  effect.  We  think  that  Beidler  mtist  accept  the  position 
that  upon  the  theory  of  the  defense  the  assignment  was  made 
as  a  security.  2.  Tlie  evidence  was  of  such  tendency  that 
the  chancellor  was  justified  in  finding  that  attempts  were  made 
between  Eilithorpe  and  Beidler  to  magnify  the  indebtedness 
of  Eilithorpe  for  advances  by  means  of  fictitious  notes.  3. 
The  evidence  shows  that  Eilithorpe  controlled  the  disposition 
of  the  patents  after  they  were  assigned,  organized  the  cor- 
porations and  had  Beidler  assign  the  patents  to  such  corpo- 
rations as  aforesaid,  and  altliough  the  shares  of  stock  stood  in 
Beidler's  name,  Ellitliorpe  not  only  controlled  their  affairs  but 
enjoyed  substantially  all  the  benefits  of  their  operations. 
Several  badges  or  fraud  were  clearly  shown.  Bump  on 
Fraudulent  Con.,  3d  Ed.,  p.  41  et  seq. 

But  it  is  said  that  Beidler  did  not  know  that  Eilithorpe  was 
indebted  to  the  plaintiffs  at  the  time  of  the  alleged  fraudulent 
transactions.    It  is  true  that  he  would  not  admit  in  giving  his  \ 
testimony,  any  such    knowledge,  and  even   denied    it.     But 
EUithorpe's  complete  insolvency  was  shown,  and  it  appeared' 
that  their  wives  wore  related,  and  that  Beidler  had  had  such  , 
business  relations  with  both  Eilithorpe  and  his  wife  outside 
the  transactions  in  question  that  he  must  have  known  that 
Eilithorpe  was  financially  worthless,  and  had^  creditors  whose 
debts  he  was  seeking  to  evade  the  payment  of.     We  think  the 
evidence  suppoi'ts  the  decree  and  that  it  should  be  affirmed, 
there  being  no  error  of  ]aw. 
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Benjamin  A,  Mink 

22      544|  V. 

'         Daniel  F.  Crilly  and  Charles  H.  Blair. 

Husband  and  Wife— Wife's  Property  Loaned  to  Husband,  not  Subject 
to  his  Debts — Trover — Instruction. 

1.  Under  oar  statutes  the  husband  occupies  the  same  relation  to  the 
wife*s  property  as  does  a  stranger.  A  loan  of  her  property  to  him,  to  use 
in  carrying  on  his  business,  does  not  make  it  his  or  subject  it  to  his  debts. 

2.  In  an  tiction  of  trover  to  recover  the  value  of  certain  fixtures,  loaned 
by  the  wife  to  the  husband,  and  taken  on  a  distress  warrant  for  his  indebted- 
ness, it  is  held:  That  the  placing  of  the  wife's  property  in  the  hands  of 
the  husband  for  the  purpose  of  carrying  on  bis  general  trade,  did  not  sub- 
ject it  to  the  payment  of  his  debts;  and  that  a  contrary  instruction  was 
erroneous. 

Wilson  y.  Loomis,  55  111.  352,  and  Robinson  v.  Brems,  90  lU.  351,  dis- 
tinguished. 

[Opinion  filed  June  8,.  1887.] 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
KicHAED  Pebndkbgast,  Judge,  presiding. 

Mr.  Levi  Speagub,  for  appellant 

Mr.  Daniel  L.  Shoeet,  for  appellees. 

Bailey,  J.  This  was  an  action  of  trover  brought  by  Benja- 
min A.  Mink  against  Daniel  F.  Crilly  and  Charles  A.  Blair,  to 
recover  the  value  of  certain  fixtures,  furniture  and  utensils  in 
a  meat  market  formerly  occupied  by  one  William  C.  Ogden. 
Said  property  seems  to  have  been  seized  by  the  defendants  on 
a  distress  warrant  issued  by  them  against  said  Ogden,  and 
afterward  sold  on  a  judgment  and  execution  in  the  distress 
proceedings.  In  September,  1884,  said  Ogden  rented  said 
meat  market  of  the  defendants.  Said  fixtures,  furniture  and 
utensils  appear  to  have  been  in  the  market  at  the  time  Ogden 
rented  it,  and  the  evidence  tends  to,  show  that  Mrs.   Eliza 


First  District— October  Tj^rm,  1886.      543 

Mink  V.  Crilly. 

I      ■  II       ■  ,  i^^M_  l_MM_U ■__J-I I  WMI  111  I  -  ■ — ^ 

Ogden,  the  wife  of  said  William  C.  Ogdeiij  for  the  purpose 
of  furnishing  her  husband  facilities  for  carrying  on  business  in 
said  market,  purchased  said  fixtures  in  her  own  name  and  with 
lier  own  money  and  allowed  her  husband  to  use  the  same,  he 
paying  her  $5  per  month  therefor. 

In  Jane,  1885,  Ogdon  failed  in  business,  and  on  the  Ist  day 
of  August  following,  the  defendants  disti-ained  said  property, 
the  same  still  remaining  in  said  market  The  evidence  also 
tends  to  show  that  some  time  after  the  failure  of  Ogden  and 
prior  to  the  levy  of  the  distress  warrant.  Mink,  the  plaintiffj 
purchased  said  property  of  Mrs.  Ogden,  but  that  the  defend- 
ants, having  taken  pos:  estion  of  said  market,  fastened  the  same 
up  and  debarred  the  plaintiff  from  access  thereto  for  the  pur- 
l)06e  of  removing  said  property  therefrom.  On  this  evidence 
the  court,  at  the  instance  of  the  defendants,  gave  to  the  jury 
the  following  instruction  : 

"  The  court  instructs  the  jury  that  if  a  married  woman 
places  her  own  separate  property  in  the  hands  of  her  husband 
for  the  purpose  of  carrying  on  his  general  trade,  and  if  he  so 
uses  it,  then  such  property  will  be  liable  for  the  debts  of  the 
husband." 

Under  our  statutes  in  relation  to  the  rights  and  liabilities 
of  married  women,  the  husband  occupies  the  same  relation  to 
the  wife's  property  as  does  a  stranger.  She  may  sell  it  or 
loan  it  to  him,  or  constitute  him  her  agent  for  its  management 
or  disposition,  but  a  gift  of  it  by  her  to  him  will  not  be  pre- 
sumed, in  the  absence  of  proof  to  that  effect.  Tomlinson  v. 
Mitthews,  98  III.  178.  Had  a  stranger  purchased  the  prop- 
erty in  question  of  the  former  owner  and  loaned  it  to  Ogden 
to  be  used  by  him  in  his  market,  no  one,  we  think,  would 
insist  that  such  facts  alone  would  make  it  liable  to  be  taken  for 
Ogden's  debts.  In  the  absence  of  fraud  or  collusion  the 
lender  would  still  retain  the  title  to  the  property  as  against 
creditors,  and  would  have  a  right  any  time  to  reclaim  it  as 
against  them.  As  the  law  now  stands,  Mrs.  Ogden  occupied 
the  same  position,  and  the  mere  fact  that  she  loaned  said 
property  to  her  husl)and  to  use  in  carrying  on  his  trade  or 
business,  did  not  make  it  his  property  or  subject  it  to  his 
debts. 
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The  foregoing  instraction,  however,  is  sought  to  be  jasti- 
fied  by  the  decisions  of  the  Supreme  Court  in  Wilson  v. 
Loomis,  55  III.  352,  and  Robinson  v.  Brems,  90  III.  351.  In 
tliosc  cases  the  wifeadvanced  her  money  to  the  husband  to  be 
used  by  him  in  carrying  on  a  general  business  or  trade,  and 
by  .a  collusive  arrangement  between  them  said  business  was 
carried  on  in  the  name  of  the  wife,  the  husband  managing  it, 
and  by  his  labor  and  skill  in  the  undertaking,  increasing  the 
fund.  It  was  held  that  the  entire  fund  thereby  became  liable 
to  the  husband^s  debts.  It  is  manifest  that  the  facts  in  those 
cases  involved  vai*ious  elements  which  are  wanting  in  the 
liypothesis  of  said  instruction.  Mi-s.  Ogden  did  not  advance 
to  her  husband  money  to  be  employed  by  him  in  general  trade 
or  business,  but  simply  loaned  to  him  s}>eciiic  articles  of  per- 
sonal property,  to  be  used  by  him  in  his  business,  and  to  be 
afterward  returned  to  her  in  specie.  There  was  no  comming- 
ling of  her  money  with  his  gains  and  earnings,  and  there  is  no 
hypothesis  in  the  instruction  of  fraud  or  collusion  between 
them.  Said  authorities  therefore  involve  a  state  of  facts 
essentially  different  from  the  present  case,  and  do  not  tend  to 
justify  said  instruction. 

For  the  error  in  giving  said  instruction  the  judgment  will 
be  reversed  and  the  cause  remanded. 

Judginent  reversed. 


Eliza  Ogdew 

V. 

Chables  Danz  and  James  Crowley. 

Practice — Appeal  from  Justice — Time  of  Filing  Transcript — Continue 
ance — Waiver. 

1.  Upon  appeal  from  a  Justice  of  the  Peace,  where  the  transcript  of  tbo 
judgment  is  not  filed  ten  days  before  a  term  of  court,  the  cause  does  not 
stand  for  trial  at  that  term,  and,  except  with  the  consent  of  both  parties^ 
can  not  be  tried. 
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2.  Wliere  the  court  has  improperly  refused  a  continuance,  the  defendant 
does  not  waive  the  error  by  taking  part  in  the  trial  and  contesting  the 
plaintiff's  claim  upon  the  merits. 

[Opinion  filed  June  8,  1887.] 

Appeal  from  the  County  Court  of  Cook  County ;  the  Hon. 
SiCHARD  Prendekgast,  Judge,  presiding. 

Mr.  Levi  Sprague,  for  appellant 

Mr.  W.  L.  Snell,  fox  appellees. 

Bailey,  J.  This  was  a  suit  brought  by  Charles  Danz  and 
James  Crowley  against  Eliza  Ogden,  before  a  Justice  of  the 
Peace,  where  judgment  was  rendered  in  favor  of  the  plaintiffs 
for  $76.35  and  costs.  The  defendant  thereupon  appealed  to  the 
County  Court  by  tiling  her  bond  with  the  clerk  of  that  court, 
August  6,  1885.  On  the  6th  day  of  May,  1886,  the  appearance 
of  Charles  Danz,  one  of  the  plaintiffs,  was  entered  in  the  County 
Court  by  his  attorney  and  nothing  further  was  done  in  the 
case  until  November  29,  1886,  wheu  the  transcript  from  the 
Justice  was  tiled  in  that  court. 

On  the  8th  day  of  December,  1886,  being  one  of  the  days 
of  the  November  term,  1886,  of  said  court,  the  cause  was 
called  for  trial,  whereupon  the  defendant  moved  for  a  contin- 
uance on  the  ground  that  the  transcript  from  the  Justice  was 
not  tiled  ten  days  prior  to  the  tirst  day  of  said  term,  which 
motion  was  overruled  by  the  court,  and  to  which  decision  the 
defendant  duly  excepted.  A  trial  was  then  had  before  the 
court  and  a  jury,  resulting  in  a  judgment  in  favor  of  the  plaint- 
iffs for  $76.35  and  costs. 

It  is  urged  by  the  defendant  that  the  evidence  does  not 
sustain  the  verdict  and  judgiijent.  The  bill  of  exceptions  fails 
to  show  that  any  motion  was  made  in  the  court  below  for  a 
new  trial,  or  any  exception  taken  to  the  decision  of  the  court 
overruling  such  motion.  In  the  absence  of  such  motion  and 
exception,  the  question  whether  the  evidence  was  sufficient  to 
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support  the  verdict  is  not  open  for  consideration  in  this  court 
Nor  is  the  appellant  aided  by  the  fact  that  the  clerk  has  seen 
fit  to  copy  what  purports  to  be  a  motion-  for  a  new  trial  into 
the  transcript  of  the  record.  Such  motion,  unless  preserved 
in  the  bill  of  exceptions,  is  no  part  of  the  record,  and  the 
exception  to  the  order  overruling  such  motion  can  be  pre- 
served only  by  a  bill  of  exceptions. 

Bat  the  decision  overruling  the  motion  for  a  continuance 
was  clearly  erroneous.  The  68th  section  of  the  statate  in 
relation  to  Justices  and  Const  ibles  provides  that,  "  in  ca^^j  tlie 
appeal  from  the  Justice  of  the  Peace  is  perfected  by  filing  the 
papers  and  transcript  of  judgment  ten  days  before  the  com- 
mencement of  the  term  of  the  court  to  which  the  appeal  is 
taken,  the  appearance  of  the  appellee  may  be  entered  in 
writing  and  filed  among  the  papers  in  the  case,  and  if  so  entered 
ten  days  before  the  first  day  of  the  term  of  court,  the  case 
shall  stand  for  trial  at  that  term."  It  is  plain  from  the  pro- 
visions of  this  statute  that  where  the  transcript  of  the  judg- 
ment is  not  filed  ten  days  before  a  term  of  court,  the  cause 
does  not  stand  for  trial  at  that  term,  and  except  with  the  c  m- 
sent  of  both  parties,  can  not  be  tried.  That  this  is  the  inter- 
pretation given  to  the  statute  by  the  decisions  of  both  the 
Supreme  Court  and  of  this  court,  is  apparent  from  the  follow- 
ing cases:  Hay  ward  v.  Ramsey,  74  111.  372;  Sheridan  v. 
Beardsley,  89  III.  477;  Camp  v.  Hogan,  73  III.  228  ;  Reed  v. 
Driscoll,  84  III.  96 ;  McMullen  v.  Graham,  6  111.  App.  239 ; 
Schmidt  v.  Skelly,  10  111.  App.'  564 ;  Faas  v,  O'Connor,  6  III. 
App.  593 ;  Marsh  v.  Dingman,  16  HI.  App.  406. 

It  is  insisted,  however,  that  the  defendant,  by  taking  part 
in  the  trial  and  contesting  the  plaintiffs'  claim  upon  the  merits, 
waived  the  error  of  the  court  in  refusing  a  continuance.  Snch 
acts,  in  our  opinion,  do  notconstitute  a  waiver.  Had  the  defend- 
ant proceeded  to  trial  witliout  interposing- any  motion  for  a  con- 
tinuance, or  in  any  way  challenging  the  right  of  the  court  to 
try  the  cause  at  that  term,  her  conduct  doubtless  would  have 
been  a  waiver,  and  she  could  not  have  raised  the  objection 
afterward.  But  she  made  her  objection  in  apt  time  and  pre? 
served  her  exce]>tion,  and  she  is  now  at  liberty  to  insist  on  the 
error  in  refusing  her  motion. 
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To  illustrate,  tho  defendant  alleges  as  a  farther  and  distinct 
reason  why  the  cause  should  have  been  continued,  that  the 
appearance  of  James  Crowley,  one  of  the  plaintiffs,  was  not 
entered  in  the  County  Court  until  the  cause  was  called  for 
trial.  Such  appears  to  have  been  the  fact,  but  that  fact 
was  not  set  up  or  alleged  in  the  defendant's  motion  for  a  con- 
tinuance, nor  did  she  object  to  going  to  trial  on  that  ground. 
She  must  therefore  be  deemed  to  have  waived  that  objection, 
and  can  not  now  set  it  up  as  a  ground  of  complaint. 

For  the  error  in  refusing  a  continuance  the  judgment  will 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  W.  Conley,  Impleaded,   etc., 

V. 

Ebenezer  Jennings  et  al. 

Partnership — Evidence  to  Charge  One  ae  a  Partner— Declarations  qf 
Others — Instructions — Improper  Modifications. 

1.  Where  the  question  at  issne  is  whether  several  persons  are  partners, 
the  declarations  or  admissions  of  one  of  them  are  evidence  against  himself 
only,  and  have  no  tendency  to  establish  a  partnership  against  the  others. 

2.  In  the  case  presented,  it  is  held:  That  certain  modifications  of  the 
instructions  made  by  the  court  were  erroneous  because  not  based  on  the 
evidence,  and  because  they  state  or  imply  that  one  may  be  charged  as  a 
partner,  as  to  third  persons,  merely  by  being  represented  or  held  out  by  the 
members  of  the  firm  as  such. 

[Opinion  filed  June  8,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  KoLLiN  S.  Williamson,  Judge,  presiding. 

Messrs.  Monbob  &  T£we3:8buby  and  A.  '  B.  Jenks,  for 
appellant. 

Messrs.  Follansbee  &  O'Connob,  for  appellees. 
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BAiLEr,  J.  This  was  a  suit  by  attachment  brought  by 
Ebenezer  Jennings  and  others,  copartnera  under  the  firm  name 
of  E.  Jennings  &  Co.,  against  Warren  0.  HolHster  and  others, 
copartners  under  the  firm  name  of  Hollister,  Westlake  &  Co., 
to  recover  upon  an  open  account  for  goods,  wares  and  mer- 
chandise sold  and  delivered,  etc.  The  attachment  afiidavit,  as 
also  an  amended  affidavit  subsequently  filed,  alleged  that  tlie 
firm  of  Hollister,  Westlake  &  Co.  was  composed  of  Warren  C. 
Hollister,  Ellis  J.  Westlake  and  George  W.  Cross,  and  the 
original  process  was  issued  and  the  declaration  filed  against 
them.  Afterward,  on  motion  of  the  plaintiflEs,  leave  was  given 
to  amend  all  the  papers  and  proceedings  in  the  caase  by 
making  John  W.  Conley  a  party  defendant  Hollister,  West- 
lake  and  Cross  were  defaulted.  Conley  appeared  and  pleaded 
nofi  assumpsit,  and  also  a  plea  verified  by  affidavit,  denying  his 
joint  liability  with  the  other  defendants.  The  cause  being 
afterward  tried  before  the  court  and  a  jury,  a  verdict  was  ren- 
dered finding  the  issues  for  the  plaintiff  and  assessing  their 
damages  at  $2,203.92,  for  which  sum  and  costs  the  court, 
after  overruling  Conley's  motion  for  a  new  trial,  gave  judg- 
ment in  favor  of  the  plaintiffs.  From  this  judgment  said 
Conley  has  appealed  to  this  court 

The  sole  contest  at  the  trial  was  upon  the  issue  as  to  whether 
said  Conley  was  or  was  not  a  member  of  the  firm  of  Hollister, 
Westlake  &  Co.,  and  u[.>on  that  issue  a  large  amount  of  evi- 
dence was  introduced  by  the  respective  parties,  said  evidence 
being  directly  and  sharply  conflicting.  On  this  evidence,  said 
Conley  asked  the  court  to  give  to  the  jury  the  followiui^ 
instruction,  which  the  court  refused  to  give  as  asked,  but  mod- 
ified it  by  inserting  therein  the  words  in  italics,  and  gave  it  to 
the  jury  so  modified,  viz.: 

"  The  jury  are  further  instructed  that  mere  talk  or  consul- 
tation about  the  formation  of  a  copartnei'ship  amounts  to 
nothing  in  law,  unless  the  parties  agree  upon  and  assent  to 
soma  positive  and  certain  agreement  to  become  [partners,  and 
then  act  upon  the  sam3,  and  if  the  jury  believe,  from  the  evi- 
dence in  his  case,  that  the  various  consultations  between 
Mr.  Conley  and   Hollister,  Westlake  and  Cross,  or  either  of 
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them,  testified  to,  resulted  in  no  positive  agreement  on  the 
part  of  Mr.  Canloj  to  enter  into  a  partnership,  and  that  he 
did  not,  as  a  raitter  of  faoty  enter  into  a  pcvrtnership  with 
said  persona^  and,  if  you  further  believe,  from  ifis  evidence, 
that  defend^int  Gonley  was  not  represented  to  he  or  held  out  to 
he  apa/rtner  in  said  firm  of  Hollister^  Westldke  cfe  Co.,  by 
said  defendants,  or  either  of  them,  until  after  said  firm 
ceased  doing  business,  then  the  plaintiffs  can  not  recover  as 
against  defendant  Conley." 

One  of  the  other  instructions  asked  by  said  Conley  was  given 
to  the  jury  after  having  b3en  modified  in  substantially  the 
same  manner.  These  modifications  were  erroneous,  in  the  first 
place,  because  there  is  no  evideneo  in  the  record  upon  which 
they  can  be  based.  If  Conley  was  a  partner  at  all,  he  was  a 
secret  partner.  In  this  all  the  witnesses  agree,  and  there  is 
no  evidence  that  he  was  ever  represented  or  held  out  by  the 
other  defendants  or  either  of  them,  as  a  member  of  the  firm, 
but  the  witnesses  who  testified  that  he  was  a  partner,  on  the 
contrary,  agree  in  testifying  Yhat  his  relation  to  the  firm  was 
kept  a  profound  secret  from  all  third  parties. 

But  even  if  there  had  been  evidence  upon  which  the 
hypothesis  introduced  into  the  instruction?  by  the  modifica- 
tions could  be  based,  said  modifications  would  still  be  clearly 
and  manifestly  erroneous.  They  hold,  in  substance,  or  at 
least  by  implication,  that  a  person  may  be  charged  as  a  part- 
ner, as  to  third  persons,  by  bslug  merely  represented  or  held 
out  to  be  such  partner  by  the  members  of  the  firm  or  any  one 
of  them. 

That  such  is  not  the  law  is  too  plain  for  argument  Where 
the  question  is  whether  several  persons  are  partners,  the 
declarations  or  admissions  of  one  of  the  alleged  partners  are 
evidence  against  himself  only,  and  have  no  tendency  to  estab- 
lish a  partnership  as  against  the  others.  On  this  subject  Mr. 
Parsons,  in  his  treatise  on  partnership,  says:  "An  admission 
by  one  partner  (the  partnership  or  joint  liability  having  been 
))roved  or  admitted)  of  a  fact  bearing  on  the  issue  of  a  case  at 
bar,  is  admissible  evidence ;  so  the  existence  of  a  partnership 
may  be  proved  by  the  separate  admissions  of  all  who  are  sued; 
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or  by  the  acts,  declarations  and  condact  of  the  partners ;  or  bj 
the  acts  of  one  and  the  declarations  or  conduct  of  the  others. 
If  there  be  a  question  of  partnership,  the  admissions  of  one 
are  evidence  a^inst  him,  but  not  against  the  others,  unless  the 
partnership  is  proved."  Pars,  on  Part  194.  So,  in  Degan 
V.  Singer,  41  111.  23,  the  cooi-t,  discussing  the  effect  to  bo 
given  to  an  admission  of  the  partnership  by  one  partner,  say  : 
^'  It  is  minifest  that  his  admissions  could  liot  prove  a  partner- 
ship against  the  other  defendants,  any  more  than  he  could 
thrust  himself  upon  them  and  become  a  partner  against  thcii* 
will.  His  declarations  were  of  course  binding  upon  him,  but 
not  u}X)n  the  other  defendants.  To  bind  them  so  as  to  affect 
their  rights,  we  miisf  look  to  their  acts  and  declarations,  and 
not  to  those  of  other  pei'sons." 

We  think  the  foregoing  instructions,  as  modified,  had  a 
manifest  tendency  to  mislead  the  jury  in  the  decision  of  the 
question  upon  which  the  principal  controversy  at  the  trial 
arose,  and  that  the  error  in  giving  them  was  so  clearly  preju- 
dicial as  to  necessitate  a  revei*sal  of  the  judgment.  The 
judgment  will,  therefore,  be  reversed,  and  the  cause  remanded 
for  a  new  triaL 

Judgnieivt  reversed. 


George  Kronenbeegeb 

V. 

Charles  C.  Fricke. 


Agency — Action  to  Recover  Commissions  on  SaU  qf  Real  Properttf^ 
Instructions, 

1.  An  agrent  employed  to  purchase  property  can  not  become  the  agent 
of  the  vendor. 

2.  A  person  who  attempts  to  act  as  the  agent  of  both  parties  to  a  trans- 
action, without  disclosing  such  fact  to  his  principals,  is  prednded  from 
recovering  compensation  for  his  services. 

3.  In  an  action  against  the  vendor  of  certain  real  property  to  recover 
commissions  upon  the  sale  thereof,  in  which  the  evidence  tended  to  show 
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that  the  plaintiff,  when  he  undertoak  to  act  for  the  defendant  in  making  the 
sale,  was  in  fact  the  agent  of  the  vendee,  and  that  the  fact  of  such  agency  was 
not  disclosed,  it  is  held:  That  the  court  improperly  refused  an  instruction 
submitting  the  question  raised  by  such  evidence  to  the  jury;  and  that  an 
instruction  given,  which  ignored  said  question,  was  erroneous. 

[Opinion  filed  June  8,  1887.] 

Appeal  from  the  Circuit  Court  of  Cook  County;   the  Ilun 
John  G.  Eogkrs,  Judge,  presiding. 

Messrs.  Bavnum,  Bfbens  &  Ames,  for  appellant. 

The  law  will  not  permit  the  agent  of  a  purchaser  to  become 
the  agent  and  recover  commissions  of  the  seller.  Cottom  v. 
Holliday,  59  111.  176;  Short  v.  Millard,  68  111.  292;  Story  on 
Agency,  Sees.  31,  210,  211;  Smith  v.  Townsend,  109  Mass. 
500;  Walker  v.  Osgood,  98  Mass.  348;  Farnsworth  v.  Hem- 
luer,  1  Allen,  494;  Schwartze  v.  Yearly,  31  Md.  278;  Mori- 
son  V.  Thomson,  9  Law  Rep.  480;  Gardner  v.  Ogden,  22  N". 
Y.  347;  Bollman  v.  Loomis,  41  Conn.  581j  Lloyd  v.  Colston, 
5  Bush  (Ky.),  587. 

Messrs.  Eunyan  &  Eunyak,  for  appellee. 

Bailey,  J.  This  was  a  suit  commenced  by  Charles  C* 
Fricke  against  Geori^e  Kronenberger,  before  a  Justice  of  the 
Peace,  and  afterward  taken  by  appeal  to  the  Circuit  Court. 
The  plaintiff's  demand  is  for  commissions  upon  a  sale  of 
certain  real  property  by  the  defendant  to  one  Howe,  the 
plaintiff,  claiming  that,  at  the  instance  and  on  the  employment 
of  the  defendant,  he  furnished  the  defendant  said  purchaser. 
The  trial  before  the  Circuit  Court  and  a  jury  resulted  in  a 
judgment  in  favor  of  the  plaintiff  for  $190  and  costs,  and  the 
defendant  brings  the  record  to  this  court  by  appeal. 

The  defense  set  up  is,  that  the  plaintiff,  while  undertaking 
to  act  for  the  defendant  in  the  sale  of  said  property,  was  in 
fact  the  agent  of  Howe,  the  purchaser.  The  evidence  tends 
to  show  that  for  several  months  prior  to  said  sale,  Howe, 
being  desirous  of   purchasing    real   property   of  a   certain  . 
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description,  requested  the  plaintiff  to  find  such  property  for 
him,  and  that  the  plaintiff  in  pursuance  of  such  request,  found 
several  pieces  of  property  which  did  not  prove  satisfactory  to 
Howe;  that  on  one  occasion,  while  calling  Howe's  attention  to 
a  certain  one  of  said  pieces  of  property,  Howe  told  the  plaintiff 
that  the  defendant's  property  was  for  sale,  whereupon  the 
plaintiff  said  he  would  go  and  see  about  it;  that  he  at  once 
went  and  found  the  defendant  and  without  informins:  him  of 
his  relations  to  Howe,  obtained  from  him  a  request  to  find  a 
purchaser;  that  the  plaintiff  immediately  returned  to  Howe 
and  informed  him  that  the  defendant's  place  was  for  sale  and 
was  a  desirable  piece  of  property,  and  advised  him  to  go  and 
buy  it.  Some  days  afterward  Howe  called  on  the  defendant 
and  purchased  said  property.  The  court,  at  the  instance  of 
the  plaintiff,  gave    to  the    jury    the    following  instruction  : 

"  Tlie  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  Kronenberger  had  requested  Fricke  to  sell  his 
property,  and  that  the  plaintiff  furnished  a  purchaser  for  the 
property  of  the  defendant,  and  the  defendant  sold  the 
property  to  the  person  so  furnished,  then  the  plaintiff  is 
entitled  to  recover  in  this  case." 

The  defendant  asked  the  court  to  give  to  the  jury  the 
following  instruction,  which  was  refused: 

'*  The  jury  are  instructed  that  if  they  believe,  from  the 
evidence,  that  Fricke  was  employed  by  the  defendant,  Kronen- 
berger, to  negotiate  a  sale  of  certain  real  estate  owned  by 
Kronenberger,  and  that  at  the  time  of  such  employment 
Fricke  was  the  agent  of  one  Howe,  to  procure  saloon  property 
for  said  Howe,  and  tliat  Fricke  did  not  disclose  to  Kronen- 
berger that  he  was  the  agent  of  Howe,  and  Kronenberger  did 
not  know  that  fact,  and  that  Howe  and  Kronenberger  were 
brought  together  through  the  intervention  of  Fricke,  and  that 
Kronenberger  carried  on  all  negotiations  with  Howe  himself, 
not  knowing  that  Fricke  was  Howe's  agent,  and  afterward 
sold  his  said  real  estate  to  said  Howe,  then  the  juiy  are 
instructed  that  Fricke  can  not  recover  commissions  from  the 
defendant  Ki'onenberger,  and  jour  verdict  should  be  for  the 
defendant" 
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It  is  a  well  established  rule  of  the  law  of  agency,  that  an 
agent  must  not  put  himself,  during  the  continuance  of  his 
agency,  in  a  position  which  is  adverse  to  that;  of  his  principal, 
for  the  principal  bargains  for  the  exercise  of  all  the  skilly 
ability  and  industry  of  the  agent,  and  he  is  entitled  to  demand 
the  exercise  of  all  this  in  his  own  favor.  For  this  reason,  an 
agent  employed  to  purchase  property,  can  not  himself  become 
the  vendor,  nor  can  an  agent  employed  to  sell  become  the 
purchaser,  as  it  would  hold  out  a  temptation  to  violate  his 
duty  if  he  were  permitted  to  do  so.  For  a  like  reason,  an 
agent  of  the  seller  can  not  become  the  agent  of  the  purchaser 
in  the  same  transaction. 

As  a  consequence  of  this  rule  it  is  held  that  a  person  who 
attempts  to  act  as  the  agent  of  both  parties  to  a  transaction, 
without  disclosing  such  fact  to  his  principals,  is  precluded 
from  recovering  com|>en8ation  for  his  services.  Thus,  in 
Carman  v.  Beach,  63  N.  Y.  97.  a  broker  who  was  already  the 
agent  of  the  vendee,  was  employed  by  the  vendor  to  negotiate 
the  sale  of  certain  real  property.  In  an  action  by  the  broker 
for  his  commissions,  a  judgment  for  the  defendant  was  sus- 
tained on  the  theory  that  the  facts  established  a  renunciation 
by  the  plaiutiflF  of  his  agency  for  the  vendor  prior  to  tliQ  sale, 
but  the  court  in  the  opinion  says  :  "  The  defendant  was  en- 
titled to  the  disinterested  efforts  and  judgment  of  the  plaintiff 
in  the  matter  of  the  agency,  and  if  the  plaintiff  had  procured 
a  purchaser,  for  whom  he  was  also  acting  as  agent,  without 
ditjclosing  the  fact  to  the  defendant,  it  would  have  constituted 
such  a  fraud  as  would  have  precluded  him  from  recovering 
any  compensation." 

In  Farnsworth  v.  Ilemmer,  1  Allen,  494,  it  was  held  that  a 
broker  who  has  acted  for  both  parties  in  negotiating  an  ex- 
change of  real  estate  between  them,  without  informing  either 
that  he  was  employed  by  the  other,  is  not  legally  entitled  to 
commissions  for  his  services.  The  court  say  :  "  It  is  of  the 
essence  of  his  contract  that  he  will  use  his  best  skill  and  judg- 
ment to  promote  the  interests  of  his  employer.  This  he  can 
not  do  where  he  acts  for  two  persons  whose  interests  are 
essentially  adverse.     He  is  therefore  guilty  of  a  breach  of  his 
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contract.  Nor  is  this  all.  He  commits  a  fraud  on  his  princi- 
pals in  undertaking,  without  their  assent  or  knowled^,  to  act 
as  their  mutual  agent,  because  he  conceals  from  them  an 
essential  fact,  entirely  within  his  knowledge,  which  he  was 
bound,  in  the  exercise  of  good  faith,  to  disclose  to  them."  See 
also,  Scribner  v.  Collar,  40  Mich.  375;  Eaisin  v.  Clark,  41 
Md.  158;  Kice  v.  Wood,  113  Mass.  133;  Bullman  v.  Loomis, 
41  Conn.  581;  Lloyd  v.  Colston,  5  Bush,  587. 

The  evidence  tended  to  show  that  the  plaintiflE  in  this  case, 
at  the  time  he  accepted  the  emj)loyment  of  agent  for  the 
defendant,  was  acting  as  agent  of  the  other  contracting  party 
in  respect  to  the  same  subject-matter,  and  that  the  fact  of  euch 
agency  was  not  disclosed  to  the  defendant  The  defendant, 
then,  was  entitled  to  have  the  questions  raised  by  ench  evi- 
dence properly  submitted  to  the  jury  by  the  instructions* 
But  the  instruction  given  to  the  jury  at  the  instance  of  the 
plaintiflE  wholly  ignored  said  questions,  and  told  the  jury  that 
if  the  plaintiflE  had  been  requested  by  the  defendant  to  sell  his 
property,  and  furnished  a  purchaser  therefor,  he  was  entitled  to 
his  commissions,  wholly  irrespective  of  whether  he  was  at  the 
same  time  secretly  acting  as  the  agent  of  such  pm^chaser  in 
respect  to  the  same  matter.  In  this  respect  the  instruction 
was  manifestly  erroneous. 

The  defendant,  by  the  instruction  which  the  court  refused 
to  give,  sought  to  have  the  jury  instructed  as  to  the  propo- 
sition of  law  above  discussed,  and  as  we  see  no  material  objec- 
tion to  the  form  or  matter  of  the  instruction,  we  are  of  the 
opinion  that  it  should  have  been  given,  and  that  it  was  error 
to  refuse  to  give  it.  For  the  foregoing  errors  the  judgment 
will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


First  District — October  Term,  1886.      555 

McMillan  t.  McCormick. 


John  H.   McMillan  and  Julius  F.  W.  Thomsen 

V. 

Cyrus  H.  McCormick,  Jr. 

Limitations— 'See.  11,  Chap.  83,  B.  S.— Whether  Api)UcalU  to  Prior 
Trust  Deed— Practice— Affirmance, 

Upon  a  bill  filed  to  enjoin  the  foreclosure  of  a  trust  deed,  cliarginpr  that, 
under  Sec.  11.  Cbap.  83,  R.  S.,  the  right  to  foreclose  has  been  lost  and  is 
perpetually  barred,  and  that  said  trust  deed  is  no  longer  a  lien  upon  the 
lands  therein  described  and  is  a  cloud  on  complainants'  title  thereto,  it  is 
held:  That,  as  the  rights  of  the  parties  depend  upon  whether  said  section 
applies  to  a  trust  deed  executed  prior  to  its  enactment,  as  its  construction 
by  the  Supreme  Court  seems  desirable,  and  as  this  court  has  been  unable  to 
sustain  the  position  of  the  complainants,  it  is  best  simply  to  atfiriH  the 
decree  and  allow  the  case  to  go  directly  to  the  Supreme  Court. 

[Opinion  filed  June  8,  188T.] 

Appeal  from  the  Superior  Court  of  Cook  County;  tlie 
Hon.  Henry  M.  Shbpard,  Judge,  presiding. 

r 

Mr.  BoBifiBT  B.  Kendall,  for  appellants. 
Messrs.  Jenkins  &  Habkness,  tor  appellee. 

Per  Cv/riam.  This  was  a  bill  in  equity,  brought  by  appel- 
lants against  appellee,  McCormick,  and  Gerhard  Foreman,  to 
enjoin  the  foreclosure  of  a  trust  deed. 

The  bill  alleges  that  the  complainants  are  severally  seized 
in  fee  of  two  certain  parcels  of  land  situate  in  the  City  of  Chi- 
cago; that  complainant  McMillan  obtained  title  to  one  of  said 
pai-cels  under  a  Sheriff's  deed,  upon  a  sale  made  by  virtue  of  a 
judgment  recovered  by  him  at  the  July  term,  1875,  of  the 
Superior  Court  of  Cook  County,  against  Samuel  J.  Walker; 
that  complainant  Thomsen  obtained  title  to  the  other  parcel 
under  a  Sheriff's  deed,  by  virtue  of  a  judgment  recovered  by 
one  Schloesser  against  Samuel  J.  Walker  and  Henry  H.  Walker, 
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iii8«iid  Superior  Court,  September  14, 1874;  that,  November 
IS,  1S6S,  said  Tleiiry  H.  Walker,  claiming  to  bo  the  owner  in 
fee  of  both  0£  said  parcals  of  laud,  exocated  a  trust  deed 
thereon  to  said  Foreman  as  trustee,  to  secure  the  payment  of 
said  Walker's  promissory  note  of  that  date  for  $20,000,  pay- 
able November  21,  1870,  of  which  said  note  McCormick 
claims  to  be  the  legal  holder;  that  the  defendant  Foreman,  at 
the  request  of  McCormick,  has  caiised  the  notice  of  sale  of 
complainants'  said  lands  to  be  published,  claiming  to  act  nnder 
the  power  of  sale  in  said  trust  deed. 

The  bill  charges  that  under  the  provisions  of  section  11  of 
chapter  83  of  the  Revised  Statutes,  the  right  to  foreclose  said 
trust  deed,  by  sale  of  said  lands,  has  been  lost  and  is  perpet- 
ually barred;  that  said  trust  deed  is  no  longer  a  valid  lien 
upon  the  lands  therein  described  and  is  a  cloud  on  complain- 
ants' title  which  ought  to  be  removed. 

The  bill  was  taken  pro  confesso  as  to  the  defendant  Fore- 
man. McCormick  demurred,  assigning,  among  t>ther  causes, 
'^  that  upon  the  face  of  said  bill,  and  the  facts  stated  in  it,  it  does 
not  appear  that  the  right  to  have  the  said  power  of  sale  exer- 
cised, or  the  liability  of  said  land  to  be  sold  under  said  trust 
deed,  or  the  cause  of  action  accrued  under  said  note  and  trust 
deed,  all  of  which  were  in  existence  before  the  act  stated  and 
relied  upon  by  said  complainants  went  into  effect,  were  or  are 
affected  by  said  act  so  relied  upon  or  within  the  provisions  of 
the  same,  but  are  by  those  provisions  excluded  therefrom." 
The  court  sustained  the  demurrer  and  dismissed  the  bill,  and 
complainant  appealed  to  this  court. 

.  As  the  decision  of  the  principal  question  presented  by  the 
record  depends  upon  the  proper  construction  and  effect  of 
section  11  of  the  act  in  relation  to  limitations,  Ch.  83  R.  S., 
approved  April  4,  1872,  in  respect  to  which  we  have  been 
unable  to  reach  a  conclusion  favorable  to  appellants  entirely 
satisfactory  to  ourselves,  and  inasmuch^  as  it  seems  desirable 
that  a  construction  should  be  given  to  said  section  of  the  stat- 
ute by  the  Supreme  Court  for  the  guidance  of  inferior  tri- 
bunals, we  have  deemed  it  best  simply  to  affirm  the  decree  of 
the  court  below  and  allow  the  case  to  go  directly  to  the 
Supreme  Court 
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As  to  the  point  raado  by  appellants,  that  the  court  erred 
in  dismissing  tlie  bill,  after  a  default  and  decree  j?w  confesao^ 
against  Foreman,  it  is  only  necessary  to  say  that  it  being  held 
that  the  case  made  by  the  bill  is  insufficient  to  entitle  the  com- 
plainants to  the  relief  sought  as  to  McOormick,  and  should  bo 
dismissed  as  against  him^  the  case,  as  to  Foreman^  necessarily 
falls  with  it 

Affirmed. 


LiLLiAs  P.  Hayden,  Impleaded,  etc., 

V. 

Theodore  S.  Rogers. 

Husband  and  Wife — Personal  Liability  of  Wife  for  Family  Expenses. 

Sec.  15  of  the  act  in  relation  to  husband  and  wife,  imposes  upon  the  wife 
a  personal  liability  for  indebtedness  incurred  for  the  expenses  of  the  family, 
and  not  merely  a  charge  upon  her  property  to  be  enforced  by  proceedings 
in  rem, 

[Opinion  filed  June  8,  1887.] 

In  ehbob  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Mr.  Allan  C.  Stoby,  for  plaintiff  in  error. 

Mr.  EoisB  W,  Adkinson,  for  defendant  in  error. 

Bailey,  J.  In  this  case  Theodore  S.  Rogers  brought  suit 
against  Charles  E.  Cobum  and  Lillias  F.  Hay  den  to  recover 
the  amount  of  an  account  for  meat  and  poultry  sold  and 
delivered  by  the  plaintiff  to  the  defendants.  Defendant 
Cobum  was  defaulted,  and  upon  a  trial  as  to  the  other  defend- 
'  ant,  the  issues  were  found  for  the  plaintiff  and  his  damages 
were  assessed  at  $329.54,  for  which  sum  and  costs  judgment 
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was  rendered  against  both  defendants.     Defendant  Lillias  P. 
Ilayden  brings  the  record  to  this  court  by  writ  of  error. 

At  the  time  said  account  accrued,  tlie  defendants  were  hus- 
band and  wife,  said  Lillias  P.  Hajden  having  since  that  time 
obtained  a  divorce  from  said  Coburn  and  married  one  Harvev 
8.  Hajden.  It  appears  that  said  meat  and  poultry  were  sold 
by  the  plaintiff  to  the  defendants  to  be  used  in  their  family 
while  they  were  living  together  as  husband  and  wife,  and  the 
suit  was  brought  under  the  provisions  of  section  16  of  the 
statute  in  relation  to  husband  and  wife  which  is  as  follows: 

"  The  exi^enses  of  the  family  and  of  the  education  of  the 
children  shall  be  chargeable  upon  the  property  of  both  husband 
and  wife,  or  of  either  of  them,  in  favor  of  creditors  therefor, 
and  in  relation  thereto  they  may  be  sued  jointly  or  sepa- 
rately." 

The  defense  sought  to  be  interposed  by  Mrs.  Hayden  was 
based  upon  the  theory  that  this  statute  imposes  no  personal 
liability  upon  the  wife  for  family  expenses,  but  merely  ci*eates 
a  charge  upon  her  property  which  can  be  enforced  only  by 
proceedings  in  rem  against  such  property  as  she  was  owning 
at  the  time  the  indebtedness  was  incurred.  We  are  of  the 
opinion  that  such  is  not  the  pro|)er  construction  of  the  statute. 
Independent  of  its  provisions  the  husband  is  personally  liable 
for  indebtedness  incurred  for  the  expenses  of  the  family,  and 
the  statute,  by  providing  that  the  wife  may  be  sued  jointly 
with  him  in  respect  to  such  indebtedness,  necessarily  imposes 
upon  her  a  liability  precisely  commensurate  with  his.  The 
liability,  therefore,  imf)Osed  upon  her,  is  necessarily  a  personal 
liability,  for  upon  no  other  principle  can  effect  be  given  to' this 
provision  of  the  statute. 

It  may  also  be  observed  that  the  section  above  quoted  was 
adopted  by  our  Legislature  from  the  Code  of  Iowa,  and  that 
the  Supreme  Court  of  that  State  has  placed  upon  it  the  same 
construction  above  indicated.  Smedley  v.  Felt,  43  Iowa,  607- 
Smedley  v.  Felt,  41  Iowa,  588;  Jones  v.  Glass,  48  Iowa,  345; 
Marquardt  v.  Flaugher,  60  Iowa,  148. 

We  find  no  error  in  the  record  and  the  judgment  will, 
therefore,  be  aflu'med. 

Judgment  affirmed. 
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Adolph  Kahn" 

V. 

Cyrus  F.  Cook  anp  Hyman  L.  Seixas. 

Commencement  of  Suit — Demand  Must  he  Due — Plea  qf  Non  AsBump- 
sit — Sa  lea — Instrwtiona  • 

1.  A  Ruit  can  not  be  maintained  to  recover  a  demand  which  is  not  due 
at  the  date  of  its  commencemont. 

2.  The  objection  that  the  suit  in  prematurely  brought  is  available  under 
the  plea  of  non  assumpsit. 

3.  In  Ihe  case  presented,  it  is  held:  That  the  burden  of  proving  the  matu- 
rity  of  the  debt  was  upon  the  plaintiffs;  and  that  there  was  error  in  giving 
and  refusing  instructions. 

[Opinion  filed  June  8,  1887.] 

In  error  to  the  Superior  Court  of  Cook  County;  tlie  Hon. 
John  P.  Altoeld,  Judge,  presiding. 

Messrs.  B[ra.us,  M^lYbr  &  Braokett,  for  plaintiff  in  error. 

Messrs.  Weiglby,  Bulkley  &  Gray,  for  defendants  in 
error. 

Bailey,  J.  On  tlie  2Sth  day  of  October,  1884,  Cyrus  F. 
Cook  and  Hyman  L.  Seixas,  copartners  under  the  firm  name 
of  Cook  &  Seixas,  brought  suit  in  assumpsit  against  Adolph 
Kahn  to  recover  the  sura  of  $459.60,  the  amount  of  a  bill  of 
boots  and  shoes  sold  and  delivered  by  the  plaintiffs  to  the 
defendant,  October  22,  ISSi.  The  declaration  consisted  of 
the  common  counts,  to  which  the  defendant  pleaded  non 
assumpsit.  At  the  trial  before  the  court  and  a  jury,  the 
issues  were  found  for  the  plaintiffs  and  their  damages  assessed 
at  $459.60,  and  for  that  sum  and  costs  the  plaintiffs  had  judg- 
ment. 

The  evidence  is  undisputed  that  on  the  said  22d  day  of 
October,  1884,  the  plaintiffs  sold  and  delivered  to  the  defend- 
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ant  said  bill  of  boots  and  shoes,  and  the  only  controverted 
question  at  the  trial  was,  whether  the  indebtedness  for  said 
goods  was  dae  at  the  date  of  the  commencement  of  the  suit. 
Both  parties  agree  in  their  testimony  that,  at  the  time  said 
goods  were  sold,  nothing  was  ^id  between  them  as  to  the 
terms  of  the  sale.  Cook,  who  personally  made  the  sale,  testi- 
fies, however,  that  the  sale  was  for  cash,  and  that  all  previous 
sales  made  by  his  firm  to  the  defendant  were  cash  sales.  The 
defendant,  on  the  other  hand,  testifies  that  he  purchased  said 
goods  on  thirty  days'  credit;  that  he  had  been  purchasing 
goods  of  the  plaintiffs  from  time  to  time  for  several  years 
under  an  agreement  or  arrangemont  that  he  was  to  pay  for 
each  purchase  at  the  expiration  of  thirty  days,  and  that  he 
never  bought  goods  of  them  on  any  other 'terms.  On  this 
evidence  the  court,  at  the  instance  of  the  plaintiffs,  gave  to 
the  jury  the  following  instructions: 

"The  court  instructs  the  jury  that  the  only  issne  for 
them  to  decide,  is,  whether  or  not  the  defendant,  at  tlie  date 
of  the  commencement  of  t^is  suit,  was  indebted  to  the  plaint- 
iffs, and  if  you  find  this  issue  for  the  plaintiffs,  then  you  will 
assess  the  plaintiffs'  damages  at  whatever  sum  the  evidence 
shows  the  defendant  was  indebted  to  them. 

"  The  jury  are  instructed,  as  a  matter  of  law,  that  when 
goods  are  sold,  and  nothing  is  said  at  the  time  of  the  sale 
as  to  the  time  when  they  are  to  be  paid  for,  then  the  law 
presumes  that  they  were  sold  for  cash,  and  the  burden  of 
proof  is  on  the  party  claiming  the  credit  to  show  that  such 
credit  was  given." 

The  defen  lant  asked  the  court  to  give  to  the  jury  the  fol- 
lowing instruction,  which  was  refused,  to  wit : 

"  The  court  instructs  the  jury  that  the  plaintiffs  in  this  case 
can  not  recover  unless  when  this  suit  was  brought  the  debt 
was  due;  that  the  burden  of  proof  rests  upon  the  plaintiffs  to 
prove  by  the  preponderance  of  the  evidence  that  the  debt  was 
due  when  the  suit  was  brought,  and  if  the  evidence  is  evenly 
balanced  as  to  whether  the  debt  was  so  due,  then  the  jury 
should  find  for  the  defendant." 

The  defendant's  evidence  tended  to  show  that  the  indebted- 
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ness  sned  for  was  not  due  when  the  snit  was  brought.  If 
there  was  a  previous  agreement  or  an'angement  between  the 
parties  that  the  defendant's  purchases  should  be  thirty  days 
credit,  and  if  their  previous  deah'ngs  had  all  been  on  that 
basis,  the  jury  might  properly  infer  that  the  purchase  in  ques- 
tion, which,  as  is  conceded,  was  unaccompanied  by  any  new 
agreement,  was  understood  by  the  parties  to  be  on  the  same 
credit.  The  suit  was  commenced  only  six  days  after  the  date 
of  the  purchase,  and  of  course,  if  the  defendant  bought  the 
goods  on  a  credit  of  thirty  days,  the  suit  was  prematurely 
brought 

The  first  instruction  given  for  the  plaintiflPs  was  erroneous 
in  ignoring  the  question  as  to  whether  the  indebtedness  sued 
for  was  due  at  the  time  the  suit  was  commenced.  It  held 
that  the  only  issue  to  be  tried  was  whether  at  the  time  of  the 
commencement  of  the  suit,  the  defendant  was  indebted  to 
the  plaintiffs,  and  that  if  such  indebtedness  existed  at  that 
time,  whether  due  or  not,  the  plaintiffs  were  entitled  to  recover. 
That  such  is  not  the  law  seems  to  us  to  admit  of  no  argu- 
ment. A  plaintiff's  cause  of  action  arises  only  upon  the  fail- 
ure of  his  debtor  to  pay  a  debt  at  maturity,  and  an  indebted- 
ness not  yet  due  constitutes  no  cause  of  action,  and  furnishes 
no  groXmd  for  a  recovery.  As  said  in  Nickerson  v.  Babcock, 
29  111.496,  *'Noru]eof  practice  is  more  uniformly  recog- 
nized than  that  a  suit  can  not  be  maintained  before  a  demand 
is  due."  In  Daniels  v.  Osborn,  71  111.  169,  it  is  held  that 
where  goods  are  sold  on  a  definite  credit,  and  suit  is  brought 
for  the  price  before  the  credit  expires,  it  will  be  premature, 
and  no  recovery  can  be  had.  So,  in  Hamlin  v.  Kace,  78  111. 
422,  where  the  suit  was  on  a  contract  for  the  payment  of 
money  by  installments,  it  was  held  that  the  plaintiff  could 
recover  only  the  amount  that  was  due  at  the  time  the  suit  was 
brought,  although  at  the  time  of  the  trial  all  the  installments 
may  have  matured. 

But  it  is  claimed  that,  to  avail  himself  of  the  defense  that 
the  suit  was  prematurely  brought,  the  defendant  should  have 
pleaded  that  fact  in  abatement.  This  position  is  mani- 
festly untenable.     The  fact  that  the   demand  was  not  due  at 
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the  comrneiicomoat  of  the  suit,  is  not,  properly  s^x^aking,  a 
matter  of  defense,  but  it  is  incumbent  on  the  plaintiff,  in 
order  to  recover,  to  establish  a  demand  which  had  matored  at 
the  time  his  suit  was  brought  The  cause  of  action  must 
exist  at  the  time  of  the  institution  of  the  suit,  and  where  die 
demand  had  not  then  matured  an  1  the  general  issue  is  pleaded, 
the  defendant  may  avail  himself  of  the  objection  at  the  ti-ial. 
Collins  V.  Moutemey,  3  111.  App,  182.  It  is  always  proj)er  to 
show,  under  the  plea  of  no7i  assumpsitj^theitthe  plaintiff  never 
had  a  cause  of  action.  In  Daniels  v.  Osborn  and  Hamlin  v. 
Race,  above  cited,  the  plea  was  non  assumpsit,  and  the  objec- 
tion that  the  suit  was  prematurely  brought  was  allowed. 

The  second  instruction  given  for  the  plaintiffs,  as  applied  to 
the  facts  in  this  case,  was  erroneous  and  misleading.  It  held 
that  where  goods  are  sold  and  nothing  is  said  at  the  time  of 
the  sale  when  they  are  to  be  paid  for,  the  law  presumes  that 
they  are  sold  for  cash.  This  doubtless  would  be  a  correct  rule 
where  there  have  been  no  previous  dealings  between  the 
parties  from  which  a  contrary  presumption  may  properly 
arise.  But  iij  this  case  there  is  evidence  tending  to  show  a 
previous  agreement  that  all  purchases  in  the  course  of  the 
dealings  between  the  parties  should  be  on  thirty  days  credit, 
and  that  all  their  previous  dealings  had  been  on  that  basis. 
Under  these  circumstances,  the  fact  that  nothing  was  said  at 
the  time  the  goods  in  question  were  sold,  as  to  when  they  are 
to  be  paid  for,  would  raise  a  presumption  that  they  are 
sold  under  the  existing  arrangement  and  upon  the  credit  pre- 
viously agreed  upon. 

We  are  also  of  the  opinion  that  the  mstruction  asked  by  the 
defendant  should  have  been  given.  It  is  doubtless  the  law,  as 
has  already  been  stated,  that  under  the  pleadings  the  plaintiffs 
were  not  entitled  to  recover  unless  the  debt  was  due  when  the 
suit  was  brought  It  was,  therefore,  incuml)ent  upon  the 
plaintiffs  to  prove  a  debt  matured  at  the  time  of  the  institu- 
tion of  their  suit  in  order  to  make  out  their  case  in  chief. 
The  burden  of  making  such  proof  was  therefore  upon  them, 
and  it  follows  that  if  the  evidence  upon  the  issue  was  evenly 
balanced,  they  had  failed  to  make  out  their  case  and  were  not 
entitled  to  recover. 
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For  the  errora  above  pointed  out  the  judgment  will  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


Robert  D.  McFadon 

V. 

John  McEwen. 


Pradtee—Appealsfrom  County  to  Circuit  Courts — Sees.  93  and  213,  Ch. 
37,  B.  S.— Constitution  of  1870. 

1.  In  a  common  law  case  no  appeal  lies  to  the  Circuit  Coartfrom  a  judg^ 
inent  rendered  by  the  County  Court. 

2.  It  seems  that  the  Constitution  of  1870  deprived  County  Judges  of 
their  powers  as  Justices  of  the  Peace. 

[Opinion  filed  June  8,  1887.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoBiN  C.  Collins,  Judge,  presiding. 

Messrs.  Gardner,  McFadon  &  Gardner,  for  appellant. 

Messrs.  Abbott,  Oliyer  &  Showalter,  for  appellee. 

Batlet,  J.  Tliis  was  an  action  of  assumpsit  brought  by  the 
appellant  against  the  appellee  in  the  County  Court,  where  a 
trial  was  had  before  the  court  and  a  jury  resulting  in  a  verdict 
and  judgment  for  the  defendant.  Tlie  plaintiff  thereupon 
prayed  and  was  allowed  an  appeal  to  the  Circuit  Court  which 
was  duly  perfected.  In  the  Circuit  Court  the  appeal  was  dis- 
missed for  want  of  jurisdiction,  and  from  said  judgment  of  dis- 
missal the  plaintiff  has  appealed  to  this  court. 

By  section  213,  chapter  37  of  the  Revised  Statutes,  it  is 
provided  that  appeals  from  the  final  judgments  of  the  County 
Court  in  all  common  law  cases  shall  bo  taken  to  the  Supremo 


664  Appellate  Courts  of  Illinois. 

Bishop  ▼  Morrifl. 

or  Appellate  Court.  This  is  clearly  a  common  law  caee  and 
under  the  foregoing  statute  the  appeal  should  have  been 
taken  to  this  court  or  to  the  Supreme  Court. 

Counsel  for  the  appellant  seek  to  derive  their  right  of  ap- 
peal to  the  Circuit  Court  from  section  95  of  the  foi-egoing 
chapter  of  the  Kevised  Statutes  which  provides  that  appeals 
from  the  County  Judge,  when  sitting  as  a  Justice  of  the 
Peace,  shall  be. taken  to  the  Circuit  Court.  Prior  to  the 
adoption  of  the  Constitution  of  1870,  County  Judges,  in  addi- 
tion to  their  functious  as  Judges  of  the  County  Court,  were 
vested  by  law  with  the  powers  and  jurisdiction  of  Justices  of 
the  Peace.  The  Constitution  of  1870  seems  to  have  taken 
from  County  Judges  their  powers  as  Justices  of  the  Peace, 
but  the  General  Assembly,  acting  as  it  is  probable  upon  the 
mistaken  notion  that  such  power  still  appertained  to  that 
office,  provided  that  appeals  from  the  County  Judge,  wlicn 
acting  in  the  capacity  of  a  Justice  of  the  Peace,  should  go  to 
the  Circuit  Court. 

But  whatever  may  have  been  the  theory  upon  which  said 
section  95  was  enacted,  it  is  sufficient  for  the  purposes  of  tiiis 
case  to  say  that  the  present  judgment  was  rendered  by  tlie 
County  Court  in  a  common  law  case,  and  that  it  was  not  ren- 
dered by  a  County  Judge,  sitting  as  a  Justice  of  the  Peace. 
Whatever  may  have  been  the  theory  or  purpose  of  section  95, 
it  has  no  application  to  this  case.  The  appeal  did  not  lie  to 
the  Circuit  Court  and  it  was  therefore  properly  dismissed. 

Judgment  affirmecL 


22      564 
110    «82a 


Kirk  Bishop  and  William  A.  Babcock 

V. 

John  Morris. 


Practice — Presumptions  in  Support  of  Judgments  of  Cottrts  qf  Superior 
Jurisdiction — Notice — Stipulation. 

1.  In  support  of  the  judgments  of  courts  of  superior  jurisdiction  resort 
may  be  had  to  every  reasonable  presumption  and  intendment  not  rebutted 
by  the  record  itself. 
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2.  The  court  declines  to  consider  the  effect  of  a  stipulation  by  the  par- 
ties to  try  a  cause  on  five  days  notice,  upon  the  power  of  the  court  to  take 
further  steps  in  the  cause  until  such  notice  is  given,  the  record  presented 
being  silent  on  the  subject  of  notice. 

[Opinion  filed  June  8,  1887.] 

» 

In  error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Messrs.  Jones  &  Lusk,  for  plaintiffs  in  error. 

An  examination  of  the  cases  in  this  State,  involving  the 
trial  or  disposition  of  causes  by  agreement  or  stipulation  of 
the  parties,  will  show  that  such  stipulations  and  agreements 
are  sacredly  enforced,  and  parties  have  been  compelled  to  act 
in  the  utmost  good  faith  with  respect  to  them,  even  when 
resting  in  parol.  Toupin  v.  Gargnier,  12  111.  79;  How  v. 
Mortell,  28  111.  478  ;  Coultas  v.  Green,  43  HI.  277 ;  McKinley 
V.  Wilmington  Star  Mining  Co.,  7  I!l.  App.  386;  Teal  v.  Rus- 
sell, 5  Scam.  319;  Foote  v.  Despain,  87  111.  28, 

Mr.  John  M.  Gartside,  for  defendant  in  error. 

All  motions,  and  the  decision  of  the  court  thereon^  and  all 
affidavits  and  evidence  heard  upon  the  motion,  must  be  made 
a  part  of  the  record  by  a  bill  of  exceptions.  Hay  v.  Hayes, 
50  111.  342 ;  Snell  v.  Church  Trustees,  58  III.  290 ;  Gaddy  v. 
McCleave,  59  111.  182;  Thompson  v.  White,  64  111.  314; 
Douglass  v.  Parker,  43  111.  146. 

In  the  absence  of  a  bill  of  exceptions,  contairring  facts  or 
proof  to  the  contrary,  the  presumption  is  always  and  uniformly 
in  favor  of  the  regularity  of  the  proceedings  of  the  uourt 
below.  Singer  Mfg.  Co.  v.  May,  86  111.  398  ;  Bill  v.  Mulford, 
80  ni.  82;  Cleaver  v.  Smith,  114  111.114,  117;  Buettner  v. 
Norton  Mfg.  Co.,  90  III.  415;  Gmndies  v.  Martin,  90  111.  552; 
Town  of  Mt.  Vernon  v.  Patton,  94  111.  65. 

Stipulations  between  the  parties  must  be  preserved  and  be 
presented  by  bill  of  exceptions.  The  court  will  not  examine 
the  stipulation,  although  the  clerk  may  have  copied  into  the 
record  what  purports  to  be  a  stipulation.     Wilson  v.  McDowell, 
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65  111.  522;  Eureka  Coal  Co.  v.  Powers,  10  111.  App.  61;  S. 
C,  11  III.  App.  81;  Boyle  v.  Levings,  28  111.  314;  Van  Colt 
V.  Sprague,  5  111.  App.  99. 

Ba.ilby,  J.  This  was  a  suit  bronght  by  Morris  against 
Bishop  and  Babcock  before  a  justice  of  the  peace,  where 
judgment  was  rendered  in  favor  of  the  plaintiflE  for  $100  and 
costs.  The  defendants  having  rem  3ved  the  cause  to  the  Su- 
perior Court  by  appeal,  a  trial  was  had  in  that  court  at  the* 
June  term,  1882,  resulting  in  a  verdict  in  favor  of  the  plaintiff 
for  $100.  That  verdict  was  set  aside  and  a  new  trial  awarded 
on  motion  of  the  defendants,  and  thereupon,  on  the  14th  day  of 
September,  1882,  by  the  agreement  of  the  parties  made  in 
open  court,  the  cause  was  submitted  to  the  court  for  trial  with- 
out a  jury,  upon  five  days  notice.  The  next  proceeding 
shown  by  the  record  is  under  date  of  October  5,  1885,  when, 
as  the  record  recites,  the  cause  being  called  for  trial,  and 
defendants  failing  to  prosecute  their  appeal,  on  motion  of  the 
plaintiff's  attorney,  it  was  ordered  that  said  appeal  be  dismissed 
for  want  of  prosecution  at  the  defendants'  costs,  with  a/>roce- 
dendo^  and  ten  per  cent,  damages  for  delay.  On  the  7th  day 
of  June,  1886,  the  defendants  appeared  and  entered  their 
motion  to  set  aside  said  order  of  dismissal,  which  motion  was 
overruled,  and  they  now  bring  the  record  to  this  court  by 
writ  of  error. 

The  record  contains  no  bill  of  exceptions,  and  so  the  grounds 
for  the  motion  to  set  aside  the  order  of  dismissal  are  not  shown, 
nor  is  any  exception  to  the  order  of  the  court  denying  said 
motion  properly  preserved. 

Even  then  if  the  court  had  the  power  at  a  subsequent  term 
to  vacate  its  judgment — and  we  are  of  the  opinion  that  it  had 
no  such  power — its  decision  in  that  behalf  is  not  open  to  review 
in  this  court. 

The  only  question  is  whether  the  court,  in  dismissing  the 
appeal,  acted  without  jurisdiction.  It  is  insisted  that,  nnder 
the  order  of  September  14,  1882,  the  court  had  no  power  to 
try  or  dismiss  the  appeal  except  upon  five  days  notice  by  one 
party  or  the  other,  and  that  as  the  record  fails  to  show  that 
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anj  sucli  notice  was  given,  the  order  dismissing  the  appeal 
was  without  jurisdiction.  Without  pausing  to  consider  care- 
fully the  effect  of  a  stipulation  by  the  parties  to  try  a  cause  on 
five  days  notice  upon  the  power  of  the  court  to  take  further 
iteps  in  the  cause  until  such  notice  is  given,  we  think  that  the 
ordinary  presumptions  in  favor  of  the  regularity  of  proceed- 
ings in  courts  of  superior  jurisdiction  are  sufficient  to  sustain 
the  judgment  in  tins  case.  The  record  being  silent  on  the 
fiubject  of  notice,  it  will  be  presumed  that  the  court,  before 
proceeding  to  dismiss  the  appeal,  received  competent  and  satis- 
factory evidence  that  the  required  notice  had  been  given.  It 
is  a  familiar  rule  that,  in  support  of  the  judgments  of  the 
courts  of  superior  jurisdiction,  resort  may  be  had  to  every 
reasonable  presumption  and  intendment  not  rebutted  by  the 
record  itself. 

We  find  no  error  in  the  record,   and  the  judgment  will  be 
afiirmed.  ^ 

JudgTnent  affirmed. 


Michael  Keating  et  al. 

V. 

Charles  H,  Stebbins,  for  use,  ETa 

Practice — Evidence — Presumption, 

Where  the  bill  of  exceptions  does  not  purport  to  contain  all  of  the  evidence 
it  will  be  presumed  that  the  finding  of  the  court  below  was  based  upon 
sufficient  evidence. 

[Opinion  filed  June  8,  1887.] 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
KicHABD  Prendebgast,  Judgo,  presiding. 

Messrs.  "Williams  &  Abbott,  for  appellants. 
Mr.  Ullman  Strong,  for  appellee. 
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Per  Curiam,  This  was  a  suit  brought  by  Stebbins  for  the 
use  of  John  S.  Field  against  Keating  and  others,  to  recover 
upon  an  open  account  for  ice  sold  and  delivered  by  the  pIaiD^ 
iff  under  and  by  virtue  of  a  written  contract  between  them. 
The  cause  was  tried  by  the  court,  a  jury  being  waived,  and  at 
such  trial  the  court  found  the  issues  for  the  plaintiff  and  as- 
sessed his  damages  at  $589.74,  and  judgment  was  rendered 
accordingly.  No  errors  of  law  are  alleged,  the  only  question 
being  whether  the  evidance  sustains  the  iinding  of  the  court. 
"We  have  examined  the  evidence  contained  in  the  record  and 
can  see  no  reason  for  dissenting  from  the  conclusions  adopted 
by  the  court  below. 

But  there  is  another  reason  why  the  judgment  can  not  be 
disturbed.  The  bill  of  exceptions  does  not  purport  to  contain 
all  the  evidence  heard  at  the  trial,  and  it  must,  therefore,  be 
presumed  that  the  iinding  of  the  court  below  was  based  upon 
sufficient  evidence.     The  judgment  will  be  atiii'med. 

Affirmed. 


Matthew  W.  Pinkerton 

V. 

William  Gilbert. 
William   Gilbert 

V. 

Brighton  Cotton  Manufacturing  Company. 

Trespass — False  Imprisonment — Agency — Renpondeat  Superior — Exe- 
cution— Levy — Duty  qf  Constable — Evidence — Instructions. 

• 

1.  The  doctrine  of  respondeat  superior  applies  only  to  acts  performed  by 
an  agent  within  the  scope  of  his  employment. 

*2.  In  an  action  of  trespass  for  fabe  imprisonment,  it  is  held:  That  the 
superintendent  of  the  mills  of  defendjint  corporation  was  not  authorized  to 
institute  or  prosecute  suits  in  its  behalf;  that  the  court  properly  instructe«i 
the  jury  to  find  the  company  not  guilty,  there  being  no  evidence  to  charge  it 
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with  any  responsibility  for  the  trespasses  complained  of;  that  the  evidence  of 
the  complicitfr  of  another  defendant,  though  conflicting,  is  clearly  sufficient 
to  sustain  the  verdict  for  the  plaintiff;  that  the  Constable's  duty  first  to  levy 
the  execution  on  the  property  of  the  defendant  therein,  did  hot  depend  upon 
the  permission  of  said  defendant;  and  that  this  court  will  not  review  the 
uistructiouB  in  detail  where  the  objection  thereto  is  merely  general. 

[Opinion  filed  June  9,  1887.] 

Appeal  from  and  in  error  to  the  Circuit  Court  of  Cook 
County;  the  Hon.  John  G.  Eogebs,  Judge,  presiding. 

Mr.  KoBEBT  Hebvby,  for  Matthew  W.  Pinkerton,  appel- 
lant 

Messrs.  \Veioley,  Bulklby  &  Gray,  for  William  Gilbert, 
plaintiff  in  error  and  appellee. 

Messrs.  Foreest  &  May,  for  Brighton  Cotton  Manufactur- 
ing Company,  defendant  in  error. 

Bailey,  J.  This  was  an  action  of  trespass,  brought  by  Will- 
iam Gilbert  against  the  Brighton  Cotton  Manufacturing  Com- 
pany, Frank  P.  Berry  and  Matthew  W.  Pinkerton,  for  false 
imprisonment  During  the  pendency  of  the  suit  Berry  died 
and  the  suit  was  thereby  abated  as  to  him.  At  the  trial  the 
court,  at  the  close  of  the  plaintiflE's  evidence,  instructed  the  jury 
to  find  the  Brighton  Cotton  Manufacturing  Company  not  guilty, 
which  was  accordingly  done,  and  the  court,  after  overruling  the 
plaintiff's  motion  for  a  new  trial,  gave  judgment  in  favor  of  said 
company  for  costs.  Evidence  in  defense  was  offered  on  behalf 
of  defendant  Pinkerton,  and  the  jury  thereupon  rendered  a 
verdict,  as  to  him  finding  him  guilty,  and  assessilig  the  plaint- 
iff's damages  at  $500,  for  which  sum  and  costs  the  court,  after 
overruling  a  motion  by  said  Pinkerton  for  a  new  trial,  gave 
judgment  in  favor  of  the  plaintiff.  The  plaintiff  brings  the 
record  to  this  court  by  writ  of  error,  assigning  for  error  the 
instruction  to  the  jury  to  find  the  Brighton  Cotton  Manufact- 
uring Company  not  guilty,  and  the  overruling  of  the  plaintiff's 
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motion  for  a  new  trial  as  to  that  company,  and  defendant  Pink- 
erton also  comes  here  by  writ  of  error  and  assigns  various 
errors. 

It  appears  that  for  several  years  prior  to  the  commission  of 
the  trcs[)as8es  complained  of,  the  plaintiff  was  a  dealer  in  paper 
stock  and  materials,  having  his  place  of  basiness  in  the  Citv 
of  Chicago,  and  that  said  Brighton  Cotton  Manufacturing 
Coin^)any  was  a  corporation  organized  under  the  Jaws  of  the 
State  of  Illinois,  and  owning  and  operating  extensive  cotton 
mills  in  Brighton  near  said  city.  Some  time  in  October  or  the 
early  part  of  November,  1884,  one  R(»sie  Kramer  succeeded, 
by  means  of  certain  fraudulent  artifices,  in  getting  into  her 
possession  and  taking  away  from  said  company's  mills  a  quan- 
tity of  cotton  waste  without  paying  for  it.  Said  property 
was  afterward  purchased  from  said  Rosie  Kramer  or  her  hus- 
band by  the  plaintiff,  such  purchase  being  made  by  him 
in  good  faith  and  without  knowledge  on  his  part  of  the 
circumstances  under  which  it  was  procured  by  the  vendor. 
Soon  after  the  disappearance  of  said  goods,  Atkins,  who  at 
the  time  was  the  superintendent  of  said  mills,  instructed  Mor- 
gan, the  foreman,  to  place  the  matter  in  the  hands  of  said 
Pinkerton,  the  proprietor  of  a  detective  agency,  which  was 
done.  Pinkerton  succeeded  in  tracing  said  property  into  the 
plaintiff's  hands,  and  thereupon  a  suit  in  replevin  was  com- 
menced by  him  in  the  name  of  said  company  against  Rosie 
Kramer  and  the  plaintiff  before  a  Justice  of  the  Peace,  to 
recover  possession  of  said  property,  the  affidavit  in  replevin 
being  made  by  Morgan  and  the  replevin  bond  being  signed  by 
Atkins  as  surety.  Defendants,  Pinkerton  and  Berry,  the  latter 
being  a  Constable,  went  to  the  plaintiff's  store  with  tlie 
replevin  writ  and  demanded  possession  of  the  property,  and 
then  for  the  first  time  the  plaintiff  learned  the  circumstances 
under  which  said  property  had  been  obtained  from  the  com- 
pany. The  plaintiff  thereu]X)n  told  Pinkerton  all  the  facts 
attending  his  purchase  and  showed  him  the  entries  in  his 
books  of  the  receipt  of  the  same  and  the  price  paid,  and  also 
his  entries  of  the  sale  of  the  property  and  the  name  of  the 
purchaser.      Pinkerton  being  apparently  satisfied   with  the 
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honesty  of  the  Dlaintiflf,  told  him  that  he  wanted  to  find  out 
the  whereabouts  of  Kosie  Kramer,  and  the  plaintiff,  at  his 
instance,  promised  to  do  everything  in  his  power  to  aid  him 
in  tho  search  and  to  give  him  any  information  he  might 
obtain  in  relation  thereto.  The  evidence  tends  to  show  that 
Pinkerton  at  the  same  time  told  the  plaintiff  that,  under  the 
circumstances,  he  did  not  desire  to  prosecute  the  suit  as  against 
him,  and  promised,  in  consideration  of  the  plaintiff's  aiding 
him  in  the  search  for  the  Kramers,  to  have  the  suit  continued 
from  time  to  time  until  they  should  be  found>  and  that  when 
the  trial  should  occur  the  plaintiff  would  be  summoned  as  a 
witness;  that  in  violation  of  this  understanding,  Pinkerton, 
while  holding  frequent  consultations  with  the  plaintiff  in  rela- 
tion to  the  Kramers,  caused  judgment  to  be  entered  in  said 
suit, "in  trover,  without  the  knowledge  of  the  plaintiff,  for  the 
sum  of  $164.50  and  costs,  and  that  before  the  plaintiff  became 
aware  of  the  entry  of  said  judgment,  the  time  prescribed 
by  law  for  taking  an  appeal  therefrom  had  elapsed;  that 
Pinkerton  then  caused  an  execution  to  be  issued  on  said 
judgment  commanding  the  Constable,  of  the  goods  and 
chattels  of  tho  plaintiff,  to  make  the  amount  of  the  judg- 
ment, and  for  want  of  such  goods  and  chattels  to  take  the 
body  of  the  plaintiff  and  convey  and  deliver  him  to  the  keeper 
of  the  county  jail,  and  commanding  the  keeper  of  said  jail 
to  receive  and  keep  the  plaintiff  in  safe  custody  until  said 
judgment  should  be  paid  and  satisfied  or  the  plaintiff  should 
be  discharged  in  due  course  of  law. 

The  evidence  further  tends  to  show  that  Pinkerton,  after 
placing  said  writ  in  the  hands  of  Berry,  the  Constable,  went 
with  him  to  tho  plaintiff's  store  where  the  plaintiff  had  goods 
and  chattels  which  he  was  owing  in  his  own  right,  of  the 
value  of  many  thousand  dollars;  that  Pinkerton  and  the 
Constable  demanded  payment  of  the  execution  in  money, 
threatening  that  if  it  was  not  so  paid  they  would  arrest  him 
on  the  'iorit  and  take  him  to  jail;  that  the  plaintiff  then  pointed 
out  to  Pinkerton  and  the  Constable,  goods  and  chattels  then 
present  and  of  which  he  was  the  owner,  of  at  least  $5,000  in 
value,  and  told  them  to  levy  their  execution  thereon,  but  that 
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the  officer,  acting  under  Pinkerton's  advice  and  direction, 
ri/iusod  to  make  sacli  levy  and  arrested  the  plaintiff  and  took 
him  to  the  county  jail  ahd  delivered  him  to  the  keeper  of  said 
jail.  Many  of  the  foregoing  facts  are  disjuitedby  Pinkerton's 
evidence,  e8i)ecially  tliose  ixjlating  to  the  circumstances  of  the 
])lamtiif's  arrest,  his  testimony  being  that  the  plaintiff  refased 
to  turn  out  property  on  the  execution  and  forbid  any  levy 
thereon  by  the  Constable,  and  that  he,  Pinkerton,  gave  no 
directions  to  the  Constable  and  in  no  way  interfered  with  his 
action  in  the  premises.  It  appears  that  the  plaintiff,  the  same 
day  he  was  aiTcsted,  was  discharged  on  habeas  carpus. 

The  only  question  raised  by  the  errors  assigned  on  behalf  of 
the  plamtiS  is,  whether  Atkins  had  authority  from  the 
Brighton  Cotton  Manufacturing  Comj:any  to  employ  Pinker- 
ton  to  institute  and  prosecute  said  replevin  suit  in  its  name 
and  to  issue  execution  and  cause  the  arrest  of  the  plaintiff 
thereon.  His  authority  is  denied  both  in  his  own  testimony 
and  in  that  of  all  the  witnesses  who  testify  on  that  subject 
Was  it  within  the  scope  of  his  authority  as  superintendent  of 
said  company's  mills?  As  superintendent  he  had  general  over- 
sight of  the  operation  of  said  mills,  and  was  charged  with  the 
duty  of  employing  and  discharging  operatives,  and  when  ex- 
pressly directed  so  to  do  by  Mitchel,  the  secretary  and  treas- 
urer, he  was  in  the  habit  of  buying  and  selling  goods  for  the 
company.  Tliis,  as  the  evidence  shows  without  any  con- 
tradiction, was  the  extent  of  his  authority.  It  seeUiS  clear  to 
us  that  this  did  not  include  an  authority  to  institute  or  pros- 
ecute suits  on  behalf  of  the  company.  The  duties  of  his 
office  as  superintendent  had  nothing  to  do  with  the  fiscal 
concerns  of  the  company.  They  did  not  include  the  receipt 
or  payment  of  money  or  the  collection  or  enforcement  of 
demands  in  favor  of  the  company. 

The  doctrine  of  respondeat  superior  applies  only  to  acts 
performed  by  an  agent  within  the  scope  of  his  employment. 
As  Atkins'  authority,  therefore,  did  not  include  within  its 
scope  the  power  to  institute  or  prosecute  suits,  or  to  delegate 
to  another  the  power  to  do  so,  the  company  was  in  no  way 
rcs})onsible  for  the  prosecution  of  said  suit  or  for  the  im- 
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prisonment  of  the  plaintiff  on  execution.  Tliere  being  no 
evidence  in  the  case  tending  to  charge  said  company  with  any 
responsibility  for  the  trespasses  complained  of,  the  court 
properly  instructed  the  jury  to  find  said  company  not  guilty. 

The  evidence  as  to  the  complicity  of  Pinkerton  in  the  arrest 
and  imprisonment  of  the  plaintiff,  though  conflicting,  is  clearly 
snfBcient  to  sustain  the  verdict  of  the  jury  against  him.  If 
we  take  the  evidence  of  the  plaintiff's  witnesses  as  trne,  it  can 
not  be  doubted  that  said  arrest  and  imprisonment  were  wrong- 
ful and  illegal.  The  mandate  of  the  writ  authorized  the 
imprisonment  of  the  plaintiff  only  in  case  the  ofiicer  was  una- 
ble to  find  goods  and  chattels  of  the  plaintiff  in  his  county 
sufficient  to  satisfy  the  judgment.  That  the  plaintiff  had  an 
abundance  of  f personal  property  at  hand  for  that  purpose,  the 
evidence  establishes  beyond  controversy.  It  was  the  plain 
duty  of  the  oflScer  to  levy  his  execution  on  said  property  and 
thus  obtain  satisfaction.  The  plaintiff  and  his  witnesses 
testify  that  he  offered  said  property  to  the  Constable  and 
demanded  that  he  make  the  levy.  But  even  if  he  liad  forbid- 
den such  levy,  as  Pinkerton  testifies  he  did,  we  are  inclined  to 
think  that  the  case  would  not  have  been  different.  The  right 
and  duty  of  the  officer  to  levy  did  not  depend  npon  the  plaint- 
iff's permission.  It  was  his  duty  to  levy  whether  the  defend- 
ant in  the  execution  was  willing  that  he  should  do  so  or  not, 
and  his  power  to  take  the  body  of  the  defendant,  by  the  terms 
of  his  writ,  could  arise  only  in  case  he  could  find  no  jn-operty 
in  his  county  subject  to  levy  suflScient  to  satisfy  the  writ. 

Tlie'  plaintiff's  evidence  shows  that  the  Constable,  in  what  he 
did,  was  acting  under  the  advice  and  direction  of  Pinkerton, 
and  Pinkerton  thus  became  a  trespasser  equally  with  the  offi- 
cer. It  is  true  Pinkerton  denies  having  in  any  way  interfered 
with  the  ofllcer  in  the  execution  of  the  writ,  but  the  jury 
seem  to  have  given  credence  to  the  testimony  of  the  plaint- 
iff's witnesses,  and  we  can  not  say  that  they  were  not  warranted 
in  so  doing. 

Counsel  for  Pinkerton  claim  that  there  was  error  in  the 
giving  and  refusal  of  instructions  to  the  jury.  No  attempt  is 
made  to  point  out  wherein  such  error  consists,  and  we  shall 
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therefore  decline  to  review  the  instrnctions  in  detail,  bnt  con- 
tent onrselTes  with  merely  saying  that  we  pei-ceive  no  error  in 
the  rulings  of  the  conrt  in  that  respect 

The  judgment,  both  as  to  the  Brighton  Cotton  Mannfactor- 
ing  Company  and  as  to  said  Pinkerton,  will  be  affirmed. 

JudguierU  affirmed. 


The  Village  op  Desplaines 

V. 

Benjamin^  Poyeb. 

Muniripal  Corporations — Public  Picnic — Whether  a  Nuisance — Second 
Appeal — Res  Ad  judicata. 

1.  Upon  a  second  appeal  this  court  will  treat  all  rules  of  law  established 
by  its  former  decision  as  res  adjudicata, 

2.  In  the  case  presented,  this  court  declines  to  reconsider  its  former 
decision  that  a  part  of  a  village  ordinance,  declaring  all  public  picnics  to  be 
nuisances  regardless  of  their  character,  is  invalid. 

[Opinion  filed  June  15,  1887.] 

Appeal  from  the  Criminal  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  C.  S.  Cuttino  and  Stiles  &  Lewis,  for  appellant. 

Air.  John  Gibbons,  for  appellee. 

Bailey,  J.  This  case  was  before  this  court  at  the  October 
term  on  appeal  from  a  judgment  in  favor  of  the  Village  of 
Desplaines.  On  reversing  that  judgment,  we  held  that  so 
much  of  tlie  ordinance  under  which  the  prosecution  was  insti- 
tuted, as  declares  all  public  picnics  and  open  au*  dances  to  be 
nuisances  regardless  of  their  character,  is  invalid.  Poyer  v. 
Village  of  Desplaines,  18  ill.  App.  225.  The  rules  of  law  ea- 
tablitshed  by  that  decision  must,  in  this  court,  be  deemed  co  be 
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res  Judicata  in  this  suit  and  between  these  parties.  Ogle  v. 
Turpin,  8  LI.  App.  453;  Ward  v.  Johnson,  5  111.  App.  30; 
Oldershaw  v.  Knowles,  6  111.  App.  325. 

Another  trial  has  now  been  had  in  the  court  below,  result- 
ing in  a  finding  and  judgment  in  favor  of  the  defendant. 
On  this  trial  tlie  facts  were  all  shown  by  stipulation,  and  are 
as  follows,  viz.:  That  the  defendant  did,  on  the  3l6t  day  of 
July,  1883,  allow  a  certain  tract  or  parcel  of  land  situated 
within  the  Village  of  Desplaines,  and  owned  and  controlled 
at  the  time  by  him,  to  be  used  by  certain  parties  for  public 
picnic  purposes ;  that  on  that  day  a  public  picnic  ^as  held  on 
ssiid  grounds  with  his  consent  and  for  his  profit,  and  that  said 
grounds  were  on  that  day  occupied  by  a  large  number  of  per- 
sons in  attendance  on  said  picnic,  who  came  from  the  City  of 
Chicago  by  rail  or  otlierwise;  that  said  grounds  were  used  by 
the  defendant  for  such  picnic  purposes  during  more  than  three 
years  prior  to  said  day;  that  on  the  10th  day  of  May,  1883, 
the  Board  of  Trustees  of  said  Village  of  Desplaines,  in  Cook 
County,  Illinois,  a  corpoiation  under  the  general  law,  passed 
said  ordinance,  being  of  the  same  ordinance  set  out  m  extenso 
in  the  report  of  our  former  decision  of  this  case. 

The  foregoing  are  all  the  facts  shown  by  the  record,  and  it 
is  manifest  that  the  case  comes  within  the  rule  established  by 
this  court  on  the  former  appeal.  It  does  not  appear  that  the 
picnic  in  question  was  in  any  degree  riotous  or  disorderly,  or 
that  any  disorderly  persons  were  gathered  in  or  about  said 
village.  Under  these  circumstances,  a  conviction  could  not  be 
had  without  holding  that  part  of  said  ordinance  declaring  all 
public  picnics  to  be  nuisances  regardless  of  their  character, 
to  be  valid,  contrary  to  the  principles  already  established  in 
this  case.  The  judgment  is  in  accordance  with  the  decision  of 
this  court  on  the  former  appeal,  and  must  be  afiirmed. 

Judgment  affirmed. 
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Benjamin  Poyeb 

V. 

Village  op  Desplainfs. 

JdunMpal  Corporations — Potrerqf,  to  require  Chrtiera  of  Ro%e  Boats  and 
Skiffs  to  Obtain  Licenses — Ordinance  of  the  Village  of  Desplaines — 
Whether  Reasonable. 

1.  The  Yillagre  of  Desplaines  has  authority,  under  the  general  statute  in 
relation  to  the  incorporation  of  cities  and  villages,  to  require  the  owners  of 
skiffs  and  row  boats,  used  within  its  limits,  to  obtain  and  pay  for  licenses 
before  letting  them  for  hire. 

2.  The  ordinance  in  question,  in  the  case  presented,  is  held  not  to  be 
unreasonable,  the  price  to  be  charged  being  wholly  within  the  legislative 
discretion  of  the  Board  of  Trustees  of  the  village. 

[Opinion  filed  June  15, 1887.] 

Appeal  from  the  Criminal  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Statement  by  Batlet,  J.  This  was  a  prosecution  for  a  vio- 
lation of  an  ordinance  of  the  village  of  Desplaines,  brought 
by  said  village  against  Benjamin  Poyer  before  a  police  magis- 
trate, and  afterward  taken  by  appeal  to  the  Criminal  Court. 
The  cause  being  tried  in  that  court,  by  agreement  of  parties, 
without  a  jury,  the  defendant  was  found  guilty  and  adjudged 
to  pay  a  line  of  $15  and  costs,  and  from  that  judgment  he  has 
appealed  to  this  court.  At  the  trial  the  Village  of  Desjilaines 
introduced  in  evidence  an  ordinance  of  said  village,  pasecd 
June  7,  1886,  as  follows : 

"  Section  1.  No  person  or  persons  shall  hire  out,  keep  or 
use  for  hire,  or  cause  to  be  kept  or  used  for  hire,  or  for  tlie 
carrying  or  conveying  of  j^ersons  within  the  Village  of  Des- 
plaines for  hire,  any  steamboat,  sail-boat,  row-boat,  skiflF,  or 
other  water  craft  of  any  description  or  name  whatever,  with- 
out a  license  so  to  do. 

"  Section  2.     The  President  of  the  Board  of  Trustees  is 
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hereby  authorized  to  license,  under  his  hand,  attested  by  the 
clerk  and  the  seal  of  the  village,  any  person  or  persons,  resi- 
dents of  said  village,  over  the  age  of  twenty- one  years,  and 
being  the  owner  or  owners  of  any  or  either  of  the  said  boats  or 
water-craft,  to  keep  and  use  for  hire  and  the  conveyance  of 
pei-sons,  any  or  either  of  said  boats  or  water-craft,  upon  sat- 
isfactory proof  being  made  by  each  applicant  for  license,  that 
the  boat,  skiff,  or  water-craft  for  which  a  license  is  sought  is 
safe  and  suitable  for  the  purpose  intended,  and  paying  a 
license  hereafter  fixed. 

**  Section  3.  It  shall  be  the  duty  of  the  village  clerk  to 
keep  a  register  of  the  names  of  persons  to  whom  each  license 
is  granted,  the  date  when  issued,  the  number  of  the  license, 
and  the  description  of  the  boat  or  water-eraft  licensed.  All 
licenses  granted  under  this  section,  shall,  unless  revoked,  con- 
tinue until  the  first  day  of  May  next  after  the  date  of  issuing. 

"  Section  4.  Every  person  so  licensed  shall  forthwith  cause 
the  name  of  the  owner  and  the  number  of  his  license  to  be 
plainly  painted  in  letters  at  least  one  and  a  half  inches  in 
length,  in  a  conspicuous  place  on  the  outside  of  each  side, 
near  the  bow  of  each  boat,  skiff  or  water-craft,  and  shall  keep* 
the  same  plain  and  distinct  at  all  times  when  used,  during  the 
continuance  of  such  license,  but  upon  the  expiration  or  revo- 
cation of  such  license,  such  person  shall  immediately  cause  the 
said  name  and  number  to  be  erased  from  said  boat,  and  shall 
not  allow,  said  boat  to  be  used  with  said  name  and  number 
thereon. 

"  Section  5.  Any  person  who  shall  keep  or  let  any  boat, 
skiff  or  water  craft  of  any  kind  for  the  conveyance  of  persons 
within  the  Village  of  Desplaines  for  hire  or  reward,  without 
being  licensed  as  aforesaid,  shall  be  liable  to  a  fine  of  not  less 
than  $15  nor  more  than  $25  for  each  and  every  such  offense. 

"  Section  6.  There  sl)all  be  charged  and  paid  to  the  Vil- 
lage Clerk  for  the  use  of  the  village,  on  issuing  each  of  said 
licenses,  by  the  party  to  whom  granted,  the  following  sums: 
For  each  sail  or  steam-boat,  the  sum  of  $25  per  annum.  For 
each  skiff  or  row-boat,  $5  per  annuni.  For  each  water-craft 
not  enumerated  above,  $5  per  annum." 

Vou  XXII  S7 
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The  remaining  facts  in  the  case  were  shown  by  stipulation, 
and  were  as  follows :  Benjamin  Poyer  is  the  o\^  ner  and  keeps 
for  hire  certain  skiflfs  which  are  propelled  by  the  use  of  oars 
on  the  Desplaines  Eiver,  within  the  corporate  limits  of  the 
Village  of  Desplaines.  Said  skiffs  are  hired  out  by  hiin  to 
persons  applying  to  him  for  the  same,  to  be  nsed  for  the  pur- 
pose of  pleasure  only,  and  said  Poyer  keeps  them  only  to  be 
hired  by  the  hour,  to  be  used  by  the  person  who  hires  the 
same  for  the  purpose  of  paddling  the  same  up  and  down  the 
Desplaines  Eiv^er.  On  the daj'  of  July,  1886,  said  defend- 
ant rented  to  one  John  Brown  a  skiff,  at  the  Village  of  Des- 
plaines, to  be  used  by  him  for  one  hour,  and  charged  and 
received  from  said  John  Browu,  for  the  use  of  the  skiff,  the 
sum  of  25  cents.  Said  defendant  did  not  have  nor  did  he 
attempt  to  procure  a  license  from  the  Village  of  Desplaines  for 
the  privilege  of  so  renting  said  skiff.  The  Village  of  Des- 
plaines is  a  village  of  about  700  inhabitants,  and  the  place 
where  the  defendant  keeps  his  boats  is  about  forty  rods  from 
the  village  proper,  but  within  the  corporate  limits  thereof. 
No  steam-boat,  sail-boat,  row-boat,  water-craft  or  any  otlier 
vessel  known  to  the  carrying  trade  of  the  country  ever  visits, 
touches  at,  anchors  in  front  of  or  lands  at  any  landing  place 
within  the  Village  of  Desplaines,  except  little  skiffs  that  are 
paddled  by  oars,  and  no  landing  place  is  maintained  by  tlie 
village  except  as  aforesaid.  Benjamin  Poyer,  the  defendant, 
is  a  resident  of  said  village. 

Mr.  John  Gibbons,  for  appellant. 

Messi-s.  0.  S.  OurnNQ  and  Stiles  &  Lewis,  for  appellee- 

Bailet,  J.  The  evidence  shows  the  passage  by  the  Village 
of  Desplaines  of  the  ordinance  in  question,  and  we  are  of  tlie 
opinion  that  the  facts  admitted  by  the  stipulation  of  the  par- 
ties show,  beyond  controversy,  that  the  defendant  is  guilty 
of  a  breach  of  its  provisions  and  is  liable  to  the  line  which  the 
court  imposed,  unless  we  are  compelled  to  hold  that  the  ordi- 
nance itself  is  invalid.     The  defendant  challenges  tlie  validity 
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of  the  ordinance  upon  the  grounds,  first,  that  the  village  had 
no  power  under  its  charter,  to  pass  it,  and  second,  that  its  pro- 
visions are  unreasonable. 

The  Village  of  Desplaines  is  a  corporation  organized  under 
the  general  statute  in  relation  to  the  incorporation  of  cities 
and  villages,  and  among  the  powers  granted  by  that  statute  to 
the  President  and  Board  of  Trustees  of  villages  incorporated 
thereunder,  are  the  following:  "  To  control  and  regulate  the 
anchoi*age,  moorage  and  landing  of  all  water-craft  and  their 
cargoes  within  the  jurisdiction  of  the  corporation.  To  license, 
regulate  and  prohibit  wharf-boats,  tugs  and  other  boats  used 
about  the  harbor  or  within  such  jurisdiction."  R.  8.  Chap. 
24,  Sec.  62,  Subdivisions  34,  35.  While  it  is  true  that  there 
is  no  harbor,  properly  so  called,  within  the  boundaries  of  said 
village,  the  Desplaines  Kiver,  a  stream  of  sufficient  size  to 
admit  of  being  navigated  by  skiffs  and  row-boats  and  purposes 
of  pleasure  and  recreation,  runs  through  the  village,  and  boats 
of  that  character  are  being  used  upon  it  It  seems  scarcely  to 
admit  of  question  that  the  language  of  the  statute  abov6  quoted 
is  sufficiently  broad  to  include  all  such  boats.  It  appears  that 
wharf-boats,  tugs  and  other  boats,  without  limitation  as  to 
their  character  or  size,  used  within  the  jurisdiction  of  the  cor- 
poration, are  included.  That  the  skiffs  in  question  are  boats 
used  within  the  Village  of  Desplaines  is  admitted,  and  the 
power  of  the  Village  of  Desplaines  to  require  the  owner  of 
such  skiffs  to  obtain  and  pay  for  a  license  before  letting  them 
'  for  hire  or  reward  within  the , village  seems  tons  to  admit  of 
no  reasonable  controversy. 

Nor  are  we  able  to  see  that  the  ordinance  is  in  any  respect 
unreasonable.  It  imposes  a  license  fee  of  $5  per  annum,  and 
requires  the  owner  to  obtain  a  license  for  each  skiff  and  cause 
his  name  and  the  number  of  his  license  to  be  painted  thereon 
before  using  it.  Tliere  is  certainly  nothing  unreasonable  in 
this  unless  it  is  the  price  charged  for  a  license,  and  there  is 
nothing  in  the  record  from  which  it  can  be  seen  that  such 
price  is  not  entirely  fair  and  just.  Tiie  amount  to  be  charged 
for  a  license  is  a  matter  wholly  within  the  legislative  discretion 
of  the  Board  of  Trustees  of  the  village,  and  we  are  not  prepared 
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to  say  that  the  courts  would  be  at  liberty  to  refuse  to  enforce 
the  ordinance,  whatever  might  be  the  amount  of  the  license  fee 
charged.  If  it  were  so  large  as  to  be  practically  prohibitory, 
the  statute  empowers  the  Board  of  Trustees  not  only  to  license 
but  to  prohibit  the  use  of  boats  within  its  jurisdiction. 

We  are  of  the  opinion  that  the  judgment  of  the  court  below 
is  warranted  by  the  evidence,  and  it  will  therefore  be  affirmed. 

Judgment  affirmed. 


Lewis  Umlaup 

V. 

Victoria  Umlaup. 


Dhoree — Alimony  Pendente  Lite — Discretion — Allowance  for  Support  of 
Children — Custody  of  Children — Practice. 

1.  Unfler  Sec.  15.  Chap.  40,  R.  S.,  the  allowance  of  alimony  to  the  wife 
for  her  support,  pending?  a  suit  for  divorce,  and  to  enable  her  to  maintain 
or  defend  the  suit,  is  discretionary  with  the  trial  court,  and  this  court  will 
not  interfere  on  the  ground  that  the  allowance  is  excessive,  unless  the  differ- 
ence in  judgment  is  strong  and  decided. 

2.  In  the  exercise  of  such  discretion,  especially  when  the  wife  w  defend- 
ant and  the  fact  of  marr uige  is  not  in  controversy,  the  determining  confed- 
erations are  the  necessities  of  the  wife  and  the  financial  ability  and  circum- 
stances of  the  husband. 

3.  The  court  has  power  to  include  in  the  award  such  sum  as  is  reasonably 
necessary  for  the  support  of  the  minor  children  of  the  partien  remaining  in 
the  custody  of  the  wife. 

4.  This  court  can  not  consider  an  assignment  of  error  to  the  effect  that 
the  court  below  refused  or  neglected  to  award  the  custody  of  the  children  to 
the  complainant,  when  the  only  allusion  to  the  matter  in  the  record  is  a  re- 
quest or  suggestion  of  relief  in  his  answer  to  the  defendant's  petition  for 
alimony,  and  it  does  not  appear  that  the  question  was  considered  or  passed 
upon  by  the  court  below. 

[Opinion  filed  June  15, 1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
GwYNN  Garnktt,  Judge,  presiding. 
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Mr.  E.  S.  HoLBsooK,  for  appellant 
Messrs.  Blakkb  &  ChytrauS,  for  appellee. 

Bailey,  J.  On  the  12th  day  of  Febniary,  1883,  Lewis 
Umlauf,  the  appellant,  Jmed  his  bill  in  the  Superior  Court  of 
Cook  County  against  Victoria  Umlauf,  the  appellee,  for  a 
divorce  on  the  ground  of  desertion.  Issues  were  formed  upon 
said  bill  by  answer  and  replication,  and  on  the  22d  day  of  Octo- 
ber, 1883,  the  cause  was  heard  on  pleadings  and  proofs,  and  a 
decree  rendered  in  accordance  with  the  prayer  of  said  bill. 
On  appeal  to  this' court  said  decree  was  affirmed,  but  on  a 
further  appeal  to  the  Supreme  Court  the  decree  was  reversed 
and  the  cause  remanded  to  the  Superior  Court  for  a  re-hearing. 
On  the  20th  day  of  December,  1886,  said  cause  being  still 
pending  in  the  Superior  Court,  the  defendant  filed  in  that 
court  her  Sworn  petition  for  the  allowance  to  her  of  alimony 
pe7idente  lite,  sufficient  in  amount  for  the  support  of-  herself 
and  her  two  children,  and  also  a  sum  of  money  for  her  solicit- 
ors' fees.  The  complainaut  filed  a  sworn  answer  to  the  peti- 
tion, and  upon  hearing,  an  order  was  entered  requiring  the 
complainant  to  pay  the  defendant  $20  by  Saturday,  December 
25,  1886,  and  $10  per  week  thereafter  until  the  further  order 
of  the  court,  and  that  he  also  pay  the  defendant's  solicitors  the 
sum  of  $100  before  the  final  hearins:  of  the  cause.  From  this 
decree  the  complainant  has  appealed  to  this  court. 

The  marriage  of  the  parties  is  not  in  controversy.  The 
defendant's  averment  in  her  sworn  petition  that  she  has  no 
money  or  property  of  her  own  wherewith  to  support  herself 
and  children,  or  to  pay  the  fees  of  her  solicitors,  is  not  denied. 
The  only  attempt  to  meet  such  averment  is  the  statement  of  the 
complainant  in  his  answer,  that  he  is  informed  and  believes 
that  the  defendant  lives  by  herself  in  a  two-story  house  well 
furnished  and  ''  that  she  has  a  backer  in  her  acts  of  conspiracy 
who  is  well  fixed  financially,  and  who  gives  her  assistance," 
and  such  statement  does  not,  even  if  snch  information  is  true, 
establish  the  fact  that  she  is  the  owner  of  said  house  and  fur- 
nitare,  or  that  she  has  any  property  or  means  of  support  of 
her  own. 
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That  the  complainant  is  a  man  of  some  means  is  admitted, 
the  only  controversy  bein^  as  to  tlie  amount  of  his  property, 
the  defendant  placing  it  at  from  $20,000  to  $25,000  while  the 
complainant  svrears  that  it  does  not  exceed  $5,000  over  and 
above  all  his  debts  and  liabilities.  In  addition  to  owning  said 
property,  he  is  engaged  in  business  the  avails  of  which,  as  he 
virtually  admits,  are  nearly  or  quite  sufficient  for  the  support 
of  himself  and  those  depending  upon  him.  • 

We  are  of  the  opinion  tliat  the  case  is  one  in  which  the 
court  below  was  justified  in  the  exercise  of  its  discretion  to 
award  sMinony  j)e?i defile  lite  and  solicitors'  fees. 

The  statute  provides  that,  *'  in  all  cases  of  divorce,  the  court 
may  require  the  husband  to  pay  to  the  wife,  or  pay  into  court 
for  her  use  during  the  pendency  of  the  suit,  such  sum  or  sums 
of  money  as  may  enable  her  to  maintain  or  defend  tlie  suit; 
and  in  every  suit  for  divorce,  the  wife,  when  it  is  just  and 
equitable,  shall  be  entitled  to  alimony  during  the  pendency  of 
the  suit."  E.  S.  Chap.  40,  Sec.  15.  Underthis  statute,  as  well 
as  at  common  law,  the  allowance  of  alimony  to  a  wife  for  her 
support  pending  a  suit  for  divorce,  and  to  enable  her  to  main- 
tain or  defend  tlie  suit,  is  discretionary^.  Foss  v.  Foss,  100  111. 
576.  In  exercising  such  discretion,  especially  in  cases  wkere 
the  wife  is  defendant,  and  where  the  fact  of  marriage  is  not 
in  conti'oversy,  the  determining  considerations  are,  the  neces- 
sities of  the  wife  and  the  financial  ability  and  circumstances  of 
the  husband.  The  merits  of  the  controversy  between  the 
parties,  if  to  be  considered  at  all,  are  of  secondary  and  minor 
importance.  Here  the  wife  is  shown  to  be  without  means  of 
her  own,  and  the  litigation  has  been  and  is  likely  to  be  protract- 
ed and  expensive.  The  husband  is  shown  to  have  property 
and  resources  to  such  amount  as  will  enable  him  to  pay  to  the 
wife  a  reasonable  allowance  during  the  litigation. 

We  can  not  say  that  the  amount  of  the  alimony  awarded  is 
too  large.  The  defendant  has  the  custody  and  is  supporting 
two  small  children,  the  fruit  of  her  marriage  with  the  com- 
plainant While  the  order  granting  alimony  makes  no  allu- 
sion to  said  children,  the  question  of  their  support  was  presented 
both  by  the  defendant's  petition  and  the  complainant's  answer 
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thereto,  and  we  may  well  presume  that  the  necessary  expense 
of  their  support  was  considered  by  the  court  in  determining 
the  amount  of  the  alimony.  That  the  court  had  power  to 
include  in  the  award  such  sum  as  was  reasonably  necessary  for 
their  support,  is  well  settled.  Fobs  v.  Fobs,  supra;  R.  S.  Chap. 
40,  Sec.  13. 

The  order  as  to  BMmor)j pendente  lite  will  remain  during  the 
pendency  of  the  suit  subject  to  the  control  of  the  court  below, 
and  if  it  should  prove  to  be  too  burdensome  to  the  complain- 
ant, it  will  be  within  the  power  of  that  court  to  modify  it ; 
and  for  that  reason,  as  well  as  for  the  reason  that  the  amount 
of  alimony  is  discretionary  with  the  court  below,  this  court 
should  not  reverse  the  decree  on  the  ground  that  the  amount 
awarded  is  excessive,  unless  the  diflference  in  judgment  between 
this  court  and  the  court  below  is  strong  and  decided.  Such 
however  is  not  the  case. 

Error  is  assigned  upon  the  refusal  or  neglect  of  the  court  to 
enter  an  order  in  this  proceeding  awarding  the  custody  of  said 
children  to  the  complainant  It  does  not  appear  that  the  com- 
plainant interposed  any  motion  to  have  the  custody  of  said 
children  committed  to  him,  and  the  only  allusion  in  the  entire 
record  to  that  subject  is  a  request  or  suggestion  in  his  answer 
to  the  defendant's  petition  for  alimony,  that  said  children  be 
placed  in  his  custody  pendente  lite.  We  are  of  the  opinion 
that  affirmative  relief  can  no  more  be  obtained  upon  answer 
in  this  proceeding  than  in  ordinary  proceedings  in  chancery. 
Further  than  this,  no  evidence  was  offered  from  which  the 
court  could  determine  whether  the  custody  of  said  children 
ought  to  be  given  to  the  complainant ;  and  as  the  decree  makes 
no  allusion  to  that  subject,  we  may  well  presume  that  it  was 
not  called  to  the  attention  of  the  court  below,  and  that  it  was 
not  considered  or  passed  upon. 

We  lind  no  error  in  the  record,  and  the  decree  will  there- 
fore be  affirmed. 

Decree  affirmed. 
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Benjamin  Poyeb 

V. 

Village  of  Desplaines. 

Bfunieipal  Corporations — Picnic  Grounds — License — Evidence. 

In  a  prosecution  nnder  a  villajfe  ordinance,  forbidding  any  person  with- 
out a  license  to  permit  any  grove  or  other  grounds  within  the  limits  of  the 
village  to  be  used  for  picnic  purposes  for  a  eompensation  to  the  owner,  it  is 
held:  That  the  agreed  statement  of  facts  faiU  t-o  show  that,  on  any  occasion 
subsequent  to  the  passage  of  the  ordinance,  the  defendant  actually  received 
compensation  for  the  use  of  his  picnic  grounds,  the  mere  reservation  of  the 
right  to  soil  refreshments  and  thus  obtain  compensation  without  an  admis- 
sion that  such  right  was  exercised  being  insufficient. 

[Opinion  filed  June  28,  1887.] 

Appeal  from  the  Criminal  Conrt  of  Cook  County ;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Statement  by  Bailey,  J.  This  was  a  prosecution  by  the 
Village  of  Desplaines  against  Benjajiiin  Poyer  for  a  breach  of 
the  following  ordinance  of  said  village: 

'•Section  1.  No  person  shall  pursue  the  occupation  of 
hawker  or  peddler,  or  shall  conduct  or  manage  any  theatrical 
or  other  exhibition  to  which  an  admission  fee  is  charged,  or 
other  show  or  amusement  within  the  Village  of  Desplaines, 
without  a  license  therefor,  duly  signed  by  the  clerk  of  said 
village,  and  sealed  with  the  corporate  seal  thereof,  Jind  the  using, 
renting  or  permitting  to  be  used  of  any  yard,  grounds,  grove 
or  other  real  estate  within  said  village  for  picnic  pai'ties  or  other 
assemblies  for  amusement,  where  either  directly  or  indirectly 
through  the  sale  of  refreshments  or  otherwise,  a  com|)en- 
sation  for  such  renting  or  use  shall  be  obtained  by  the  owner, 
manager  or  person  in  charge  thereof,  shall  be  considered  the 
conducting  or  managing  of  an  amusement  within  the  meaning 
of  this  ordinance. 

"  Section  2.  Every  license  issued  under  the  provisions  of 
this  ordinance  shall  be  at  the  following  rates,  the  same  to  be 
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collected  by  the  village  clerk  in  advance  on  issuing  said  license; 
for  each  peddler  or  hawker's  license  the  snm  of  60  cents 
each  day  or   $10  per  month. 

"  Section  3.  For  each  license  to  conduct  or  manage  any 
theatrical  or  other  exhibition  to  which  an  admission  fee  is 
charged,  $10  for  each  exhibition.  For  license  to  conduct  or 
manage  any  other  show  or  amusement,  including  the  renting, 
using  or  permitting  to  be  used  of  any  yard,  ground,  gi-ove  or 
other  real  estate  as  set  out  in  section  1  of  this  ordinance,  $35 
per  day. 

*'  Section  4.  It  shall  be  unlawful  for  any  person  to  exercise 
any  of  the  occupations- or  callings,  or  do  or  perform  any  of  the 
acts  mentioned  in  this  ordinance  for  which  a  license  is  required, 
without  first  procuring  such  license.  Any  person  who  shall 
carry  on  the  business  of  a  peddler  or  hawker  within  the  Vil- 
lage of  Desplaines  and  who  shall  refuse  or  neglect  to  obtain  a 
license  as  provided  in  section  2  of  this  ordinance,  shall  be  sub- 
ject to  a  fine  of  not  less  than  $15  nor  more  than  $25  for  each 
violation  thereof.  Any  person  or  persons  who  shall  conduct 
or  manage  any  theatrical  or  other  exhibition  to  which  an 
admission  fee  is  charged,  or  conduct  or  manage  any  other 
show  or  amusement,  including  the  renting,  nsing  or  permitting 
to  be  used  of  any  yard,  ground?,  grove  or  other  real  eitate  as 
set  out  in  section  1  of  this  ordinance,  within  the  Village  of 
Desplaines,  and  shall  refuse  or  neglect  to  obtain  a  license 
therefor,  as  provided  in  section  3  of  this  ordinance,  shall  be  sub- 
ject to  a  fine  of  not  less  than  $75  nor  more  tiian  $100  for  each 
violation  thereof.    * 

"Section  5.  Tlie  license  of  anyone,  issued  under  this  ordi- 
nance, shall  be  subject  to  revocation  at  any  time  by  the  Board 
of  Trustees,  when  it  shall  appear  to  its  satisfaction  that  the 
party  so  licensed  shall  have  violated  any  provision  of  this  or 
any  other  ordinance  of  this  village." 

The  suit  was  commenced  before  a  Police  Magistrate  and 
afterward  taken  by  appeal  to  the  Criminal  Court  where  a  trial 
was  had  before  the  court,  a  jury  being  waived,  resulting  in  a 
conviction  of  the  defendant  and  the  imposition  ot  a  fine  of 
$75,  and  from  that  judgment  the  defendsint  has  appealed  to 
this  court. 
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At  the  trial  the  plainciff  read  m  evidence  the  foregoing 
ordinance,  it  appearing  that  said  ordinance  was  duly  passed 
by  the  Board  of  Trustees  of  said  village,  on  the  7th  day  of 
June,  1886.  The  plaintiff  also  introduced  the  following  agreed 
statement  of  facts : 

^^ First.  It  is  admitted  that  Benjamin  Poyer  is  the  owner 
of  a  grove  within  the  corporate  limits  of  the  Village  of  Des- 
plaines  which  ho  permits  to  be  used  by  church,  Sunday-school, 
tem|:>erance  and  other  societies  for  picnic  purposes,  but  does 
not  permit  or  allow  the  use  or  sale  of  intoxicating  liquprs  at 
said  picnics,  and  no  license  for  the  sale  of  intoxicating  liquors 
was  held  by  said  Poyer  at  the  time  of  the  violation  of  said 
ordinance. 

"  Second.  Said  grove  has  been  fitted  up  by  defendant  as  a 
place  for  holding  picnics,  and  during  the  summer  season  of 
1886  and  previous  years,  picnics  have  been  held  thei*ein  at 
frequent  intervals,  to  which  from  20o  to  upwards  of  1,000  peo- 
ple resort  at  a  time,  for  pleasure  or  amusement,  coming  by  train 
loads  from  the  City  of  Chicago,  which  is  seventeen  miles  dis- 
tant therefrom.  Said  Poyer  does  not  charge  the  society  or 
others  who  rent  the  grove  any  direct  money  compensation 
therefor,  and  does  not  exact  from  persons  using  eaid  grounds 
an  admission  fee  of  any  kind,  but  reserves  to  himself  the  right 
to  sell  refreshments,  such  as  ice-cream,  candy,  coffee,  tea,  etc., 
to  the  picnic  parties,  and  from  such  source  receives  his  com- 
pensation for  such  use  of  said  grounds. 

"  2'hird.  That  on  the  —  day  of  July,  1S86,  said  defend- 
ant permitted  his  grove  to  be  used  for  picnic  purposes  under 
the  conditions  and  circumstances  stated  in  the  second  item  of 
this  sti[>nlation  without  having  applied  for  or  received  fiom 
said  village  any  license  as  provided  for  in  said  ordinance. 

^^Fourt/u  That  the  Tillage  of  Desplaines,  a  village  of  about 
700  inhabitants,  has  no  theater,  opera  house  or  place  of  amuse- 
ment of  like  nature,  fitted  up  specially  for  entertainments, 
except  public  halls  which  are  rented  to  traveling,  theatrical 
and  other  troups,  and  said  picnic  grounds  are  about  forty  rods 
from  the  thickly  inhabited  portion  of  said  village,  but  within 
the  corporate  limits  thereof." 

The  foregoing  was  all  tlie  evidence  heai'd  at  the  trial. 
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Bailey,  J.  It  is  nrged  by  the  defendant  that  the  ordi- 
nance under  which  this  prosecution  was  instituted  is  invalid, 
and  the  arguments  of  counsel  have  been  directed  to  that  point 
alone.  Before  we  can  be  called  upon,  however,  to  pass  upon 
the  validity  of  said  ordinance,  a  case  must  be  made  out  by  the 
evidence  tending  to  show  some  breach  of  its  provisions.  We 
are  of  the  opinion  that  the  evidence  wholly  fails  to  show  any 
such  breach. 

The  provision  of  the  ordinance  which  it  is  claimed  has 
been  violatf^d,  is  the  one  which  forbids  any  person  without  a 
license  to  permit  any  grove  or  other  grounds  within  the  Til- 
lage of  Desplaines  to  be  used  for  picnic  puj-poses  where  a  com- 
pensation therefor  shall  be  obtained  by  the  owner,  manager  or 
person  in  charge  thereof,  through  the  sale  of  refreshments  or 
otherwise.  The  ordinance  was  passed  June  7,  1886,  and  it  is 
admitted  that  the  defendant  is  the  owner  of  a  grove  within 
the  corporate  limits  of  said  village  which  he  permits  vari  )us 
societies  to  use  for  picnic  purposes;  that  during  the  summer 
'  of  1886,  and  previous  years,  picnics  have  been  held  therein  at 
frequent  intervals,  the  defendant  not  charging  any  direct 
money  compensation  therefor,  but  reserving  to  himself  the 
right  to  sell  refreshments,  etc.,  to  the  picnic  parties,  and  from 
such  source  receiving  his  compensation  for  such  use  of  said 
grounds.  So  far  no  breach  of  the  ordinance  is  shown,  as  it 
does  not  appear  that  the  defendant  permitted  his  grounds  to 
be  so  used  after  the  ordinance  was  passed.  During  the  sum- 
mer of  1886,  and  previous  years,  does  not  necessarily  inchido 
any  occasion  subsequent  to  June  7,  1886.  Nor  does  it  appear 
from  this  admission  that  the  defendant  actually  received  any 
compensation  for  the  use  of  said  grounds.  It  simply  appears 
that  he  reserved  the  right  to  sell  refreshments,  etc.,  and  thus 
obtain  compensation,  but  it  is  not  admitted  that  he  in  fact  ex- 
ercised such  right  or  actually  received  any  compensation  by 
its  exercise. 
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Nor  does  the  case  seem  to  be  aided  by  the  admission  that  in 
July,  1886,  the  defendant  permitted  his  grove  to  be  need  fc^r 
picnic  purposes  under  the  conditions  and  circumstances  in  the 
stipulation  previously  mentioned.     Those  conditions  and  cir- 
cumstances were  merely  the  right  to  sell  refreshments,  etc.,  to 
the  picnic  parties,  and  receiving  his  compensation  for  the  u?e 
of  hie  grounds  from  that  source.     It  thus  fails  to  appear  that 
'  on  the  occasion  of  the  picnic  in  July,  1886,  the  defendant  did 
anything  more   than   reserve -to  himself  the  right  to   sell 
refreshments,  there  being  no  admission  that  he  did  actually  so 
sell  them  or  that  he  did  actually  obtain  any  compensation  for 
the  use  of  his  grounds  on  that  occasion. 

Permitting  the  use  of  grounds  within  the  village  for  picnic 
purposes  is  not  forbidden  by  the  ordinance,  unless  the  owner, 
manager  or  person  in  charge,  either  directly  or  indirectly, 
through  the  sale  of  refreshments  or  otherwise,  obtains  some 
compensation  for  the  renting  or  use  of  the  same.  The  evi- 
dence wholly  fails  to  show  that  on  any  occasion  subsequent 
to  the  passage  of  the  ordinance  the  defendant  did  actually  re- 
ceive such  compensation,  and  it  therefore  fails  to  show  any 
breach  of  the  ordinance. 

The  judgment  is  unsupported  by  the  evidence,  and  it  will 
therefore  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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John  A.  Rice 

•V. 

J.  C.  Van  Ackere. 


Sales — Fraudulent  Represenfatiom — Negotiable  Paper— Failure  of 
Consideration— Note—What  Establishes  Negotiable  Character  <^— Fraud 
in  Obtaining — Practice — Default, 


1.  To  render  representations  fraudulent  the  person  making  tbem  niuitt 
know  or  have  reason  to  believe  them  to  be  false. 

'2.  A  person  selliniar  property  in  good  faith,  and  without  any  knowledi^ 
that  it  is  defective,  and  who  makes  no  warranty  as  to  its  quality,  ia  guilty 
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of  no  wrong,  and  the  fact  that  it  is  not  what  the  purchaser  supposed  it  was, 
does  not  constitute  a  failure  of  consideration. 

3.  The  character  of  a  promissory  note  as  negotiable  paper  is  established 
when  it  is  acquired  by  a  bona  fide  holder  before  maturity,  and  notice  of 
original  defects  does  not  affect  subseq^ient  holders  either  before  or  after  ma- 
turity. 

4.  It  seems  that  in  this  State  the  fraud  in  obtaining  a  note,  which,  when 
proved,  throws  upon  the  holder  the  burden  of  proving  that  he  obtained  it  for 
a  valuable  consideration,  is  fraud  in  obtaining  the  making  and  execution 
thereof,  and  not  fraud  in  the  consideration. 

[Opinion  filed  June  16,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Joseph  E.  Gaby,  Judge,  presiding. 

Messrs,  Asay,  Asay  &  Kiob,  for  appellant. 

Mr.  Fhtup  Stein,  for  appellee, 

Bailey,  J.  This  is  an  appeal  from  the  decision  of  the 
Superior  Court  refusing  to  set  aside  a  judgment  by  default 
and  to  give  to  defendant  leave  to  plead.  The  action  was  at- 
Bumpsit,  brought  by  Ackere  against  Rice,  the  declaration  con- 
sisting of  the  common  counts,  and  a  special  count  in  which  the 
plaintiff  declares  upon  a  promissory  note  for  $730,  bearing 
date  June  9,  1885,  executed  by  the  defendant,  payable  to  the 
order  of  one  I.  Kubens,  eighteen  months  after  date,  and  by 
said  Rubens  indorsed  to  one  A.  Cohn,  and  by  him  indorsed  to 
the  plaintiff. 

The  affidavit  of  the  defendant,  read  in  support  of  his  motion 
to  set  aside  the  default,  by  way  of  attempting  to  show  a 
meritorious  defense  to  said  note,  states  "  that  the  note  in  suit 
herein  was  given,  together  with  other  notes  and  valuable  con- 
siderations, for  certain  laces,  to  the  original  payee  of  the  note 
in  suit  herein,  said  laces  being  by  said  payee  to  the  affiant 
represented  as  of  great  value  and  intrinsic  worth,  and  of  the 
kind  and  species  of  lace  known  as  point  lace  ;  that  this  affiant 
was  not  skilled  in  merchandise  of  this  character,  so  informed 
said  vendor  and  original  payee,  and  was  therefore  forced  to 
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rely  and  did  rely  wholly  upon  said  vendor's  and  original  payee's 
stateraonts  and  representations  in  regard  to  all  of  said  laces, 
and  bought  them  and  gave  his  notes  and  other  valuable  consid- 
eration, among  which  was  the  note  sued  upon  herein,  for  point 
lace,  and  for  no  other  kind  whatsoever ;  that  this  affiant  shortly 
after  such  sale  and  delivery  to  him  of  said  alleged  point  lace, 
learned  that  in  fact  all  the  laces  sold  to  him  by  said  original 
payee,  delivered  as  aforesaid,  were  none  of  them  of  the  kind 
and  quality  known  as  point  lace,  but  were  cheaper,  inferior  and 
of  a  comparatively  valueless  kind,  and  were  really  imitations  of 
point  lace,  well  calculated  to  deceive."  The  affidavit  further 
states  that  the  defendant  had  paid  to  said  vendor  more  than 
the  real  value  of  said  laces  in  money.  It  also  alleges  that  the 
plaintiff  in  this  suit  was  cognizant  of  and  a  participant  in  the 
transaction  which  resulted  in  the  execution  of  said  note,  and 
that  the  note  was  indorsed  to  him  after  maturity  and  without 
consideration.  No  reference  is  made  in  the  affidavit  to  the 
lirst  indorsee,  nor  is  any  attempt  made  to  charge  him  with 
notice  of  said  defense,  or  to  show  in  any  way  that  he  was  not 
an  iimocent  assignee  of  the  note  before  maturity  for  value. 

We  are  of  the  opinion  that  the  facts  thus  alleged  do  not 
constitute  a  defense  to  the  note.  The  defense  sought  to  be  set 
up  is  a  failure  of  the  consideration  of  the  note  by  means  of 
false  and  fraudulent  representations  as  to  the  character  and 
quality  of  the  goods  sold  and  for  which  the  note  was  given. 
There  is  an  entire  failure,  however,  to  allege  any  knowledge 
on  the  part  of  the  vendor  that  such  representations  were  false. 
So  far  as  appears  the  vendor  may  have  represented  said  goods 
to  be  point  lace  in  perfect  good  faith,  believing  them  to  be 
such.  To  render  representations  fraudulent,  the  person  making 
them  must  know  or  have  reason  to  believe  them  to  be  false. 
Richards  v.  Betzer,  63  111.  466.  In  Owings  v.  Thompson,  3 
Scam.  502,  which  was  a  suit  on  certain  promissory  notes  given 
for  land,  the  defense  being  false  and  fraudulent  representa- 
tions as  to  the  title  to  said  land,  the  court,  after  reviewing  pre- 
vious cases  say :  "  It  is  no  matter  what  representations  were 
made  at  the  time  of  the  purchase,  so  that  they  were  made  in 
good  faith  and  the  transaction  was  not  tainted  with  fraud,  where 
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there  is  no  express  agreement  on  the  subject."  So  in  Richards 
V.  Betzer,  supra^  where  the  defense  of  a  failure  of  considei-ar 
tion  was  set  up  to  a  suit  upon  certain  notes  given  for  a  ilock 
of  sheep,  the  court  say:  "  To  constitute  a  faihire of  consider- 
ation of  a  note,  there  ninst  be  a  warranty  of  the  property,  or  a 
false  and  fraudulent  representation  of  tlie  thing  sold.  A  per- 
son selling  property  in  good  faith,  and  without  any  knowledge 
that  it  is  defective,  and  who  makes  no  warranty  as  to  its  quality, 
is  guilty  of  no  wrong,  and  the  fact  that  it  is  not  what  the  pur- 
chaser supposed  it  was,  does  not  constitute  a  failure  of  con- 
sideration ;  but  where  false  and  fraudulent  representations  are 
made,  or  a  warranty  given  which  is  broken,  there  is  a  failure 
of  consideration  to  the  extent  of  the  injury  sustained." 

The  principle  that,  in  order  to  render  representations  fraudu- 
lent, they  must  not  only  be  false,  but  there  mast  be  on  the 
part  of  the  person  making  them,  a  knowledge  of  their  falsity, 
or  at  least  reason  to  believe  them  to  be  false,  is  supported  by 
numerous  authorities.  Tone  v.  Wilson,  81  111.  62  );  White  . 
Watkins,  23  111.  480;  Mitchell  v.  Deeds,  49  111.  416;  Sims  v. 
Klein,  Breese,  302 ;  McBean  v.  Fox,  1  111.  App.  177;  Keely  v. 
Turbeville,  11  Lea  (Tenn.),  339:  Fnrman  v.  Titus,  40  KT. 
Sup.  Ct.  284;  Kimball  v.  Moreland,  55  Ga.  164. 

But  there  is  another  and  still  more  serious  difficulty  with 
the  defense  alleged  in  the  affidavit.  The  title  of  Cohn,  the 
first  indorsee  of  the  note,  is  in  no  way  impeached.  In  the 
absence  of  any  proof  to  the  contrary,  it  will  be  presumed  that 
he  became  the  assignee  of  the  note  in  the  due  course  of  trade, 
and  before  maturity,  and  for  value  and  bona  fide.  Depuy  v. 
Schuyler,  45  111.  306;  Comstock  v.  Hannah,  76  111.  530;  Wight- 
man  V.  Hart,  37111. 123;  Mobley  v.  Eyan,  14  111.  51. 

The  note  having  come  into  the  plaintiflE's  hands  by  indorse- 
ment from  Cohn,  the  plaintiflE  acquired  the  same  title  that  Cohn 
had,  and  the  fact  that  the  plaintiff*  obtained  the  note  after 
maturity,  or  without  consideration,  or  with  notice  of  the  alleged 
defense,  is  immaterial.  It  is  a  well  settled  principle  of  law, 
that  whore  a  party  holds  a  promissory  note  from  one  who 
acquired  it  before  maturity,  and  was  himself  unaffected  by  any 
inili'mity  in  it,  the  holder  acquires  as  good  a  title  as  he  held, 
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although  it  was  overdue  and  dishonored  at  the  time  of  the 
transfer.  As  soon  as  the  paper  eoines  into  the  hands  of  a 
holder,  unaffected  by  any  defect,  its  character  as  a  negotiable 
security  is  established;  and  the  power  of  transferring  it  to 
others,  with  the  same  immunity  which  attaches  in  his  hands, 
is  incident  to  his  le^al  right  and  necessary  to  sustain  the  char- 
acterand  value  of  the  instrument  as  property,  and  to  protect 
the  bona  fide  holder  in  its  enjoyment.  Commissioners  v. 
Clark,  94  U.  8.  278;  Cromwell  v.  County  of  Sac,  96  U.  S.  51; 
Kiley  v.  Schawacker,  50  lud.  592;  Mornyer  v.  Cooper,  35  Iowa, 
357;  Simon  v.  Merritt,  33  Iowa,  537,  Story  on  Promissory 
Notes,  Sec.  191;  Daniel  on  Negotiable  Instruments,  Sees.  726 
and  803,  and  authorities  cited.  Whatever  may  be  the  rule 
in  other  States,  it  seems  to  be  held  in  this  State  that  the  fraud 
in  obtaining  the  note  which,  when  proved,  throws  upon  the 
holder  the  burden  of  proving  that  he  obtained  it  for  a  valuable 
consideration,  is  fraud  in  obtaining  the  making  and  execution 
of  the  note,  and  not  fraud  in  the  consideration.  Such  is  plainly 
the  rule  laid  down  in  Dupuy  v.  Schuyler,  supra. 

The  defendant  having  failed  to  show  any  meritorions  defense 
to  the  note,  was  not  entitled  to  have  the  default  set  aside,  and 
his  motion  to  set  it  aside  was  therefore  properly  overruled. 
The  judgment  will  be  aflii*med 

Judgment  affirmed. 


OssiAN  Guthrie  and  Wardell  Guthrie 

V. 

Patrick  Doud. 

Action   to  Recover  Damages  for  Diverting  Water  Course — Practice-^ 

Conflict  of  Evidence — Question/or  Jury, 

Where  the  issue  depends  upon  questions  of  fact  and  the  evidenoe  is  oon- 
fiicting,  this  court  will  not  interfere  with  the  verdict  of  the  jury. 

[Opinion  filed  June  22,  1887.] 
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In  error  to  the  Superior  Court  of  Cook  County;  the  lion. 
Elliott  Anthony,  Judge,  presiding. 

Mr.  C.  M.  IIardt,  for  plaintiffs  in  error. 

Mr.  F.  W.  £}<<CK£R,  for  defendant  in  error. 

Per  Curnam,  Tliis  was  an  action  on  the  case  brought  in 
September,  1880,  by  the  appellee  against  the  appellan  s,  to 
recover  damages  alleged  to  have  been  caused  to  tiie  plaintiff's 
lands  by  the  wrongful  erection  by  api)ellants  of  a  dyke  and 
dams  along  and  across  the  Desplaines  river  near  said  lands,  by 
means  of  which  the  water  was  diverted  from  its  usual  and  nat- 
ural channel  and  forced  upon  plaintiff's  lands,  thereby  injuring 
the  same  and  grass  and  crops  which  might  otherwise  have 
grown  thereon.  There  was  a  trial  under  a  plea  of  the  general 
issue  terminating  in  a  verdict  and  judgments  for  $1,200  dam- 
ages exclusive  of  costs,  from  which  the  defendants  brought  this 
appeal. 

This  case  has  been  tried  four  times  in  the  court  below,  and 
two  former  appeals  in  it  have  been  taken  to  this  court.  There 
is  no  question  of  law  presented  by  the  record,  and  the  only  point 
made  for  reversal  is  that  the  court  erred  in  overruling  the 
defendants'  motion  for  a  new  trial  for  the  reason,  as  it  is  alleged, 
that  the  verdict  was  unsupported  by  the  evidence,  or  rather 
that  it  is  against  the  clear  weight  and  preponderance  of  the  evi- 
dence. A  great  mass  of  testimony  is  incorporated  into  the 
bill  of  exceptions,  showing  considerable  conflict  as  respects  the 
most  material  elements  of  the  case.  The  case  was  one  where 
the  principles  of  law  applicable  to  it  were  few  and  simple,  so 
that  it  may  be  said  to  have  depended  wholly  upon  questions  of 
fact,  which  it  was  the  peculiar  province  of  the  jury  to  settle. 
The  jury  has  passed  upon  the  testimony  and  found  the  facts 
as  sustaining  the  plaintiff's  cause  of  action,  and  we  are  unable 
to  perceive  any  reason  for  disturbing  that  finding.  The  judg- 
ment below  will,  therefore,  be  affii-med. 

Affiryned. 

Tok  XXII  88 
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The  People,  fob  use,  etc., 

V. 

Jane  A.  Brooks. 

Action  of  Debt  on  Guardian's  Bond — When  Cause  of  Art  inn  Artset^^ 
Administration — Limitation  of  Two  Years — Sec.  70  (if  Statute — Statute  cf 
Frauds — See.  12 — Conflict  qf  Evidence. 

L  A  gruardian*8  trust  expires  the  instant  his  ward  attains  his  majority, 
and  it  bee  jme?  his  immediate  duty  to  settle  with  the  ward,  and  to  pay  and 
deliver  over  all  money  or  pro^^erty  in  his  hands  beIon(?injyr  to  him.  A  fail- 
ure to  make  such  settlement  and  payment  is  a  breach  of  the  guard ian*s  bond 
up3n  which  a  cause  of  action  at  once  arises  against  the  sureties  under  the 
statute. 

2.  The  limitation  prescribed  by  Sec.  70,  of  the  statute  in  relation  \o  the 
administration  of  estates,  is  available  as  a  defense  by  the  heirs  and  other  dis- 
tributees of  the  testator  or  intestate  as  well  as  by  the  executor  or  adminis- 
trator. 

3.  Where,  at  the  date  of  letters  testamentary,  a  claimant  is  under  the 
disability  of  infancy,  he  has  two  years  after  such  disability  is  removed  with- 
in which  to  present  his  claim.  If  not  presented  within  that  time,  the  claim 
will  be  barred  as  to  the  assets  inventoried  or  accounted  for  by  the  oxecutorN 
prior  to  the  expiration  of  the  period  of  limitation. 

4.  The  judgment  of  the  Probate  Court,  awarding  distribution,  is  a 
judsrm^nt  in  rem,  and  is  binding  on  all  creditors  and  others  who  had  an 
opportunity  to  be  heard. 

5.  Suits  by  creditors  of  an  estate  against  heirs  or  devisees,  in  respect  to 
pergonal  estate  distributed  to  them,  are  unauthorized  by  statute  in  this 
State.  Such  suits  seem  to  be  forbidden,  at  least  by  implication,  by  Sec.  12 
of  the  Statute  of  Frauds. 

6.  Whore  the  evidence  is  sharply  conflicting  very  great  deference  should 
be  paid  to  the  finding  of  the  court  below. 

[Opinion  filed  June  22,  1887.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

Me^is^s.  Swktt,  Gbosscup  &  Swett  and  R.  "W.  Pikk,  for  ap- 
pellant 


Alessrs.  Wm.  H.  Swifi  and  C.  H.  &  C.  B.  Wood,  for  appel- 


lee. 
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JBailey,  J.  Thi8  was  debt  on  a  guardian's  bond,  brought  by 
tlie  people,  for  tlie  use  of  Sexton,  against  Jane  A.  Brooks,  the 
widow  and  heu*  at  law  of  Joseph  P.Brooks,  one  of  the  sureties 
on  the  bond.  A  former  judgment  in  favor  of  the  plaintiflfs 
was  reversed  by  this  court  on  writ  of  error  at  the  October 
terra,  1884,  on  the  ground  that  the  evidence,  as  it  then  stood, 
failed  to  show  a  delivery  of  the  bond  during  the  lifetime  of 
said  Brooks.  Brooks  v.  People,  15  111.  A  pp.  570.  A  new 
trial  has  now  been  had  in  the  court  below  before  the  court,  a 
jury  being  waived,  resuming  in  a  finding  and  judgment  in 
favor  of  the  defendant,  and  from  that  judgment  the  plaintififs 
have  appealed  to  this  court. 

The  defendant  insists  that  the  present  judgment  may  be 
sustained  on  either  of  the  three  following  grounds,  viz. : 

1.  That  the  plaintiffs'  action  is  barred  by  the  provisions  of 
the  7th  subdivision  of  section  70.  chapter  3,  of  the  Kevised 
Statutes. 

2.  That,  as  no  real  estate  descended  to  the  defendant  as 
the  heir  of  Joseph  P.  Brooks,  and  as  said  Brooks  left  personal 
property  sufficient  to  discharge  all  just  claims  against  his 
estate,  no  action  can  be  maintained  against  the  defendant. 

3.  That  the  evidence  fails  to  show  a  delivery  of  the  bond 
in  question  in  the  lifetime  of  said  Brooks. 

We  will  consider  each  of  those  propositions  in  their  order. 

Joseph  P.  Brooks  died  testate  and  without  issue,  Jun3  2:j, 
1873,  leaving  him  surviving  the  defendant,  his  wid^w,  and  leav- 
ing an  estate  consisting  wholly  of  personal  property.  On  the 
17th  day  of  July,  1873,  the  will  of  said  Brooks  was  admitted 
to  probate,  and  on  that  day  letters  testamentary  thereon  were 
issued  to  the  defendant  and  one  Lyman  J.  Gage.  Stanley  B. 
Sexton  arrived  at  his  majority  August  25,  1874.  On  the  23d 
day  of  June,  1874,  the  defendant  filed  to  the  Probate  Court 
her  renunciation  of  all  benefit  of  any  legacy  under  said  will, 
and  her  election  to  take  in  lieu  thereof  lier  dower  and  legal 
share  of  the  estate  of  her  husband.  No  claim  against  said 
estate  was  filed  in  the  Probate  Court  at  any  time  by  or  on 
behalf  of  said  Sexton.  On  the  24th  day  of  November,  1875, 
said  executors  filed  their  final  report,  showing  that,  after  the 
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payment  of  all  claitus  legally  established  against  said  estate,  and 
the  costs  of  administration,  they  had  on  hand  personal  eatatu 
amounting  to  something  over  $300,000;  and  said  court,  after 
finding  and  adjudging  that  the  defendant,  as  the  widow  and 
heir  of  her  husband,  was  entitled  to  all  of  said  personal  estate, 
the  sam3  was  ordered  to  be  paid  over  to  her,  which  was 
accordingly  done,  an  J  her  receipt  therefor  having  been  filed 
in  said  court,  an  order  was  entered  daclaring  said  estate  set- 
tled, and  discharging  said  executors. 

By  the  condition  of  said  ban  J,  Curtis,  the  guardian,  obli- 
gated himself,  at  the  expiration  of  his  trust,  to  settle  his 
accounts  in  the  Probate  Court  or  with  the  ward,  or  his  legal 
representatives,  and  to  pay  over  and  deliver  all  the  estate, 
title  papers,  and  ejects  remaining  in  his  hands  or  due  from 
him  on  such  settlemant,  to  the  person  or  persons  lawfully 
entitled  thereto.  His  trust  expired  the  instant  his  ward 
attained  his  majority,  and  it  then  became  his  immediate 
duty  to  settle  with  his  ward  and  pay  and  deliver  over  to  him 
all  money  and  property  in  his,  the  guardian's,  hands,  bclonir- 
ing  to  said  ward.  A  failure  to  make  such  settlement  and  pay- 
m3nt  was  a  breach  of  tjie  bond,  and  under  our  statute,  the 
ward  was  entitled  to  bring  his  action  against  the  sui'eties  on 
th3  bond,  without  having  a  6?5ya?^ay^^  previously  established 
against  the  principal.  K.  S.,  Chap.  103,  Soc.  13;  Mclntyre  v. 
People,  103  111.  142. 

Was  the  remedy  on  the  bond  in  suit  barred  by  the  limita- 
tion provided  in  section  70  of  the  statute  in  regard  to  tlie 
administration  of  estates?  Said  section  divides  demands 
against  estates  of  testators  and  intestates  into  several  classes, 
the  seventh  specification  being  in  the  following  language: 

*'  All  other  debts  and  dein  mds,  of  whatsoever  kind,  with- 
out  regard  to  quality  or  dignity,  which  shall  be  exhibited  to 
the  court  within  two  years  from  the  granting  of  letters,  as 
aforesaid,  and  all  demands  not  exhibited  within  two  years,  as 
aforesaid,  shall  be  forever  barred,  unless  the'creditor  shall  find 
other  estate  of  the  deceased,  not  inventoried  or  accounted  for 
by  the  executor  or  administrator,  in  which  case  their  claims 
shall  be  paid  jpro  rata  out  of  such   subser^ueutly  discovered 
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estate,  saving,  however,  to  femes  cov^.rt^  infants,  persons  of 
unsound  mind,  or  imprisoned,  or  without  the  United  States  in 
the  employment  of  the  United  States,  or  of  this  State,  the 
term  of  two  years  after  their  respective  disabilities  are 
removed,  to  exhibit  their  claims." 

The  question  arises  whether  the  limitation  here  provided 
is  a  bar  merely  to  the  claimant's  remedy  as  against  the  execn- 
tor,  or  administrator,  or  a  bar  to  his  right  to  recover  upon  his 
demand  against  any  party,  including  heirs  and  devisees.  We 
are  of  the  opifiion  that  the  latter  eflFect  is  to  be  given  to  it. 
In  Hall  V.  Bumstcad,  20  Pick.  2,  Chief  Justice  Shaw,  in  dis- 
cussing the  policy  of  a  statu t&  in  many  respects  similar  to  ours, 
says:  "Every  demand  which  can  be  made  and  enforced 
against  the  estate  of  a  deceased  person,  is  to  be  pursued 
against  tlie  administrator  where  it  can  be  done,  and  the  whole 
estate,  personal  and  real,  is  in  eflfect  made  assets  in  his  hands 
to  meet  such  claims.  This  object  is  one  of  great  importance, 
by  securing,  as  far  as  practicable,  an  early  and  final  settlement 
of  estates,  so  that  the  residuum  may  be  distributed  among 
those  entitled,  free  from  incumbrances  and  charges,  which 
would  lead  to  protracted  litigation." 

Selover  v.  Coe,  63  N.  Y.  438,  was  a  suit  brought  against 
an  heir  at  law  of  an  intestate,  to  recover  the  share  of  real  and 
personal  estate  received  by  him,  to  be  applied  upon  an  alleged 
claim  against  the  estate  of  said  in* estate.  A  statute  of  New 
York  provided  that,  when  a  claim  was  presented  to  an  adminis- 
trator and  rejected  by  him,  such  claim  should  be  barred  unless 
suit  should  be  brought  to  enforce  it  within  six  months  there- 
after. It  was  held  that  a  failure  to  bring  suit  within  the  time 
limited  was  a  defense,  not  only  to  an  action  against  the  personal 
representatives  of  the  intestate,  but  also  to  any  action  brought 
to  enforce  the  claim  against  his  heirs  at  law  or  next  of  kin. 

Graham  v.  Vining,  2  Tex.  433,  was  a  suit  against  the  ad- 
ministrator and  heirs  of  an  intestate.  A  statute  provided 
that  administrators,  within  two  months  of  the  granting  of 
letters  of  administration,  should  publish  a  certain  notice  re- 
quiring all  persons  having  claims  against  the  estate  of  the 
intestate,  to  exhibit  the  same  within  the  time  limited  by  law, 
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and  also  providing  tliat  claimants  should  have  twelTe  months 
from  the  date  of  the  letters  of  administration  ta  present  their 
claims;  and  it  was  held  that  a  claim  not  presented  to  the 
administrator  within  the  time  prescribed  was  barred,  not  only 
as  against  him,  bjit  also  as  against  the  heirs  and  creditors  of 
the  estate.  The  same  rule  was  again  affirmed  in  Gaston  v. 
Boyd,  52  Tex.  262. 

In  Carpenter  v.  Murphy,  57  Wis.  541,  the  question  of  lim- 
itation aro.-e  in  a  suit  brought  by  the  administratrix  upon  a 
promissory  note  executed  by  the  defendant.  The  defendant, 
by  way  of  counter  claim,  sought  to  avail  himself  of  certain 
alleged  items  of  indebtedness  which,  by  reason  of  his  failure 
to  present  them  within  tlic  period  prescribed  by  the  statute, 
were  barred.  The  court,  in  sustaining  the  limitation  as  to 
the  counter  claim,  say:  "The  defendant  having  failed  to 
present  his  claims  against  the  plaintiflf's  intestate  to  the  com- 
missioners, and  the  time  allowed  by  law  for  so  doing  having 
elaj)8ed,  such  claims  were  absolutely  and  forever  barred,  either 
as  a  basis  of  an  action  or  a  set-off.  The  statute  did  not  merely 
affect  the  remedy;  it  extinguished  tlie  right." 

In  the  light  of  the  foregoing  authorities  we  are  consb*ained 
to  hold  as  a  rule  of  law,  that  the  limitation  prescribed  by  sec- 
tion 70  of  the  statute  in  relation  to  the  administration  of 
estates,  is  available  as  a  defense,  not  only  by  the  executor  or 
administrator,  but  also  by  the  heirs  and  other  distributees  of 
the  testator  or  intestate. 

It  is  objected,  however,  in  this  case,  that  the  plaintiff's  right 
of  action  did  not  accriie  until  more  than  a  year  after  the  date 
of  the  letters  testamentary,  and  that  he  can  not  for  that  reason 
be  held  to  the  limitation  of  two  years  from  date  of  said  let- 
ters. That  is  true,  but  it  is  also  true  that  up  to  the  time  his 
right  of  action  accrued  he  was  laboring  under  the  disability  of 
infancy,  and  by  the  express  terms  of  the  statute  the  period  of 
limitation  did  not  commence  to  run  until  the  disability  was 
removed.  He  had  two  years  from  that  date  within  which  to 
present  his  claim,  and  his  failure  to  present  it  within  that 
time  barred  the  claim  precisely  the  same  as  though  he  had 
been  under  no  disability  at  the  date  of  the  letters  testamentary, 
and  had  failed  to  present  it  within  two  years  from  that  date. 
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It  must  be  remembered,  however,  that  the  bar  of  the  stat- 
ute is  not  absolute,  but  only  extinguishes  the  ri^ht  of  the 
claimant  to  have  his  claim  satisfied  out  of  the  assets  invento- 
ried or  accounted  for  by  the  executors  prior  to  the  time  the 
period  of  limitation  expires.  The  question  thus  arises  whether 
the  assets  distributed  to  the  defendant  were  inventoried  or 
accounted  for  by  the  executors  before  Sexton's  claim  was 
barred  by  limitation.  With  this  question  we  have  had  some 
difficulty.  The  inventory  filed  by  the  executors,  if  any  such 
was  filed,  was  not  exhibited  in  evidence,  nor  is  there  any 
evidence  showing  or  tending  to  show  when  the  property  dis- 
tributed to  the  defendant  came  into  the  possession  of  the  exec- 
utors. The  record  is  silent  on  that  subject,  down  to  the  final 
report  of  tlie  executors,  and  that  was  more  than  two  years 
after  the  date  of  the  letters  testamentary,  though  less  than 
two  years  after  Sexton  became  of  age.  The  final  report,  and 
the  receipt  for  the  property  turned  over  to  the  defendant, 
show  that  at  that  time  said  property  was  in  the  possession  of 
the  executors,  and  that  it  was,  by  the  VQry  act  of  distribution, 
accounted  for  by  them. 

The  true  interpretation  of  the  statute  seems  to  be  that,  as 
to  persons  laboring  under  disabilities  at  the  date  of  the  letters 
testamentary  or  of  administration,  and  who  are  given  two 
years  after  their  disabilities  are  removed  for  the  exhibition  of 
their  claims,  the  bar  of  the  statute  applies  to  all  the  estate  of 
the  deceased  inventoried  or  accounted  for  prior  to  the  expira- 
tion of  two  years  from  the  date  of  the  removal  of  such  disa- 
bilities, that  is,  prior  to  the  expiration  of  the  period  of  limit- 
ation as  to  them.  In  this  view  it  sufficiently  appears  that  the 
property  distributed  to  the  defendant  was  accounted  for  by 
the  executors,  and  that  Sexton,  by  failing  to  exhibit  his  claim 
within  the  period  prescribed  by  the  statute,  is  barred  of  all 
right  to  have  said  property  applied  to  its  satisfaction. 

We  are  also  of  the  opinion  that  no  action  can  be  maintained 
against  the  defendant  for  the  reason  that  Brooks  left  sufii- 
cient  personal  property  to  satisfy  all  just  claims  against  his 
estate,  and  that  the  only  way  in  which  the  present  claimant 
could  enforce  application  of  said  property,  to  the  satisfaction 
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of  his  claim,  was  through  due  conrse  of  adinini6ti*ation  in  the 
Probate  Court. 

Personal  property  descends  to  the  executor  or  administrator, 
to  be  administered  npon  by  him,  and  such  administration  con- 
si::  ts  in  collecting  the  estate,  converting  it  into  cash,  and  dis- 
tributing it  to  creditors,  devisees,  heirs  and  other  distributees, 
according  to  their  respective  rights.  The  jurisdiction  of  mat- 
ters of  administration  is  committed  by  law  to  the  Probate 
Court,  and  that  court  is  vested  with  power  to  adjudicate  upon 
and  finally  determine  the  rights  of  all  claimants  to  the  estate, 
and  to  award  distribution  according:  to  the  actual  and  ultimate 
rights  of  all  parties  concerned.  It  is  the  policy  of  the  law 
that  the  conflicting  interests  of  all  claimants  to  personal  prop- 
erty should  be  adjudicated  upon  and  finally  settled  by  that 
court,  so  that  the  residuum,  after  the  payment  of  debts,  may 
h2  distributed  among  those  entitled,  free  from  incumbrances 
and  charges.  It  thus  becomes  incumbent  upon  all  persons 
having  any  claim  to  distribution  of  personal  estate,  and  who 
are  Uib  a-ing  under  no  disability,  to  resort  to  that  court  and 
submit  their  several  claims  and  rights  to  its  decision,  and  its 
judgments  awarding  final  distribution,  unless  attacked  by  a 
direct  proceeding,  are  conclusive  as  to  the  ownership  of  the 
proj)erty  distributed. 

It  follows,  from  the  foregoing  principles,  that  creditors 
will  not  be  permitted  to  lie  by  and  remain  silent  during  tlie 
course  of  the  administration,  and  then  seek  to  follow  personal 
property  into  the  hands  of  the  heir  or  other  distributee,  and 
wrest  it  from  him  for  the  purpose  of  applying  it  to  their 
debts.  The  judgment  of  the  Probate  Court,  awarding  distri- 
bution, is  a  judgment  in  remy  and  is  binding  on  all  creditoi-s 
and  otiiers  who  had  an  opportunity  to  be  heard. 

We  have  no  statute  authorizing  suits  by  creditors  against 
heirs  or  devisees  in  respect  to  personal  estate  distributed  to 
them,  and  we  think  such  suits  are  forbidden,  at  least  by  impli- 
cation, by  the  twelfth  section  of  the  Statute  in  relation  to 
Frauds  and  Perjuries.  That  section  provides  that  when  any 
lands,  tenements  or  hereditaments,  or  any  rents  or  profits  out 
of  the  same,  shall  descend  to  any  heir,  or  be  devised  to  any 
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devisee,  and  the  personal  estate  of  the  ancestor  of  such  heir, 
or  devisor  of  such  devisee,  shall  be  insutEcient  to  discharge 
the  just  demands  against  such   ancestor's  or   devisor's  estate, 

each  heir  or  devisee  shall  be  liable  to  the   creditor   of   their 

• 

ancestor  or  devisor  to  the  full  amount  of  the  lands,  tenement.^ 
or  hereditaments,  or  rents  and  profits  out  of  the  same,  as  ma^ 
descend  or  be  devised  to  said  heir  or  devisee.  The  theory  of 
this  statute  seems  to  be,  that  as  personal  property  descends  to 
the  administrntor  to  be  distributed  in  due  course  of  admin- 
istration and  real  estate  descends  directly  to  the  heir,  the  heir 
is  to  be  charged  with  the  debts  of  his  ancestor  when  and  only 
when  the  personal  estate,  which  the  law  regards  as  the  pri- 
mary fund  for  the  payment  of  debts,  is  insufficient  for  that 
purpose.  It  is  accordingly  held  in  Gay  v.  Gericks,  85  III. 
428,  that  under  this  statute  no  action  can  be  maintained 
against  the  heir  of  a  decedent,  where  his  personal  effects  are 
sufficient  to  discharge  all  just  demands  against  his  estate.  The 
same  rule  was  re-affii'med  in  Laughlin  v.  Heer,  89  III.  119. 
We  are  of  the  opinion  then  that  for  this  reason  also  the  action 
in  the  present  case  can  not  be  maintained. 

On  the  question  as  to  whether  the  evidence  shows  a  delivery 
of  the  bond  in  the  lifetime  of  Brooks,  the  same  evidence  sub- 
stantially was  introduced  on  this  as  on  the  former  trial.  That 
evidence  is  discussed  sufficiently  in  our  former  opinion,  and 
what  we  then  said  need  not  be  repeated.  Some  additional  evi- 
dence was  introduced  by  the  plaintififs  on  this  trial  conflicting 
with  the  case  made  at  the  former  trial,  and  tending  to  prove 
a  delivery  of  the  bond  by  Brooks  on  the  day  of  its  date.  All 
that  can  be  said  is,  that  the  evidence  on  the  question  of 
delivery  is  conflicting,  and  while  it  might  have  justified  a 
finding  that  the  bond  was  in  fact  delivered  as  alleged  by  the 
plaintiffs,  we  are  unable  to  say  that  there  is  such  a  preponder- 
ance in  their  favor  as  would  justify  us  in  adopting  the  con- 
clusion that  the  bond  was  in  fact  delivered  in  the  lifetime  of 
Brooks.  The  court  below  saw  and  heard  the  witnesses,  and 
very  great  deference  should  be  paid  to  his  judgment  in  rela- 
tion to  a  question  upon  which  the  evidence  is  sharply  conflict- 
ing. 
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We  think  that  the  judgment  may  be  sustained  upon  either 
of  the  grounds  above  mentioned,  and  it  will  therefore  be 
affii-med. 

Judgment  affirmed. 


Celia  W.  Wallace 

V. 

Henry  S.  Monroe,  Trustee,  and  Cythera  M.  Rap- 

PLEYE. 

Af'achment—  EquifahU  Estate^  within  Ad—Bfifi  Adjudicata — Hus- 
hind  and  Wife — Agency — Administration — Claim  for  Interest — Duty  \]f 
Trustee, 

1.  Under  Sec.  3  o!  the  Attachment  Act,  an  equitable  estate  for  life  in 
lands  :r  subject  to  attachment. 

2.  The  misfortune  of  physical  or  mental  debility  can  not  be  recognized 
as  a  sufHcient  ground  for  allowing  a  party  to  redeem  from  an  execution 
sale  after  the  expiration  of  the  statutory  period. 

3.  The  relation  of  principal  and  agent  does  not  spring  from  that  of  hu^ 
band  and  wife,  nor  can  it  be  presumed  from  that  relation  alone.  Before  a 
wife  can  be  charged  with  responsibility  for  the  acts  of  her  huf^band  in  rela- 
tion to  her  separate  property,  she  mu?t  be  shown  by  some  affirmative  and 
satisfactory  evidence  to  have  g'iven  him  authority  to  act  in  her  behalf. 

4.  It  is  not  the  duty  of  an  administrator  to  pay  a  claim  for  interest 
against  an  estate  until  it  is  presented  and  allowed  by  the  Probate  Ck)urt-. 

5.  In  the  case  presented,  it  is  JieXd:  That  at  the  time  of  the  service  of 
the  writ  of  attachment  the  cross-complainant  had  an  equitable  estate  for 
life  in  the  premises  in  question;  that  a  former  decree  precludes  her  from 
alleging,  as  against  the  purchaser  at  the  execution  sale  or  his  assig^iee, 
that  her  interest  in  said  land  was  not  subject  to  atfeichment;  that  the  croes- 
complainant  has  no  ground  oi^complaint  against  the  administrators  in  refus- 
ing to  pay  her  claim  for  interest;  and  that  the  trustee  does  not  appear  to 
have  finally  refused  to  mortgage  the  land  in  question  to  raise  money 
with  which  to  redeem. 

[Opinion  filed  June  28,  1887.] 

In  ertjok  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Thomas  A.  Moran,  Judge,  presiding. 
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Statemeiit  by  Bailey,  J.  This  was  a  bill  in  chancery  brobght 
by  Henry  S.  Monroe,  trustee,  against  Celia  W.  Wallace  and 
Cythera  M.  Rappleye,  to  determine  the  respective  equitable 
rig,hts  and  interests  of  the  defendants  in  and  to  a  certain  tract 
of  land  described  in  the  bill.  The  defendants  appeared  and 
answered,  setting  up  their  respective  claims  to  said  land,  and 
said  Celia  W.  Wallace  filed  her  cross-bill  praying  to  redeem 
said  land  from  an  execution  sale  nnder  which  said  Cythera  M. 
Rappleye  claimed  an  equitable  interest  therein  and  the  right 
to  receive  the  rents  and  profits  thereof,  and  that,  upon  pay- 
ment of  the  redemption  money,  said  Cythera  M.  Rappleye  be 
decreed  to  quit-claim  said  land  to  her.  Answers  were  filed  to 
said  cros£-bill,  and  issues  were  duly  formed  thereon,  as  well  as 
npon  the  answer  to  the  original  bill,  by  replications,  and  the 
cause  coming  on  to  be  heard  on  pleadings  and  proofs,  a  de- 
cree was  entered  finding  that  said  Cythera  M.  Rappleye  had 
an  equitable  estate  in  said  land,  and  was  entitled  to  receive 
the  rents  and  profits  thereof  during  the  life  of  said  Celia  W. 
Wallace,  and  directing  said  trustee  to  pay  said  rents  to  her,  and 
dismissing  the  cross-bill  of  said  Celia  W.  Wallace  at  her  costs, 
for  want  of  equity.  From  this  decree  said  Celia  W.  Wallace 
has  appealed  to  this  court 

The  facts,  as  shown  by  the  pleadings  and  proofs,  are  sul> 
stantially  as  follows  :  John  S.  Wallace,  being  about  to  marry 
said  Celia  W.  Wallace  (then  Celia  Whipple),  conveyed  the  land 
in  question  to  Henry  S.  Monroe,  in  trust,  for  the  benefit  of  said 
Celia  Whipple.  The  declaration  of  trust  in  said  deed  is  as 
follows :  "  But  in  trust,  to  and  for  the  following  uses  and 
ti'usts,  to-wit:  for  the  sole  and  separate  use  of  the  said  Celia 
Whipple  during  her  natural  life,  and  free  from  the  debts, 
contracts  and  engagements  of  any  future  husband,  and  from  and 
after  her  death  for  the  benefit  of  any  child  or  children  of  said 
Celia  Whipple  by  said  party  of  the  first  part,  and  the  descend- 
ants of  any  such  child  or  children  being  deceased,  having 
descendants,  such  descendants  are  to  take  their  parent's  share 
in  equal  parts  between  them;  but  during  the  minority  of  any 
cliild  or  children,  the  trustee  or  trustees  hereunder  for  the 
time  being,  and  from  time  to  time,  shall  collect  and  receive 
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the  rents,  profits  and  income,  if  any,  of  said  premises,  or 
other  property  which  may  be  substituted  therefor  on  said 
trusts,  and  apply  the  same  for  the  benefit  of  snch  child  or 
children  or  descendants  thereof,  as  to  such  trustee  or  trustees 
sliall  seem  most  expedient,  or  settle  the  same  upon  any  such 
children  upon  their  attaining  their  majority  generally,  or  ujwn 
.  any  trust  which  may  be  declared  the  better  to  preserve  the  estate 
for  the  benefit  of  such  child  or  children  of  said  Celia  by  the 
said  John  S.  Wallace,  or  of  the  descendants  thereof  respectively 
as  aforesaid;  but  from  and  after  the  death  of  said  Celia,  if  the 
said  Wallace  shall  survive  her  an  1  such  child  or  children 
and  descendants  respectively,  the  said  Wallace,  his  heire  and 
assigns  forever,  shall  have  the  sole  use  and  benefit  of  the 
aforesaid  trust  property  and  the  avails  or  income  thereof,  and 
of  the  property  substituted  on  like  trusts  by  virtue  hereof, 
and  it  shall  and  miy  be  lawful  for  the  siiid  Celia,  by  her  sepa- 
rate writing,  to  be  acknowledged  as  in  the  case  of  an  unmar- 
ried person,  at  any  time  hereafter,  to  enable  the  said  Monroe, 
or  his  successor  or  successors  in  the  trust  aforesaid,  to  sell, 
convey,  mortgage,  lease  or. otherwise  incumber  or  dis]X)se  of 
any  part  or  the  whole  of  the  above  described  premises,  or 
other  property  substituted  for  the  same  on  the  same  trust,  or 
to  mako  any  contract  in  reference  thereto  which  the  said 
trustee  or  trustees  could  do  if  sole  owners  without  being 
bound  by  any  trust,  and  it  shall  not  be  the  duty  of  the  pur- 
chaser to  see  to  the  application  of  the  purchase  money,  and  in 
case  of  selling,  mortgiging  or  leasing  of  said  premises  or  any 
pait  thereof,  the  said  trustee  or  trustees  shall  pay  the  pur- 
chase money,  rent  or  other  moneys  into  the  hands  of  the  s:xid 
Celia,  or  invest  the  same  in  other  pro|3erty  upon  like  trusts 
and  with  like  powers,  and  in  all  respects  as  aforesaid  as  she 
shall  in  writing  elect  or  direct,  and  in  case  the  said  Monroe 
shall  die  or  resign,  or,  in  consequence  of  removing  to  a  dis- 
tant place  or  otherwise,  become  unable  and  unwilling  to  dis- 
charge the  duties  of  a  trustee  as  aforesaid,  then  the  said  Celia, 
by  her  separate  writing  to  be  acknowledged  as  if  she  were 
unmarried,  may  nominate  a  successor  in  trust  who  shall  have 
the  like  powers  and  be  subject  to  the  £ame  limitations  as  the 
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said  party  of  tlie  second  part.  In  case  the  said  property  sbal  I 
be  used  and  occupied  by  tlie  said  Celia  or  her  family,  the  said 
trustee  shall  in  no  way  be  liable  for  the  rents,  issues  and 
profits  of  the  same,  and  full  power  and  authority  is  hereby 
given  said  party  of  the  second  part  to  permit  said  Celia,  her 
husband,  or  any  agent  she  may  appoint,  to  collect  said  rents 
and  proiits  for  her  use,  and  said  trustee  shall  not  bo  bound 
to  see  to  the  payments  of  taxes  unless  he  shall  see  fit  to  do  so." 

Said  conveyance  to  said  trustee  was  executed  February  23, 
18ri5,  and  on  the  1st  day  of  the  following  Marcli,  John  S. 
Wallace  and  Celia  Whipple  were  married.  In  the  year  1867, 
there  was  born,  as  the  frait  of  said  marriage,  a  son,  John  S. 
Wallace,  Jr.,  who  died  in  1S82,  leaving  his  mother  surviving 
him.  On  the  9th  day  of  April,  1872,  Mrs.  Wallace  obtained 
a  divorce  from  her  husband  on  the  ground  of  cruelty,  and  the 
34:th  day  of  Djcember,  1878,  said  Wallace  died  leaving  him 
surviving  his  said  son,  John  S.  Wallace,  Jr.,  Frank  li.  Wal- 
lace,  a  daughter  by  a  former  marriage,  and  said  Cy thera  M. 
Rapplcye,  an  illegitimate  daughter. 

On  the  28th  day  of  March,  1874,  the  land  in  questioft  was 
leased  by  said  trustee  to  Henry  W.  Martin  for  a  term  of  ten 
years,  at  an  annual  rental  of  §50  J.  the  lessee  to  pay  all  taxes  an  1 
assessments  during  the  term.  On  the  3.>th  day  of  March, 
1876,  Kobert  Ilervey  and  others  brought  a  suit  in  assumpsit 
asrainst  Celia  W.  Wallace,  and  sued  out  an  attachment  in  aid 
of  said  suit,  by  virtue  of  which  the  Sheriff  attached  all  the 
right,  title  and  interest  of  said  Celia  W.  Wallace  in  said  land. 
Such  proceedings  were  had  in  said  suit  that,  on  the  5th  day 
of  January,  1878,  the  plaintiffs  therein  recovered  a  judgment 
asrainst  said  Celia  W.  Wallace  for  $450  and  costs,  with  an  order 
for  a  special  execution  for  the  sale  of  the  property  attached. 
On  the  28tli  day  of  October,  1878,  said  property  was  sold 
under  such  8f;ecial  execution  for  $497.47,  Elbridge  Hanecy, 
one  of  the  plaintiffs  in  the  execution,  becoming  the  purchaser 
and  receiving  the  certificate  of  purchase.  During  the  period 
of  redemption,  and  according  to  Hanecy's  testimony  on  the 
80th  day  of  October,  1879,  Hanecy  sold  and  assigned  said 
certificate  to  said  Cytlxcra  M.  Eappleye,  and  on  the  13th  day 
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of  ]V£arc  i,  1S80,  the  Sheriff  executed  a  deed  of  said  premiees 
to  bor.  Aft3r  tho  execution  of  said  doed,  both  Mre.  Wallace 
and  Mrs.  Kapplcjo  claimed  the  rents,  and  as  tlie  consequence, 
the  tenant  refused  to  pSLj  the  rent  to  either.  At  the  request 
of  both,  the  trustees  thereupon  took  measures  to  collect  the 
rent  due,  and  at  the  date  of  filing  his  bill  he  had  succeedod 
in  collectino^  a  portion  and  was  about  to  collect  the  residue. 

At  the  time  Oolia  Wallace  obtained  her  decree  of  divoi-ce 
from  her  husband,  the  court  awarded  her  as  alimony,  and  for 
the  support  and  maintenauce  of  her  son,  the  custody  of  whom 
was  committed  to  her,  $6,500  in  cash  and  $20,000  in  ten  years, 
with  8  per  cent,  interest,  payable  semi-annually,  the  last- 
mentioned  sum  beinf^  evidenced  by  two  promissory  notes  exe- 
cuted to  her  by  said  Wallace  for  the  sum  of  $10,000  each,  said 
notes  being  secured  by  a  deed  of  trust  on  certain  real  estate 
in  Chicago.  One  of  said  notes  was  paid  by  said  Wallace  in 
his  lifetime  and  the  other  remained  in  the  hands  of  Mrs.  Wal- 
lace. 

Immediately  after  the  death  of  Wallace,  his  daughter, 
Frank  R.  Wallace,  then  an  unmarried  woman  about  twenty- 
two  years  of  age,  and  one  Albert  P.  Sin'th,  were  appointed 
administrators  of  his  estate.  Frank  R.  Wallace  was  then  liv- 
ing in  the  family  of  Mrs.  Rappleye  and  her  husband,  both  of 
whom  were  on  unfriendly  terms  with  Mrs.  Wallace,  and  was 
largely  under  their  influence.  As  Mrs.  Wallace  claims,  and  as 
the  evidence  tends  to  show,  the  administration  of  said  estate 
was  carried  on  to  a  great  extent  according  to  Mr.  Rappleye's 
advice  and  under  his  control.  She  also  claims,  and  gave  evi- 
dence tending  to  prove  that  at  the  time  of  tlie  sale  of  said 
land  under  execution,  and  during  the  entire  period  of  redemi> 
tion,  she  was  in  embarrassed  and  straightened  circumstances, 
and  was  without  the  means  to  redeem  said  land  from  said  sale; 
that  she  was  wholly  de|>endent  upon  the  interest  on  the 
$10,000  note  held  by  her  for  the  money  to  make  said  redemp- 
tion; that  after  the  death  of  Wallace  no  interest  was  paid  her 
on  said  note  until  after  the  time  of  redemption  had  expired 
when  the  entire  interest  due  her  was  paid;  that  she  applied 
to  the  administrators  for  said  interest  to  enable  her  to  redeem 
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Baid  land,  but  that  the  administrators,  acting  under  the  advice 
of  Rappleje,  declined  to  make  such  payment,  the  purpose  of 
Kappleye  being,  as  she  alleges,  to  deprive  her  of  the  ability 
to  redeem  the  land  and  to  prevent  her  from  making  such 
redemption,  and  that  it  was  in  consequence  of  such  conduct 
on  the  part  of  Rappleye  that  she  failed  to  redeem  the  land. 
It  does  not  appear,  however,  that  she  ever  presented  either 
said  note  or  the  interest  coupons  to  the  Probate  Court  for 
allowance  as  claims  against  said  estate,  and  evidence  was  given 
on  behalf  of  Mrs.  Rappleye  tending  to  show  that  tlie  admin- 
istrators asked  her  to  present  her  claim  for  interest  to  said 
court  for  allowance,  assuring  her  that  if  allowed  it  would  be 
paid,  but  that  she  declined  to  do  so. 

She  also  claims  and  gave  evidence  tending  to  show  that  at 
the  date  of  the  sale  of  said  lands,  and  until  the  time  of  redemp- 
tion had  expired,  she  was  in  very  feeble  health,  and  was, 
owing  to  her  feeble  condition  of  body,  incapable,  physically 
and  mentally,  of  attending  to  any  ordinary  or  complicated 
matters  of  business,  and  that  such  facts  were  known  to  Mr. 
and  Mrs.  Rappleye,  and  she  alleges  that  her  said  sickness  was 
taken  advantage  of  by  Mrs.  Rappleye  in  acquiring  said  certifi- 
cate of  sale. 

The  evidence  further  shows  that  on  the  11th  day  of 
November,  1878,  Mrs.  Wallace  tiled  her  bill  in  chancery  in 
the  Circuit  Court  of  Cook  County  against  Hervey,  Anthony, 
Gait  and  Hanecy,  the  plaintiflFs  in  said  judgment,  and  the 
Sheriff  of  Cook  County,  alleging  that  said  plaintiflE-*,  as  her 
attorneys,  rendered  for  her  certain  professional  services,  and 
that  slie  deposited  with  them  the  promissory  note  of  one 
Martin,  for  $4:60,  as  security  for  the  payment  lo  them  of  a 
compensation  for  their  services  rendered  and  to  be  rendered, 
and  that  they  promised  that  the  amount  of  the  note  should  be 
collected  and  applied  in  payment  for  said  services,  and  any 
balance  returned  to  her;  that  before  the  maturity  of  the  note 
a  dispute  arose  between  her  and  said  attorneys  in  relation  to 
the  value  of  their  services,  and  that  in  March,  1876,  they 
brought  suit  against  her  in  said  Circuit  Court,  and  that  in 
such  suit  the  value   of  said  services  was  fully  litigated  and 
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determined  and  found  to  be  $450,  and  that  judgment  was 
thereupon  rendered  against  her  in  their  favor  for  that  amount; 
that  during  the  pendency  of  said  suit  $473.76  was  paid  said 
attorneys  on  said  note,  and  that  upon  the  recovery  of  said 
judgment  it  was  their  duty  to  apply  the  amount  so  collected 
to  the  satisfaction  of  said  judgment,  and  account  to  her  for  the 
residue;  that  they  refused  to  do  so,  and  claimed  that  their 
judgment  was  for  the  sum  due  them  over  and  above  the 
amount  of  said  note;  that  in  October,  1878,  they  sued  out  an 
execution  on  said  judgment,  and  on  the  28th  day  of  October, 
1878,  pretended  to  sell  the  property  in  question  to  said  Han- 
ecy  for  the  amount  of  the  judgment  and  costs,  and  that  the 
Sheriff  threatens  to  convey  to  Hanecy  all  lK3r  right,  title  and 
interest  in  said  land;  that  she  is  the  owner  of  an  equitable  life 
estate  in  said  premises,  and  by  the  pretended  sale  and  tiling  of 
the  certificate  thereof,  her  title  has  become  clouded;  that  the 
sale  is  wholly  invalid  as  against  her,  and  that  the  judgment, 
in  equity,  was  fully  paid.  The  bill  prayed  for  a  decree  agains»t 
all  of  said  parties,  enjoining  them  from  claiming  any  right, 
title  or  interest  in  said  premises  by  virtue  of  said  pi'etended 
sale  or  certificate  of  sale,  and  enjoining  the  Sheriff  and  his 
successors  in  oflice  from  executing  any  deed  of  said  premises 
in  pursuance  of  said  sale  to  Hanecy  or  his  assigns,  and  that 
the  judgment  might  be  declared  satisfied  and  the  plaintiflFs 
therein  be  decreed  to  satisfy  the  same  of  record,  and  said 
Hanecv  be  '"'>in))elled  to  execute  a  release  of  all  interest 
acquired  by  him  by  virtue  of  said  certificate,  and  that  tlie  said 
sale  might  be  declared  void,  and  an  accoimt  be  taken  and  a 
decree  rendered  in  her  favor  against  Herve}',  Anthony,  Gait 
and  Hanecy  for  any  balance  remaining  in  their  hands,  and  also 
a  general  prayer  for  relief.  The  defendants  answered  alleging 
the  validity  of  said  judgment  and  Sheriff's  sale,  and  a  replica- 
tion to  said  answer  was  filed,  and  on  final  hearing  on  pleadings 
and  |)roofs,  a  decree  was  entered  dismissing  the  bill  at  the 
costs  of  Mrs.  Wallace,  the  complainant  therein,  for  want  of 
equity.  In  the  ])resent  suit  Mrs.  Rappleye  has,  in  her  answer 
to  both  the  original  and  cross-bill,  set  up  said  proceedings  and 
decree  as  a  bar  to  so  much  of   the  "relief  prayed  for  by  Mi's, 
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Wallace  as  is  founded  npon  the  non-liability  of  her  interest  in 
the  land  in  q-iiestion  to  sale  on  said  execution.  The  remaining 
facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

Messrs.  Lyman  &  Jackson  and  Melville  W.  Fl'lleb,  for 
plaintiif  in  error. 

The  SheriflE's  deed  must  be  set  aside  on  account  of  the  fraud 
perpetrated  upon  plaintiflf  in  error  by  Nicholas  B.  Rappleye, 
the  husband  of  Oythera  M.  Eappicye. 

The  administrators  of  the  estate'  of  John  S.  Wallace  could 
neither  defeat  the  marriage  settlement  made  by  Mr.  Wallace 
in  his  lifetime,  by  purchasing  an  adverse  claim  to  it,  nor 
could  they  defeat  it  by  withholding  from  Mrs.  Wallace  money 
due  her  from  the  estate  and  thus  prevent  her  from  redeem- 
ing from  the  Sheriff's  sale. 

In  a  marriage  settlement   the  trustee  is  bound  to  carry  the 
appointment  into  execution  without  himself  setting  up,  or 
allowing  any  one  else  to  set  up,  anything  to  defeat  it.     Iloven- 
don  on  Fraud,  Vol.  1  (Ed.  of  1832),  481;  Morris  v.  Clarkson, 
1  Jac.  &  Walk.  107. 

We  insist  that  the  marriage  settlement  having  been  made 
by  Mr.  Wallace  in  his  lifetime,  and  he  being  incapacitated 
from  defeating  it,  the  administrators  of  his  estate  were  under 
like  disability.  If  ho  had  purchased  a  tax  claim  for  the  pur- 
pose of  defeating  the  marriage  settlement,  there  can  be  no 
doubt  but^that  a  court  of  equity  would  have  allowed  her  to 
redeem. 

The  trustees  of  John  S.  Wallace,  being  incapacitated  from 
purchasing,  the  Sheriff's  certificate  for  the  purpose  of  setting  it 
up  to  defeat  the  marriage  settlement  made  by  Wallace  in  his 
lifetime,  or  from  withholding  money  due  to  Mrs.  Wallace, 
growing  out  of  the  marital  relation  existing  between  Mr.  and 
Mrs.  Wallace,  for  the  purpose  of  preventing  her  from  pro- 
tecting her  marriage  settlement,  the  same  disability  extended 
to  both  Mrs.  and  Mr.  Rappleye. 

All  the  acts  of  Rappleye  connected  with  the  estate  must  be 
subjected  to  the  closest  scrutiny,  and  neither  he  ncr  his  wife 
can  be  permitted  to  obtain  any  advantage  growing  out  of  his 

Vol.  XXII  99 
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connection  with  the  estate.  Davis  v.  Hamlin,  108  111.  39,  48; 
Keech  v.  Sand  ford,  1  Ld.  Cases  in  Eq.  53  ;  G.,  G.  &  S.  R.  K- 
Co.  V.  Kelly,  77  111.  426,  434. 

Appellant  had  no  interest  in  the  property  in  qnestion  sub- 
ject to  levy  of  attachment  or  execution,  and  was  therefore 
entitled  to  the  relief  prayed  by  her  cross-bill. 

Under  the  provisions  of  the  contract  Mis.  Wallace  had  no 
snch  legal  or  equitable  right  or  interest  in  or  to  the  land  itself 
as  was  subject  to  the  levy  of  an  attachment  or  execution,  and 
as  the  trust  was  created  in  good  faith  by,  and  tlie  fund  pro- 
ceeded from  a  person  other  than  Celia  W.  Wallace,  it  could 
not  be  reached  by  creditor's  bill. 

The  trust  created  by  this  deed  was  clearly,  as  this  court  has 
held,  an  active  trust  and  not  a  passive  one.  Mrs.,  Wallace  had 
not  the  fee  nor  any  other  estate,  right,  title,  or  interest  in  or 
to  the  land  itself,  which  she  could  convey  or  transfer,  and 
therefore  none  such  as  could  be  taken,  conveyed  or  ti^ansferred 
in  invitum. 

Trusts  of  real  and  personal  property  and  of  the  rents,  issues, 
profits  and  produce  of  the  same,  may  be  created,  wliich  shall 
secure  the  use  of  the  same  during  life,  to  the  beneficiary,  but 
so  that  it  shall  not  be  subject  to  alteration  either  by  voluntary 
act  on  his  part,  or  in  in  vitu?n  by  his  creditors.  Sju'ndle  v. 
Shreve,  11  U.  S.  542;  Steip  v.  Whitehead,  111  111.  247. 

Mr.  James  E.  Munroe,  for  Cythera  M.  Eappleye,  defenc'- 
ant  in  error. 

"  Our  statute  of  wills  requires  all  claims  to  be  presented  to 
the  Probate  Court,  and  to  bo  there  adjusted  before  they  can 
be  leg*ally  paid  out  of  the  assets  of  the  estate."  Eeitzell  v. 
Miller,  25  111.  67;  Walker  v.  Deihl,  79  111.  473;  Lynch  v. 
Hickey,  13  111.  App.  139. 

An  heir  is  under  no  liability  to  pay  the  debt  of  the  ancestor 
from  whom  he  takes  real  estate,  except  when  the  ]  ei^onal 
estate  of  the  ancestor  is  exhausted,  or  until  it  has  been  deter- 
m'ned  to  be  insuflicient  to  pay  the  liabilities  of  the  deceased. 
McLean  v.  McBean,  74  III.  134  ;  Diversey  v.  Johnson,  93  111. 
547,  557;  Ryan  v.  Jones,  15  111.  1. 

The  administrators  had  no  power  to  make  the   proposed 


First  District — March  Term,  1887.        611 

Wallace  v.  Monroe. 

exchange  of  securities.  Tlieir  duties  were  to  pay  tlie  debts 
due  from  the  estate  upon  probate  thereof,  to  collect  debts  due 
to  the  estate,  and  pay  the  balance  in  their  hands  remaininoj  to 
the  distribntees  under  the  order  of  the  Probate  Court.  Reit- 
zell  V.  Miller,  25  III.  67;  Scott  v.  Atchison,  38  Texas,  390 ; 
Parkam  v.  Stith,  56  Miss.  465. 

It  is  well  settled  that  statutory  rights  of  redemption  will 
not  be  extended  by  courts  of  equity  to  cases  not  provided  for 
by  the  statute.  This  rule  is  enforced  by  the  following  authori- 
ties and  many  more  that  might  be  cited.  McCormack  v.  Riis- 
eell,  25  Pa.  St.  185;  Smith  v.  Macon,  20  Ark.  17. 

Failure  to  redeem  within  the  statutory  period  through  mis- 
take of  law  or  fact,  or  through  negligence,  will  not  be  a  ground 
for  equitable  interference  afterward.  Campau  v.  Godfrey, 
18  Mich.  27;  Playter  v.  Cochran,  37  Iowa,  258. 

The  trustee  had  a  discretion,  which  equity  could  not  con- 
trol, to  grant  or  deny  the  request  to  mortgage  the  property. 
Wallace  v.  Wallace,  82  HI.  530. 

Bailey,  J.  All  the  right,  title  and  interest  of  Celia  W, 
Wallace  in  and  to  the  land  in  controversy  having  been  seized 
on  attachment  and»8old  on  execution,  the  question  is  raised 
whether  she  had  any  interest  or  estate  in  said  land  liable  to 
attachment  or  execution.  The  statute  in  relation  to  the  ser- 
vice of  writs  of  attachment  is  as  follows : 

'*  Such  officer  shall  witliout  delay  execute  such  writ  of 
attachment  upon  the  lands,  tenements,  goods,  chattels,  rights, 
credits,  moneys  and  effects  of  the  debtor,  or  upon  any  lands 
or  tenements  in  and  to  which  such  debtor  lias  or  may  claim 
any  equitable  interest  or  title,  of  sufficient  value  to  satisfy  the 
claim  sworn  to,  with  costs  of  suit,  as  commanded  in  such 
writ.''     K.  S.,  Chap.  1 1,.  Sec.  8. 

The  statute  in  relation  to  judgments  and  executions  is 
equally  broad.  After  declaring  that  judgments  and  execu- 
tions issued  thereon  shall  be  liens  upon  the  real  estate  of  the 
judgment  debtor,  it  defines  the  term  "real   estate"  as  follows: 

"  The  term  'real  estate,'  when  used  in  this  act,  shall  include 
lands,  tenements,  hereditaments,  and  all  legal  and  equitable 
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rightiand  interests  therein  and  thereto,  including  estates  for  the 
life  of  the  debtor  or  of  another  person,  and  estates  for  years, 
and  leasehold  estates,  when  the  unexpired  term  exceeds  live 
years."    R  8.,  Chap.  77,  Sec.  3. 

Prior  to  March  31,  1869,  an  attachment  could  not  be  levied 
up(»n  an  equitable  interest  in  lands.  West  v.  Schnebley,  54 
111.  523;  Farrar  v.  Payne,  73  III.  82.  The  section  of  the 
Attachment  Act  above  cited,  which  was  passed  March  31, 
1869,  and  re-enacted  December  23,  1871,  renders  equitable 
interests  in  land  subject  to  attachment  to  the  same  extent  as 
legal  titles.  Laclede  Bank  v.  Keeler,  103  111.  425.  It  can 
not  bo  doubted,  we  think,  that  at  the  time  of  the  service  of 
the  writ  of  attachment,  Mrs.  Wallace  had  an  equitable  estate 
for  life  in  the  land  In  question.  Said  land  was  conveyed  to 
the  trustee  to  be  held  by  him  in  trust  "  for  the  sole  and  sep- 
arate use  of  the  said  Celia  Whipple  (now  Mre.  Wallace)  during 
her  natural  life."  Language  could  scarcely  have  been  chosen 
manifesting  more  clearly  an  intention  to  vest  Mrs.  Wallace 
with  the  entire  equitable  estate  for  life.  While  the  legal 
estate  was  conveyed  to  the  trustee,  the  entire  beneficial  inter- 
est was  given  to  her.  The  subsequent  portions  of  the  deed 
contain  various  provisions  directing  and  regulating  the  man- 
ner  in  which  the  trust  was  to  be  executed,  but  they  in  no  way 
change  the  character  of  the  interest  vested  in  Mi*s.  Wallace  as 
an  equitable  estate  in  the  land.  There  can  be  no  doubt  then 
that  her  interest  in  said  land  was  an  equitaVe  interest  or  title 
within  the  meaning  of  the  Attachment  Act,  and  that  it  was  sub- 
ject to  attachment. 

We  are  also  of  the  opinion  that  Mrs.  Wallace  is  precluded  by 
the  decree  in  her  chancery  suit  against  Hervey  and  others  from 
alleging,  as  against  the  purchaser  at  the  execution  sale,  or  his 
assignee,  that  her  interest  in  said  land  was  not  subject  to  attach- 
mont.  In  her  bill  in  that  case  she  alleges  that  she  had  an  equi- 
table life  estate  in  said  premises,  but  alleged  that  the  sale  was 
invalid  and  prayed  to  have  it  so  declared.  The  decree  dis- 
missing her  bill  for  want  of  equity  was  a  final  adjudication  upon 
the  question  of  the  validity  of  said  sale,  and  is  conclusive  of 
that  question  whenever  it  arises  between  her  and  the  defend- 
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ants  to  said  bill  or  those  standing  in  the  relation  of  privity 
with  them. 

But  that  portion  of  the  decree  to  whiph  onr  attention  is 
chiefly  directed  by  counsel,  is  that  which  denies  the  prayer  of 
Mrs.  Wallace's  cross-bill  to  be  permitted  to  redeem.  In  sup- 
port of  her  prayer  to  be  allowed  now  to  redaem  from  the 
execution  sale,  she  urgas  the  following  equitable  considera- 
tions :  1,  That  at  the  time  of  the  sale,  and  during  the  period 
allowed  by  the  statute  for  redemption,  she  was  in  such  health 
physically  and  mentally,  as  to  be  incapable  of  attending  to 
business;  2,  That  during  the  same  period  she  was  in  strait- 
ened pecuniary  circumstances,  and  without  the  means  to  make 
the  redemption:  and  3,  That  she  was  deprived  of  money  to 
which  she  was  entitled,  and  which  would  have  been  sufficient 
to  enable  her  to  redeem  from  the  sale,  by  the  fraudulent  or 
oppressive  acts  of  the  administrators  of  the  estate  of  John  S. 
Wallace,  deceased,  of  Mr.  Eappleye,  and  of  the  trustee,  until 
the  period  of  redemption  had  expired. 

With  regard  to  the  first  two  of  the  foregoing  grounds  for 
relief,  it  is  suflScient  to  say,  that  however  much  the  misfortune 
of  physical  or  mental  debility  or  of  want  of  means  may  appeal  to 
our  sympathies,  they  never  have  been,  so  far  as  we  are  advised, 
and  can  not  bo,  recognized  as  sufficient  grounds  for  allowing  a 
party  to  redeem  after  the  statutory  period  has  expired.  The 
statute  makes  no  exception  in  favor  of  those  thus  unfortu- 
natelv  situated,  and  we  are.  not  aware  that  the  courts  have 
attempted  to  do  so. 

As  to  the  other  ground  for  relief,  even  if  it  should  be  held 
to  be  good  in  law,  we  do  not  think  that  it  is  made  out  by  the 
evidence.  No  fraudulent  practice  or  oppressive  conduct  is 
shown  as  against  Mrs.  Rappleye,  the  holder  of  the  title  under 
the  execution  sale.  There  is  no  proof  that  she  has  done  any- 
thing of  which  Mrs.  Wallace  has  a  legal  right  to  complain. 
It  is  claimed,  however,  that  the  course  pursued  by  the  adminis- 
trators and  the  trustee  in  relation  to  Mrs.  Wallace  was  under  the 
direction  and  advice  of  Mr.  Rappleye,  her  husband,  and  that  in 
all  those  matters  Mr.  Rappleye  was  acting  in  the  interest  and  as 
the  agent  of  his  wife.     The  evidence  tends  to  show  that,  in 
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the  purchase  of  the  certificate  of  sale,  Mr.  Kappleje  carried 
on  tlie  negotiation  and  made  the  purchase  as  his  wife's  agent, 
bat  there  is  no  evidence  tliat  his  agency  extended  beyond 
that  single  transaction.  The  relation  of  principal  and  agent 
does  not  spring  from  that  of  husband  and  wife,  nor  can  it  be 
prcsniued  from  that  relation  alone.  Before  Mrs.  Rappleye 
can  be  charged  with  responsibility  for  the  acts  of  her  husband, 
she  must  be  shown  by  some  aflSrmative  and  satisfactory  evi- 
dence to  have  given  him  authority  to  act  in  her  behalf, and  in 
the  absence  of  such  evidence  she,  in  all  her  pro])erty  rights,  is 
as  much  a  stranger  to  him  as  though  no  relation  whatever 
existed  between  them.  Whatever,  then,  may  have  been  done 
by  Mr.  Rappleye,  or  the  administratoi*s,  or  the  trustee,  can 
have  no  effect  npon  the  legal  or  equitable  rights  of  Mrs. 
Rappleye. 

But  we  are  of  the  opinion  that  Mrs.  Wallace  lias  no  ground 
of  complaint  in  relation  to  the  action  of  the  administrators  in 
refusing  to  pay  her  money.  At  the  time  of  the  death  of  Mr. 
Wallace,  Mrs.  Wallace  held  his  promissory  note  for  |110,0W, 
secured  by  a  deed  of  trust  on  real  estate,  and  bearing  interest 
at  the  rate  of  8  per  cent,  per  annum,  payable  semi-anuu- 
allv.  Of  this  interest  an  installment  of  §400  became  due  in 
April,  1S79,  and  a  like  installment  in  October  of  the  same 
vear.     So  far  as  we  can  see  from  the  evidence,  these  two  sums 

m 

were  all  the  money  due  and  payable  to  her  from  the  estate  of 
Mr.  Wallace  up  to  the  time  the  redemption  from  said  sale 
expired.  Tlie  evidence  tends  to  show  that  she  applied  to  tlie 
administrators  for  payment  of  those  sums,  and  that  tliey,  act- 
ing under  Mr.  Rappleye's  advice,  refused  to  j  ay  them.  It 
further  apjxjars,  however,  that  she  neglected  to  exhibit  her 
claim  for  said  interest  to  the  Probate  Court  for  allowance, 
and  the  evidence  tends  to  show  that  she  was  requested  by  the 
administrator  to  make  such  presentation  of  her  claim,  they 
telling  her  that  they  would  pay  it  when  allowed.  The  ]X)si 
tion  thus  taken  by  the  administrators  was  clearly  correct  and 
legt\l.  Tliey  had  no  right  to  pay  out  the  moneys  of  the 
estate  except  upon  the  order  of  the  Probate  Court  in  8:itisf ac- 
tion of  claims  duly  presented  and  proved,  and  allowed  by  that 
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court,  and  it  certainly  was  not   their   duty  to  pay  a  claim  not 
proved  or  allowed.   Under  the  circumstances,  then,  their  refusal 
to  pay  Mrs.  Wallace's  claim  for  interest  partook  of  no  element  * 
of  either  fraud  or  oppression. 

It  is  further  claimed  by  Mrs.  Wallace  that,  as  a  means  of 
raising  money,  she  proposed  to  the  administrators  to  exchange 
her  JjlO,000  note  and  deed  of  trust  for  certain  other  property 
belonging  to  the  estate,  but  that  the  administrators,  acting 
tinder  the  advice  of  Kapplej'o,  refused  to  make  the  exchange. 
Apart  from  the  fact  that  Mrs.  Rappleye  is  in  no  way  con- 
nected with  the  matter  of  such  proposition,  we  are  unable  to 
see  how  Mrs.  Wallace  can  complain  of  the  action  of  the 
administrators  in  this  respect.  Whetlier  they  had  the  power 
to  make  the  exchange  or  not,  they  clearly  had.  the  right  to 
decline  to  make  it,  and  their  doing  so  was  an  act  of  neither 
fraud  nor  oppression,  so  far  as  concerns  Mrs.  Wallace. 

It  is  said  that  the  trustee  was  at  fault  in  not  complying 
with  Mrs.  Wallace's  request  to  mortgage  the  land  in  question 
for  the  purpose  of  raising  money  to  redeem  said  land  from 
the  execution  sale.  The  evidence  shows  that  Mrs.  Wallace 
applied  to  the  trustee  to  mortgage  said  land  for  $2,500  to 
raise  m  )noy,  not  only  for  the  purpose  of  such  redemption,  but 
to  defray  the  expenses  of  the  maintenance  of  her  infant  child. 
The  trusteg  seems  to  have  discussed  the  matter  with  her,  and 
to  have  expressed  the  opinion  that  the  execution  of  a  mort- 
gage for  that  amount  would  be  unwise,  and^  he  appears  to  have 
suggested  to  her  the  expediency  of  trying  to  borrow  the 
money  on  the  security  of  her  $10,000  note  and  deed  of  trust. 
She  does  not  seem  to  have  pressed  her  request  for  the  execu- 
tion of  a  mortgage,  and  the  matter  does  not  appear  to  have 
been  finally  decided  b3tween  them,  as  she  admits  in  her  testi- 
mony that  the  trustee  did  not  refuse  her  request  to  execute 
it.  Wo  see  in  these  facts  no  ground  of  relief  to  Mrs.  Wallace, 
especially  in  view  of  the  decision  of  the  Su])reme  Court 
giving  construction  to  the  identical  deed  by  which  said  trust 
was  created,  that  while  by  the  terms  of  said  deed  Mrs.  Wal- 
lace could  authorize  the  trustee  to  sell  the  land,  she  could  not 
compel  him  to  do  so,  and  that  no  sale  could  be  made  without 
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the  coQcarrence  of  both  the  cestui  que  trust  and  the  trustee. 
Wallace  v.  Wallace,  82  111.  530.  It  ia  manifest  that  bj  the 
terms  of  said  deed,  the  rale  applicable  to  a  sale  applies  as  well 
to  a  mortgage. 

We  are  of  the  opinion  that  the  decree  of  the  court  below 
was  the  only  one  justified  by  the  law  and  the  evidence,  and 
it  will  be  affirmed. 

Decree  affirmed. 

MoBAN,  J.,  took  no  part  in  the  decision  of  this  case. 


Mary  L.  Lambert  and  Rudolph  Lambert 

V. 

Frances  Hyers. 

» 

Foreclosure  of  Trust  Deed—Parties— Practice — Evidence, 

1.  In  a  salt  in  chancery  to  foreclose  a  tmst  deed  in  the  nature  of  a 
mort^jTigre,  the  grantee  in  such  deed,  in  whom  the  legal  title  is  vested,  is  an 
indispensable  party. 

2.  If  such  grantee  is  dead,  such  fact  must  be  brought  into  the  bill  either 
by  way  of  amendment  or  supplement,  and  it  should  be  supported  by  evi- 
dence.   A  mere  recital  of  the  fact  in  the  decree  is  insufficient. 

3.  Upon  the  death  of  the  original  trustee,  his  successor,  if  any,  should 
bs  made  a  party  to  the  proceedings. 

4.  In  the  case  presented,  it  is  held:  That  the  evidence  on  the  issue  of 
payment  of  the  note  secured  by  the  trust  deed,  while  closely  conflicting, 
shows  no  such  preponderance  in  favor  of  the  defendants  as  would  justify  a 
reversal  of  the  decree  on  that  ground. 

[Opinion  filed  June  28,  1887.] 

In  error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Thomas  A.  Moran,  Judge,  presiding. 

Mr.  C.  M.  Hardy,  for  plaintiffs  in  error. 

Mr.  George  C.  Christiak,  for  defendant  in  error. 
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McAllister,  P.  J.  This  was  a  bill  in  chancery  brought 
February  25,  1884,  by  Frances  Hyers  against  Mary  L.  and 
Kudolph  Lambert  to  foreclose  a  deed  of  trust  made  July  13, 
1883,  by  said  Lamberts,  conveying  land  described  therein  to 
Madison  Beal  as  security  for  the  payment  by  said  Lamberts  of 
their  promissory  note  for  $3,500,  payable  to  the  plaintiff  on  or 
before  five  years  from  said  last  mentioned  date,  with  interest  at 
the  rate  of  six  per  cent.,  payable  semi-annually.  The  trust 
deed  provided  for  the  whole  indebtedness  becoming  due  upon 
the  failure  to  pay  any  part  of  the  interest  and  contained  the 
powers  in   the  trustee  usually  expressed  in  such  deeds. 

There  was  also  this  provision:  "In  case  of  the  death, 
resignation,  removal  from  said  Cook  County  or  other  inability 
to  act  of  said  grantee,  then  George  C.  Christian  of  Cook 
County  is  hereby  appointed  and  made  successor  in  trust  herein, 
with  the  like  power  and  authority  as  is  hereby  vested  in  said 
grantee." 

Beal,  the  grantee,  was  named  as  a  party  defendant  in  the 
bill  and  summons,  but  there  was  a  direction  of  the  plaintiff's 
solicitor  upon  the  summons  not  to  serve  him  and  he  was  not 
sei'ved-  There  was  no  allegation  in  the  bill  that  Beal  had 
died,  resigned,  removed  from  the  county,  or  become  unable 
to  act  as  such  trustee.  Georire  C.  Christian  was  made  a  party 
defendant  to  the  bill  as  originally  filed,  but  there  was  nothing 
on  the  face  of  the  bill  to  show  that  he  was  a  necessary  or  even 
a  proper  party,  and  there  was  no  amendment  of  that  bill  or  any 
supplementary  bill  filed. 

The  Lamberts  filed  answers  setting  up  payment  of  the  entire 
indebtedness  as  a  defense.  Issue  was  taken  on  that  defense, 
and  the  case  heard  by  the  chancellor  upon  oral  testimony,  who 
found  against  it  and  entered  a  decree  finding  the  amount  due 
and  directing  a  foreclosure  of  the  mortgage.  Upon  that 
decree  the  Lamberts  bring  error  to  this  court. 

We  have  read  the  evidence  upon  the  question  of  payment 
and  find  it  closely  conflicting,  but  there  was  no  such  prepon- 
derance in  favor  of  the  defendants  below  as  would  justify  us 
in  reversing  the  finding  of  the  chancellor  who  had  the  wit- 
nesses before  him  and  therefore  a  better  opportunity' of  judg- 
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ing  of  thoir  credibility  than  we  can  have.  Besides  there  are 
circumstances  testified  to  by  the  Lamberts  themselves  which 
strongly  tend  to  lead  the  impartial  judicial  mind  to  the  con- 
clusion that  their  story,  about  having  paid  and  taken  up  the 
said  note  and  then  afterward  losing  it  by  reason  of  its 
destruction  by  a  child,  was  a  pure  invention  having  no  basis 
in  truth,  es|>ecially  in  view  of  the  undoubted  fact  that  tlie 
complainant  had  had  said  note  all  the  time  in  her  possession 
or  under  her  immediate  control,  and  produced,  proved  and 
fully  established  its  identity  on  the  hearing. 

There  is,  however,  such  an  error  in  the  proceedings  that 
*  we  must  reverse  the  decree  for   the  purpose  of  correcting 
that  error. 

In  a  suit  in  chancery  to  foreclose  a  trust  deed  in  the  nature  of 
a  mortgage,  the  grantee  in  such  deed,  in  whom  the  legal  title 
is  vested,  is  an  indispensable  party.     Walsh  v.  Truesdell,  1 
111.  App.  126,  and  authorities  there  cited. 

Beal  was  such  grantee.  As  above  stated  he  was  named  as 
party  defendant  in  the  bill,  but  was  not  served,  and  November 
18,  1884,  on  motion  of  the  plaintiff's  solicitor,  the  bill  was 
dismissed  as  to  him  without  any  reason  being  assigned.  It  is 
true  that  in  the  final  decree  it  is  recited  that  the  bill  had  been 
theretofore  dismissed  as  to  said  Beal  because  of  his  death.  But 
the  certificate  of  evidence  purports  to  contain  all  the  evi- 
dence in  the  case  and  that  showa  nona  as  respects  Beal's 
death. 

If  it  be  true  that  he  has  died,  that  fact  must  be  brought 
into  the  bill  by  proper  allegation,  either  by  the  way  of  amend- 
ment or  supplement  according  to  the  time  of  its  occurrence 
with  relation  to  that  of  comm3ncing  the  suit,  and  it  should  be 
supported  by  evidence,  and  then  it  should  be  further  alleged 
and  proved  that  George  0.  Christian  had  accepted  the  trust 
as  successor  to  said  Beal.  If  the  latter  has  not  departed  this 
life  he  should  be  served  with  summons. 

For  the  reason  stated  the  decree  below  must  be  reversed 
and  the  cause  remanded  for  the  purpose  of  correcting  and 
with  directions  to  correct  the  error  pointed  out. 

Decree  reversed, 

MoEAN,  J.,  took  no  part  in  the  decision  of  this  case. 
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Christophkr  B.  Bouton 

V. 

A.  B.  Dement  et  al.,  etc. 

Cred%tor*ff  Bill — Croffft-bill  hy  Assignee  of  Insolvent  Insurance  Com- 
pany — Decree  against  Stockholder — Fraud— Parties, 

Upon  a  creditor's  bill  filed  by  jadjfment  creditors  of  an  insolvent  insurance 
company  against  said  company,  the  Jissig^nee  and  others,  and  a  cross-bill  filed 
by  said  aasigfn  e,  it  is  held:  That  the  company's  assignee  was  a  proper  party 
c<iuiplainant  in  the  cro^s-bill;  and  that  the  evidence  sustains  the  decree 
against  one  of  the  defendants  finding  that  the  company  had  boen  fraudulently 
deprived  of  certain  notes  given  by  him  in  payment  for  stock  issued  to  him. 

[Opinion  filed  June  28,  1887.] 

Appeal  from  the  Circuit  Conrt  of  Cook  County;  the  Hon. 
Thomas  A.  Mobak,  Judge,  presiding. 

Messrs.  Leaking  &  Thompson,  for  appellant. 

Appellant  obtained  the  stock  held  by  him,  on  January  16, 
1875,  by  exchanging  therefor  stock  of  the  Union  Insurance 
Company.  This  transaction  occurred  and  was  closed  nearly 
two  years  before  the  policy  to  complainants  in  the  original 
bill  was  issued,  on  which  their  claim  was  based,  hence  said 
complainants  are  entitled  to  no  relief  on  account  of  the  hold- 
ing of  stock  by  appellant. 

Complainant  in  the  cross-bill  is  a  voluntary  assignee  under 
a  deed  of  assignment  by  the  Empire  Fire  Insurance  Company, 
of  Wheaton,  and  as  such  possesses  no  other  or  greater  powers 
than  those  possessed  by  this  assignor  at  the  time  of  the  assign- 
ment. His  whole  power  is  derived  from  the  deed  of  assign- 
ment. Bishop  on  Insolvency  and  Assignments,  p.  270,  Sec. 
292;  Estabrook  v.  Messersmith,  18  Wis.  551;  Hawk's  Assignee 
v.  Pretzlaff,  51  Wis.  160;  Brownell  v.  Curtis,  10  Paige,  210; 
Jones  V.  Yates,  9  Barn.  &  C.  532 ,-  Leach  v.  Kelsy,  7  Barb. 
466;  Knowles  v.  Lord,  4  Whart  500  ;  Starr  &  C,  111.  Stat* 
Sec.  47,  Chap.  72. 
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The  original  bill  having  been  filed  on  behalf  of  complain- 
ing creditors  alone,  and  not  on  behalf  of  creditors  generally, 
tliov  eould  in  no  event  \ye  en  itlcd  to  a  decree  for  a  larger 
amount  than  sufficient  to  liquidate  their  judgment  and  costs. 

Mr.  R.  A-  Childs,  for  appellee. 

Xo  payment  has  been  made  for  the  stock  taken  by  appel- 
lant, and  he  is  liable  therefor  to  the  creditors  of  the  insolvent 
corporation.  Upton  v.  Tribilcock,  91  U.  S.  45;  Sawyer  v. 
Iloag,  17  TVall.  610;  New  Albany  v.  Bnrk,  11  Wall.  106  ; 
Morawetz  on  Private  Corporations,  588-9;  Melvin  v.  Lamar 
Ins.  Co.,  80  Hi.  446;  Union  Ins.  Co.  v.  Freer  Stone  Mfg.  Co., 
97  111.  537;  Brigham  v.  Mead,  10  Allen,  245;  Seymour  v. 
Sturgess,  26  N.  Y.  134. 

The  decree  was  properly  rendered  in  favor  of  the  assignee 
for  the  benetit  of  the  creditoi-s.  Dewing  v.  Perdicaries,  96 
U.  S.  193;  Austin  v.  Daniels,  4  Den.  301;  Hodges  v.  New 
Eng.  Screw  Co.,  1  R.  I.  312;  Xeal  v.  Hill,  16  Cal.  145;  Char- 
itable Corporations  v.  Sutton,  2  Atk.  401;  Hersey  v.  Yeazie, 
24  Me.  12;  Smith  v.  Poor,  40  Mc.  415;  Robinson  v.  Smith,  3 
Paige,  222, 

The  assignee  represents  the  creditors,  and  may  pursue,  col- 
lect and  receive  the  assets,  both  legal  and  equitable,  of  the 
insolvent  debtor  on  their  behalf. 

The  insolvent  debtors'  act,  as  amended  in  1877,  has  greatly 
extended  the  powers  of  assignees.  Starr  &  C.'s  III.  Stat, 
Sjcs.  37,  44,  47;  Paddock  v.  Bates,  19  111.  App.  470. 

It  is  the  duty  of  the  assignee,  on  behalf  of  the  creditors : 

1.  To  present  to  the  court  their  claim.  Starr  &  C.'s  111. 
Stat;,  Chap.  72,  Sees.  37,  40. 

2.  To  prosecute  them  to  judgment.     Same  Act,  Sec.  41. 

3.  lie  then  stands  as  judgment  creditor  seeking  assets  of 
the  insolvent  estate,  out  of  which  such  judgments  may  bo 
satisfied.  His  position  in  this  suit  is  similar  to  that  of  the 
complainant  in  the  original  bill,  and  precisely  the  same  reasons 
exist  for  him  to  receive  the  money  and  to  enter  a  decree  in 
his  favor  that  would  exist  in  case  of  any  other  judgment  cred. 
itor.     Pcnnell  v.  Lamar  Ins.  Co.,  73  111.  303. 

The  capital  stock  of  a  corporation  can  not  bo  relieved  from 
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liis  liability  to  creditors  by  any  artifice,  device,  mistake  or 
chauge  in  the  character,  whether  the  transaction  be  hona  fides 
or  mala  fides.  Upton  v.  Tribilcock,  91  U.  S.  45;  Sawyer  v. 
Hoac^,  17  Wall.  610;  Cumberland  C.  &  I.  Co.  v.  Parish,  42 
Md.  600;  Emporium  E.  E.  &  Mfg.  Co.  v.  Emrie,  64  III.  345; 
Thompson's  Liability  of  Stockholders,  Sees.  11, 13,  357;  Woou 
V.  Durnmer,  3  Mason,  308;  Adler  v.  Milwaukee  Patent  Brick 
Co.,  13  Wis.  60. 

McAllister,  P.  J.  Tliis  is  an  appeal  by  Bouton  from  the 
decree  of  the  court  below  for  the  sum  of  $17,584.92,  rendered 
against  him  June  30,  1883,  on  a  hearing  upon  pleadings  and 
proofs  in  the  original  and  cross-suits  of  the  parties  as  stated 
below.  Such  decree  was  based  upon  an  alleged  breach  of  an 
under tiiking  on  the  part  of  said  Bouton  to  pay  to  the  Empire 
Fire  Insurance  Company,  of  Wheaton,  for  sliares  of  the  capi- 
tal stock  of  said  company,  amounting  in  all  to  $14,000,  issued 
by  said  company  to  and  taken  by  him  January  25,  1875,  but 
for  which  he  had  never  in  fact  paid. 

It  appears  that  in  January,  1877,  said  company  issued  a 
policy  of  insurance  to  appellees,  Dement,  Clark  &  Israel,  upon 
a  certain  building  which  was  burned  in  the  next  succeeding 
month;  that  about  October  1,  1878,  the  said  company  becom- 
ing insolvent,  made  a  general  assignment  under  the  statute  to 
appellee  Cole  for  the  benefit  of  their  creditors,  which  .trust 
Cole  accepted;  that,  October  2^,  1878,  Dement,  Clark  & 
Israel,  having  previously  brought  suit  upon  said  policy  against 
the  insurance  company,  obtained  a  judgment  for  $3,500  as 
damages  and  $17  costs  against  said  company,  and  having 
exhausted  their  rem;idy  at  law  upon  the  judgment  without 
avail,  March  2,  1880,  they  brought  a  creditor's  bill  upon  said 
judgment,  setting  out  the  matters  aforesaid,  among  oilier 
things  alleged  and  charged,  making  said  company,  Bouton, 
Cole  and  others,  parties  defendant,  and  praying  for  discovery 
and  relief.  Bouton  and  others  filed  their  respective  answers. 
So  did  said  Cole,  but  admitting  all  the  material  allegations  of  the 
bill.  He  also  filed  a  cross-bill  in  his  character  as  such  assignee, 
making  all  the  other  parties  to  the  original  bill  defendants, 
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and  alleging  Bonton's  liability  to  said  company  and  breaches 
of  tmst  on  his  and  the  part  of  otlier  directors  and  officers  of 
said  cDDi'ianj,  praying  for  the  proper  relief  and.  that  the 
mmeysto  be  collected  of  the  several  parties  charged  with 
liability  to  said  company  he  required  to  pay  the  several 
amounts  found  against  them  to  him,  to  be  distributed  among 
the  creditors  of  the  said  company  under  the  directions  of  the 
court 

The  evidence  shows  tliat  at  or  immediately  after  the  time 
when  Bouton  took  said  shares  of  stock  he  was  elected  and  a}»- 
]>ointed  one  of  the  directors  and  a  member  of  the  finance  com- 
mittee of  said  corporatiiin.  \vhicL  position  he  acx^pted  and 
c«^n  tinned  to  hold  down  to  th  >  limo  of  the  said  general  assign - 
mem:  that  at  the  time  of  taking  »aid  shares  of  stock,  ho,  Bou- 
tou,  gave  his  promissory  note  t«»  i«aid  company  as  security  for 
the  j>ayment  therefor,  in  the  suni  of  $10,000,  payable  in  three 
years  v/ith  interest  at  the  i-ate  of  S  per  cent  per  annum, 
which  note  was  secured  by  a  deed  of  trust  of  certain  lands 
situate  in  Hyde  Park,  executed  by  said  Bouton  to  one  Hoyt 
as  trustee;  that  in  April,  1877,  Bouton  then  fearing  that  he 
was  insolvent  and  would  be  compelled  to  go  into  bankruptcy, 
by  a  collusive  arrangement  between  himself  and  some  other 
i»t!:oei's  of  said  eomjiany,  obtained  a  surrender  to  him  of  said  note 
without  other  consideration  than  thiit  of  substituting  in  its 
plat.H>  the  note  of  one  of  his  employes — a  wholly  irresponsible 
jH?rson,  financially — for  $11,200,  that  being  the  amount  due  at 
the  time  on  the  surrender  of  the  note,  had  said  Hoyt  recon- 
vov  to  him  the  land  described  in  said  trust  deed,  and  then 
oxtvuted  another  deed  of  trust  of  the  same  land,  to  secure  the 
substituted  note.  But  it  appears  from  the  evidence  that  after- 
wanl,  bv  skillful  manipulations  and  abuse  of  trust  onBouton*s 
jxart  and  that  of  other  officers  of  said  corporation,  he,  Bouton, 
at  a  ei>>t  to  him  of  only  about  $1,500,  got  back  into  his  own 
p^ss.^ssiou  s:iid  sub>tituted  note,  so  that  said  company  has  by 
suoh  fniudulont  moans  been  deprived  of  both  of  said  notes  and 
jvuinont  for  siid  shares  of  stock  to  the  injury  of  its  creditors. 

The  \\nnX  has  bt?en  made  by  Bi>uton's  counsel  on  this  ap- 
jx\il.  that  tlie  ct^miixmy's  assignee  was  not  authorized  and  was 
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not  the  proper  party  as  complainant,  to  pursue  hirn  and 
recover  upon  said  claim  in  and  by  such  cross-bill.  We  are 
unable  to  perceive  any  just  legal  foundation  for  the  objection. 
The  authorities  cited  by  the  appellee's  counsel,  in  our  opinion, 
fully  justify  the  procedure  in  the  court  below,  and  that  the 
decree  is  supported  by  the  evidence  there  seems  to  us  to  be 
no  reason  to  doubt.     The  decree  will  therefore  be  affirmed. 

Affirvied, 
MoBAN^  J.^  took  no  part  in  the  decision  of  this  case. 


David  Hymai^ 

V. 

SiGMUND  Coen. 

Acfion  to  Recover  for  Goods  Sold^P resumption — Question  for  Jury — 
Instructions, 

1.  Where  an  inference  of  fact  is  to  be  drawn  from  facts  in  evidence,  such 
inference  is  for  the  jury  and  not  for  the  court. 

2.  Mere  silence  on  the  part  of  a  debtor,  when  a  bill  is  presented,  can  not 
be  treated  as  a  conclusive  presumption  that  the  amount  of  the  bill  is  cor- 
rect. 

3.  When  the  jury  have  been  fairly  instructed  on  the  issue  submitted,  and 
the  verdict  is  not  manifestly  against  the  evidence,  this  court  will  not  inter- 
fere. 

[Opinion  tiled  June  28,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
John  P.  Altgeld,  Judge,  presiding. 

Mr.  IsAAo  E.  Adams,  for  appellant. 

No  brief  filed  for  appellee. 

MoRAN,  J.  This  was  an  action  of  assumpsit  brought  in  the 
Superior  Coui't  to  recover  for  goods  sold  and  delivered,  by  one 
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A.  Go1d>iiiith,  to  ap})e11ee.  Goldsmith  assigned  the  accouDt 
to  Edward  X.  Marks,  who  assigned  to  appellant.  The  claim 
was  for  certain  diamond  earrings  and  a  gold  watch.  Appellee 
admitted  an  indebtedness  of  $455,  bat  disputed  the  remainder 
of  the  amount  claimed,  and  the  jury  returned  a  verdict  for 
the  amount  which  was  admitted  and  no  more.  Thei*e  was  a 
direct  conflict  in  the  evidence  as  to  the  disputed  items  of  the 
accounti  and  the  jury  has  settled  that  conflict  in  favor  of 
appellee.  We  have  examined  the  instructions  which  were 
requci^ted  to  be  given  by  the  appellant  in  the  court  below  and 
the  refusal  to  give  which  is  assigned  for  error  here. 

Tlie  court  committed  no  error  in  refusing  said  instructions. 

It  is  well  settled  that,  where  an  infeience  of  fact  is  to  be 
drawn  from  facts  in  evidence,  that  such  inference  is  for  the 
jury  and  not  for  the  court.  In  each  of  the  refused  instruc- 
tions the  jury  were  told  in  effect  that  they  must  find  for  the 
plaintiff,  if  the  deft^ndant,  when  the  bill  for  the  account  was 
presented  to  him,  did  not  dispute  the  correctness  of  the  account. 
While  silence  as  to  the  amount  of  a  bill  when  presented  may 
be  a  projMjr  circumstance  for  the  jury  to  consider  in  deter- 
mining the  question  of  fact  as  to  whether  the  bill  was  cor- 
rect, yet  mere  silence  on  his  part,  when  a  bill  is  presented 
to  a  debtor,  can  never  be  treated  as  giving  rise  to  a  conclusive 
presumi>tion  that  the  amount  of  the  bill  is  correct.  It  would 
hive  been  clear  error  for  the  court  to  have  given  the  instruc- 
tions as  a^-ked.  Tlie  jury  were  fairly  instructed  on  the  issue 
submitted  to  them  by  instructions  given  for  the  plaintiff  and  the 
defendant,  and  when  such  is  the  case  and  the  verdict  is  not 
manifestlv  asjainst  the  evidence,  this  court  is  not  authorized  to 
reverse.  We  can  not  say  that  the  verdict  in  this  record  is  so 
manifestly  against  the  evidence,  or  that  the  verdict  is  not 
sup}K)i*ted  by  the  evidence.  There  being  no  error,  tlie  judg- 
ment of  the  Superior  Court  will  be  aflSrmed. 

Judgment  ajfirmed. 
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William  H.  Stoelker 

V. 

The  Chicago  Building  Supply  Company. 

Statute  of  Frauds — Instructions.  ' 

Id  an  action  to  recover  for  certain  building  materials,  fumiBhed  to  a  con- 
tractor upon  the  promise  of  the  defendant,  the  owner  of  the  building  in 
which  said  materials  were  to  be  U83d,  to  withhold  from  the  contractor  suf- 
ficient money  to  pay  therefor,  it  is  held:  That  the  law  was  correctly  stated 
in  the  instructions;  and  that  an  instruction  to  the  effect  that  if  the  jury 
find  from  the  evidence  th:it  the  agreement  '*  was  a  mere  guaranty  to 
answer  for  the  debt  of  another  previously  incurred^  such  a  guaranty  is  a 
collateral  contract,  and  within  the  Statute  of  Frauds/'  was  not  rendered 
erroneous  by  the  insertion  of  the  words  in  italics. 

[Opinion  filed  July  13,  1887.] 

In  krrob  to  the  Superior  Court  of  Cook  County;  the  Hon. 
BoLLiN  S.  Williamson,  Judge,  presiding. 

Messrs.  Georgb  C.  Buell  and  William  B.  Bsadfobd,  for 
plaintiff  in  error. 

Mr.  Abnold  Tbipp,  for  defendant  in  error. 

Per  Curiam.  This  action  was  brought  in  the  court  below 
to  recover  for  certain  materials  delivered  for  the  building  of 
plaintiff  in  error.  The  evidence  tended  clearly  to  establish 
that  defendant  in  error  had  refused  to  deliver  the  material  to 
certain  carpenters  who  were  erecting  a  house  for  plaintiff  in 
error ;  that  therefore .  all  the  parties  met  together,  and  plaint- 
iff in  error,  with  the  assent  of  the  carpenter  contractors,  agreed 
with  defendant  in  error  that  it  would  furnish  the  material  if 
he,  plaintiff  in  eri'or,  would  retain  from  the  contractor  suflS- 
cient  money  to  pay  for  it,  and  would  pay  it  to  defendant  in 
error.  The  materials  were  furnished  on  such  agreement,  and 
plaintiff  in  error  did  retain  from  the  contractor,  and  has  in 
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hifi  hands  sufficient  money  to  discharge  the  amount  due  to  the 
defendant  in  error.  The  claim  is  made  that  the  contract  was, 
in  effect,  one  to  pay  the  debt  of  another,  and  that  it  was 
within  the  Statute  of  Frauds.  The  law  was  correctly  given 
to  the  jury  in  the  instructions.  Some  criticism  is  made  of  a 
modification  by  the  court  of  one  of  the  instructions  requested 
by  plaintiflE  in  error.  We  are  not  prepared  to  say  that  the 
instruction,  as  given,  was  erroneous.  It  certainly  did  not  tend 
to  mislead  the  jury  under  the  facts  in  this  record.  The  prin- 
ciple of  law  stated  in  the  instructions  is  correct,  and  the  verbal 
criticism  hypercritical.  There  is  no  error  which  will  author- 
ize a  reversal,  and  the  judgment  will  therefore  be  affirmed. 

Jvdgment  affirmed. 


Henry  Jackson 

V. 

The  People  of  the  State  of  Illinois. 

Criminal  Lata — False  Pretenses— Tnal  by  Court^Admission  of  In- 
competent Epidenee — Error  without  Prejudice* 

• 

This  court  declines  to  interfere  with  the  findings  of  the  court  below,  in  a 
trial  by  that  court  without  a  jury,  of  an  indictment  charging  the  defendant 
with  obtaining  money  by  means  of  false  Dretenses,  although  certain  in- 
competent evidence  was  admitted,  there  being  sufficient  competent  and 
undisputed  evidence  to  sustain  his  conviction.     | 

[Opinion  filed  July  18,  1887.] 

Ik  krrob  to    the  Criminal  Court  of  Cook  County;  the 
Hon,  M  CHEAT  F.  TuLEY,  Judge,  presiding. 

Messrs.  Forbkst  &  Mat,  for  plaintiff  in  error. 

Mr,  Julius  Gbinitbll,  State's  Attorney,  for  defendant  in 
error. 
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Per  Curiam.  Henry  Jackson,  the  plaintiff  in  error,  was 
tried  at  the  February  term,  1S86,  of  the  Criminal  Court,  upon 
an  indictment  in  due  form,  charging  him  with  having  obtained 
from  one  Hines  the  sum  of  $110  by  means  of  false  and 
fraudulent  pretenses  made  in  the  sale  by  the  former  to  the 
latter  of  a  worthless  horse,  and  he  was  sentenced  to  six 
months  imprisonment  and  to  pay  a  fine  of  one  dollar,  upon 
which  he  brings  error  to  this  court. 

Much  evidence  was  given  on  the  part  of  the  prosecution 
and  none  by  the  defendant  below,  so  that  there  was  no  con- 
flict of  testimony. 

We  think  there  was  sufBcIent  competent  evidence  to  prove 
the  defendant  guilty  of  the  offense  charged  in  the  indictment, 
beyond  all  r.asonable  doubt,  and  we  do  not  find  any  basis  for 
any  of  the  exceptions  taken  on  the  trii^l  except  such  as  were 
made  to  the  admission  of  some  portions  of  the  testimony  of 
Morgan,  a  witness  for  the  prosecution,  which  may  be  obnox- 
ious to  the  objection  of  being  hearsay  as  to  one  part  of  it,  and 
to  the  objection  of  giving  parol  evidence  of  the  contents  of  a 
certain  advertisement  said  to  have  been  published  in  a  news- 
paper, without  sufficiently  accounting  for  the  non-;)roduction 
of  the  paper  itself  or  suSiciently  connecting  Jackson  there- 
with as  to  another  part. 

There  was  such  evidence  which  the  court  admitted  against 
the  defendant's  objection,  and  refused  to  strike  out  and 
exclude  on  his  motion  which  was  not  competent  and  which 
was  material.  But  there  was  no  jury.  The  case  not  being 
one  of  felony,  it  was,  by  agi^eement,  tried  by  the  court  with- 
out a  jury.  The  objectionable  testimony  was  cumulative,  and 
from  our  consideration  of  the  strictly  competent  evidence,  we 
think,  there  being  none  in  conflict  with  it,  there  was  sufficient 
of  such  competent  evidence  to  establish  the  defendant's  guilt 
within  the  mle  of  certainty  required  in  criminal  cises.  If  so, 
then  how  could  he  have  been  prejudiced  by  the  inadvertence 
of  the  presiding  judge  who  excluded  much  testimony  of  a 
similar  character,  though  failing  to  exclude  all  of  it? 

All  of  the  points  of  law,  made  upon  the  effect  of  the  written 
contract  for  the  sale  of  the  horse  or  Jackson's  warranty,  are 
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dbposed  of  adversely  to  him  in  Jackson  y.  People,  18  111. 
App.  508.    We  think  the  conviction  should  be  affirmed. 

Jvdgjrient  offirrnedL 


Peter  Bagor 

V. 

John  a.  Lomax  and  George  F.  Harris. 

Jurisdiction — Freehold — Bill  to  Redeem  from  Tax  Title — Acquisition 
qf  Tax  Title  hjf  Mortgagee — Notice — Rights  of  Person  in  Possession. 

1.  This  court  has  jurisdiction  of  a  hi U  to  redeem  from  a  tax  title  on  the 
ground  that  it  is  held  by  the  defendant  merely  as  security,  the  freehold  not 
being  involved. 

2.  The  mortgagee,  whether  in  or  out  of  poRsession,  can  not,  by  the 
acqui^^ition  of  a  tax  title,  bar  the  right  of  the  mortgagor  to  redeem.  Such 
title  when  so  acquired  at  once  and  by  operation  of  law  attach' s  to  the  secu- 
rity and  becomes  liable  to  redemption  on  equitable  terms. 

3.  The  purchaser  of  real  estate,  or  any  interest  therein,  is  chargeable  with 
notice  of  the  rights  of  any  person  in  possession. 

4.  In  the  matter  of  a  legal  title  being  affected  by  equities,  a  tax  title,  or 
a  title  originating  in  a  tax  sale,  stands  the  same  as  any  other. 

[Opinion  filed  July  13,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  Henby  M.  Shepard,  Judge,  presiding. 

Statement  by  Moran,  J.  Appellant  and  one  John  Ragor, 
being  the  owners  of  certain  real  estate  situate  in  the  Lafram- 
boise  Reserve,  on  December  27,  1873,  conveyed  the  same  by 
trust  deed  to  Elias  Greenbaum  to  secure  appellant's  note  for 
$11,000,  pa3'able  to  his  own  order  three  years  from  date, 
indorsed  by  him  in  blank  and  delivered  to  said  Greenbaum. 

In  1875  John  Ragor  conveyed  his  interest  in  the  land  to 
appellant,  and  by  retrular  transfer  one  Charles'  Heper  became 
the  legal  holder  of  the  note.     The  trust  deed  of  Greenbaum, 
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among  other  things,  contained  a  covenant  that  the  grantors 
would  pay  all  taxes  and  assessments  to  be  levied  on  the  land, 
and  in  case  of  neglect  or  refusal  of  the  grantors  to  pay  such 
taxes,  then  it  was  provided  that  the  trustee  or  "  the  holder  of 
said  note  pay  such  taxes  or  assessments.  And  all  moneys  thus 
paid,  with  interest  thereon,  shall  become  so  much  additional 
indebtedness  secured  by  this  deed  of  trust  and  to  be  paid  out 
of  the  proceeds  of  sale  of  the  lands  and  premises  "  therein  con- 
veyed, if  not  otherwise  paid  by  said  party  of  the  first  part. 
In  September,  1876,  the  land  conveyed,  except  five  acres 
thereof,  was  sold  for  taxes  of  prior  years  to  one  NicholF,  who 
took  a  tax  deed  of  the  land  so  sold  on  March  22,  1879.  On 
August  16,  1879,  said  Charles  Heper,  the  owner  of  said  note, 
for  tlie  purpose  of  protecting  his  security  upon  the  premises 
under  the  deed  of  tiiist,  purchased  from  Kichols  and  took  a 
deed  from  him  for  all  the  interest  said  Nichols  acquired  by 
said  tax  deed.  Heper  held  said  note  and  the  said  tax  title 
until  June  10,  1882,  when  he  sold  the  note  to  John  A.  Lomax 
and  also  ti*ansferred  to  hitn  by  deed  the  tax  title.  Lomax 
paid  the  principal  due  on  the  note,  which  at  that  date  was 
$6,000,  and  interest  due  thereon,  some  $880,  the  amount  Heper 
had  paid  for  the  tax  title,  $:ltOO,  and  interest  on  said  sum  from 
date  of  purchase,  $111.66,  the  taxes  that  had  been  paid  by 
Heper  for  the  years  1880  and  1881,  and  interest  thereon,  and 
some  costs  attending  release,  etc.,  in  all  $7,521.70. 

On  or  about  the  23d  day  of  June,  1882,  appellant,  by  his 
attorney,  offered  to  Lomax  the  amount  due  on  the  note,  prin- 
cipal and  interest,  and  the  other  amounts  which  had  been  paid 
for  taxes,  etc.,  and  requested  Lomax  to  deliver  up  the  note, 
and  execute  a  quit-claim  deed  to  appellant  of  the  property 
covered  by  the  tax  title.  Lomax  refused  to  execute  any  deed 
for  the  land  unless  the  amount  of  a  judgment  which  he  held 
against  Peter  Kagor  was  paid  to  him,  and  appellant  declined 
to  pay  said  judgment. 

On  June  24:th,  the  next  day  after  said  ofiFer,  Lomax  made  a 
deed  for  the  land  covered  by  said  tax  title  to  George  F.  Har- 
ris, for  the  consideration,  as  testified  by  said  Harris  and  Lomax, 
of  $1,250  cash.  *  Harris  certified  that  he  did  not  know  that 
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Loinax  was  the  holder  of  note  secured  by  trust  deed  upon  the 
property.  Lomax  told  him  nothing  but  that  he  had  a  tax 
title  of  the  property,  whicli  he  would  sell,  and  Harris  bought 
it  without  any  examination  of  the  title,  as  ho  knew  what  tax 
titles  were.  lie  went  to  look  at  the  property,  and  saw  there 
was  a  Iiouse  on  it,  but  made  no  inquiries.  About  June  24, 
1882,  Lomax  transferred  the  note  to  one  William  Kolze,  tak- 
ing Kolze's  note,  payable  in  six  months,  in  payment  therefor, 
and  on  July  20,  1882,  said  Kolze  caused  a  trustee's  notice  of 
sale  of  the  land  to  pay  said  note,  to  be  published  in  accordance 
with  the  provisions  of  the  trust  deed.  Before  the  day  of  sale 
Kagor  paid  the  note  and  interest  to  Kolze,  and  Kolze  with  the 
money  paid  his  note  to  Lomax.  The  bill  herein  was  tiled  in 
April,  1884-,  to  redeem  from  the  tax  title  held  by  Harris,  offer- 
ing to  pay  to  Harris  or  to  Lomax,  whoever  sliould  be  found 
entitled  thereto,  the  amount  paid  by  Lomax  for  the  tax  title, 
with  interest  thereon,  alleging  that  Lomax  took  said  tax  title  as 
part  of  his  security  when  he  purchased  the  note  from  Heper, 
and  knew  that  Heper  so  held  it,  and  that  Harris  took  it  from 
liOmax  with  notice  that  it  was  held  as  security  by  him,  and 
alleging  that  at  the  time  of  the  purchase  by  Lomax  and  by 
Harris  of  said  tax  title  appellant  was,  by  his  tenant,  in  the  open 
and  notorious  possession  of  the  land  covered  by  said  deed, 
charging  that  the  transfer  from  Lomax  to  Harris  was  in  bad 
faith,  and  for  the  purpose  of  defrauding  appellant  and  offering 
to  do  equity.  Lomax  and  Harris  answered,  c^aim  i  iig  that  Lomax 
was  the  owner  of  the  laud  under  the  deed  from  Heper,  and 
that  he  sold  and  deeded  it  to  Harris  in  good  faith,  who  took 
it  without  knowledge  that  there  was  any  trust  deed  against 
the  property  in  the  possession  of  Lomax,  and  Harris  claims  to 
be  the  owner  of  the  property  under  said  tax  title,  and  denies 
that  same  can  be  redeemed  or  that  complainant  has  any  rights 
therein. 

Upon  the  hearing  the  facts  appeared  as  above  stated,  and 
the  court,  declining  to  compel  the  redemption  from  the  tax 
title  held  by  Harris,  dismissed  the  bill  for  want  of  equity,  and 
the  decree  is  brought  to  this  court  by  appeal  and  error 
assigned. 
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Messrs.  B.  W.  Ellis  and  Geo.  W.  Smith,  for  appellant. 

Messrs.  P.  T.  McElherne,  E.  8.  Oummikgs  and  Robebt 
Hekvey,  for  appellees. 

MoRAN,  J.  A  motion  to  dismiss  this  appeal  was  made  and 
argued  on  the  ground  that  the  question  of  freehold  was 
involved  in  the  case.  The  freehold,  as  we  understand,  is  not 
in  dispute  in  this  case.  The  validity  of  the  tax  title  is  not 
assailed.  The  claim  is  that  the  tax  title  is  held  under  such  cir- 
cumstances, not  as  make  it  invalid,  but  as  render  it  subject  to 
be  redeemed  by  the  appellant  as  being  in  fact  a  mortgage 
instead  of  an  absolute  title.  In  essence  the  attempt  is  to 
declare  a  title  apparently  absolute,  to  have  been  held  as  secu- 
rity merely,  and  therefore  to  be  subject  to  redemption.  Hol- 
lingsworth  v.  Koon,  113  111.  443;  Gage  v.  Starkweather,  103 
111.  559. 

This  court  has  jurisdiction,  and  we  must  therefore  consider 
and  determine  the  questions  arising  on  the  record. 

It  has  been  for  a  long  time  well  settled  that  a  mortgagee 
in  possession  can  not  acquire  a  tax  title  and  set  the  same  up 
against  the  right  of  the  mortgagor  to  redeem.  Brown  v. 
Simons,  44  N.  H.  475. 

And  payment  of  taxes  by  such  mortgagee  after  condition 
broken,  is  not  such  a  payment  as  is  required  to  constitute  a 
bar  under  the  Statute  of  Limitations  of  seven  years'  possession 
and  payment  of  taxes.   "  Chickering  v.  Failes,  26  111.  507,  519. 

But  whether  a  mortgagee  out  of  posseSBion  may  acquire  a 
title  at  tax  sale,  whereby  the  mortgagor  will  be  barred  of  his 
equity  of  redemption,  is  a  question  about  which  there  is  a 
conflict  of  authority.  The  earlier  cases  seem  to  hold  that 
there  is  no  such  relation  of  trust  between  the  mortgagee  not 
in  possession  and  the  mortgagor,  as  will  preclude  the  mort- 
gagee from  purchasing  the  outstanding  title  and  setting  the 
satne  up  against  the  mortgagor  to  bar  his  right  to  redeem. 
Jones  on  Mortgages,  Sec.  713. 

An  examination  of  the  later  authorities,  however,  leads  to 
the  conclusion  that  the  clear  tendency  of  decision  is  toward 
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holding  that,  so  far  at  least  as  relates  to  tax  titles,  a  mort- 
gagee, whether  in  or  out  of  possession,  will  not  be  permitted 
to  acquire  and  hold  such  title  against  the  mortgagor.  This 
seems  to  us  to  be  the  true  doctrine  and  to  have  a  solid  basis 
■  of  foundation  in  the  relations  of  the  parties.  It  may,  it  is 
true,  in  all  cases  be  the  duty  of  the  mortgagor,  as  between  him- 
self and  the  mortgagee,  to  pay  the  taxes  upon  the  land,  and 
to  keep  the  same  free  from  liens  which  will  affect  the  security 
of  the  mortgagee.  But  while  it  may  not  be  the  duty  of  the 
mortgagee  to  pay  the  taxes  it  is  clearly  his  right  to  do  so,  for 
he  has  a  manifest  interest  in  the  protection  of  his  mortgage 
title.  In  the  land  both  the  morlgagor  and  the  mortgagee 
have  an  interest  It  is  a  fund,  the  protection  of  which  is  for 
the  benefit  of  both,  but  the  lien  of  the  State  for  taxes  is  supe- 
rior to  the  right  of  each,  and  if  one  or  the  other  does  not  dis- 
charge it,  the  land  will  be  sold  and  the  interest  will  be  extin- 
guished. The  mortgagee  has  an  interest  in  discharging  the 
tax  lien  and  a  right  to  discharge  it,  and  tlie  sum  that  he  pays 
to  discharge  it  goes  to  increase  the  amount  of  his  incum- 
brance, even  if  not  so  agreed  in  the  mortgage,  for  it  is  the 
duty  of  the  mortgagor  to  protect  the  security  he  has  given. 
But  in  this  case  by  the  terms  of  the  security  the  taxes  paid  by 
the  mortgagee  are  to  be  treated  as  an  additif)n  to  the  indebt- 
edness and  to  bear  interest  at  ten  per  cent  The  mortgagee 
then  having  the  right  to  pay,  though  not  bound  to  do  so,  and 
the  means  of  compelling  repayment,  if  he  does  pay,  is  it  not 
just  to  say  that  he  shall  be  held  to  have  paid  the  tax  or  pur- 
chased the  tax  title  for  the  purpose,  not  of  cutting  off  the 
right  of  the  mortgagor,  but  of  securing  himself — that  his  act 
shall  inure  to  the  protection  and  not  to  the  destruction  of  tlie 
regular  title?  Judge  Cooley,  in  his  work  on  Taxation,  34:7, 
says:  "  It  can  not  be  said  in  such  case  that  either  mortgagor 
or  mortgagee  is  under  no  obligations  to  the  government  to 
pay  the  tax.  On  the  contrary,  the  tax  being  one  that  pur- 
posely is  made  to  override  the  lien  of  the  one  as  well  as  the 
title  of  the  other,  it  might  well,  as  it  seems  to  us,  be  held  that 
neither  mortgagor  nor  mortgagee  was  at  liberty  to  neglect  the 
payment,  as  one  step  in  bettering  his  colidition  at  the  expense 
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of  the  other,  but  that  the  presumption  of  law  should  be  that 
the  party  purchasing  did  so  for  the  protection  of  his  own 
inferest  merely."  In  Maxfield  v.  Willey,  46  Mich.  256,  in  the 
opinion  of  the  court  written  by  the  learned  Judge  whose  words 
are  above  quoted,  it  was  said :  "  When  the  mortgagee,  instead 
of  making  payment  of  the  taxes,  makes  a  purchase  of  the  land 
at  tax  sale,  either  in  his  name  or  in  the  name  of  another  per- 
son who  has  his  money  for  the  purpose,  we  have  no  doubt  of 
the  right  of  the  mortgagor  to  have  the  purchase  treated  as  a 
payment  and  to  comj)el  the  cancelment  of  the  certificate  or 
deecj  on  refunding  the  amount  paid  with  interest.  *  *  * 
Keither  party  to  a  mortgage  can  be  suffered,  against  the  will  of 
the  other,  to  buy  at  a  tax  sale  and  thereby  cut  off  the  other's 
interest." 

In  Woodbury  v.  Swan,  69  N".  H.  22,  we  find  the  principle 
under  discussion  thus  admirably  stated :  "  Mortgagor  and  mort- 
gagee have  a  unity  of  legal  interest  in  the  protection  of  their 
title  against  a  sale  for  non-payment  of  taxes,  and  against  ontr 
standing  tax  titles,  and  it  is  not  equitable  that  either  of  them 
should  act  adversely  to  the  other  in  the  acquisition  and  use  of 
such  titles.  Therefore,  the  mortgage  contract  comprises  an 
implied  agreement  that  while  either  party  may  buy  a  tax  title 
for  the  preservation  of  his  right  in  the  mortgaged  property, 
neither  of  them  will  buy  a  tax  title  for  the  extinguishment  of 
the  title,  in  the  maintenance  of  which  they,  as  well  as  partners 
and  tenants  in  common,  are  in  law  jointly  concerned." 

The  doctrine  stated  in  the  cases  above  cited  finds  general 
support  in  the  following  cases,  and  will  be  found  applied  under 
varying  conditions  of  fact.  Martin  v.  Swofford,  69  Miss.  328; 
McLaughlin  v.  Grier,  48  Miss.  176;  Fair  v.  Brown,  40  Iowa, 
210;  Middletown  Bank  v.  Bacharach,  46  Conn.  613;  Fish  v. 
Brunnette,  30  Wis.  102. 

Though  the  question  now  being  considered  can  not  be  said 
to  have  been  directly  decided  by  our  Supreme  Court,  yet  from 
the  language  used  by  the  court  in  cases  involving  the  principle, 
the  conclusion  is  justified  that  the  court  takes  the  view  of  the 
relation  of  mortgagor  and  mortgagee  announced  by  the  author- 
ities above  cited* 
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In  Moore  v.  Titman,  44  111.  367,  the  mortgagee  had  taken  a 
title  under  a  judgment  against  a  mortgagor,  which  was  a  prior 
lien  to  the  mortgagee,  and  set  it  up  to  bar  the  interest  of  the 
mortgagor.  The  court  on  a  review  of  the  evidence  found  and 
held  that  the  outstanding  title  was  in  fact  purchased  by  the 
mortgagee  under  an  agreement  with  the  mortgagor  that  it  should 
be  so  purchased,  and  that  it  should  be  subject  to  redemp- 
tion, and  that  but  for  the  agreement  the  mortgagor  might 
have  made  other  arrangements  for  its  purchase,  and  therefore 
a  court  of  equity  would  enforce  the  agreement. 

From  what  is  said  in  the  opinion,  however,  there  is  little 
doubt  that  the  court  would  have  granted  the  relief  if  there 
had  been  no  agreement  between  the  parties  with  reference  to 
it.  The  remark  of  Loi-d  Nottingham,  that  in  obtaining  the 
renewal  of  a  lease,  "  the  mortgagee  but  grafts  upon  his  stock, 
and  it  shall  be  for  the  mortgagor's  beneiit,"  is  quoted  with 
approval,  and  it  is  said  by  the  coui*t:  "There  are  many  acts 
which  third  parties  might  perform,  and  thus  acquire  interest  in 
the  estate  of  the  mortgaged  property,  the  performance  of 
which  by  either  party  to  the  deed  would  give  him  no  new  abso- 
lute right  as  against  the  other.  Their  relations  to  ^ach  other, 
in  reference  to  the  proj^erty,  is  such  that  in  many  things  their 
acts  are  held  to  bo  performed  for  the  benefit  of  the  estate  and 
to  preserve  the  security."  It  is  also  said  in  the  same  opinion 
that,  "like  a  trustee,  a  mortgagee  can  not  affect  the  right  of  the 
mortgagor  by  purchasing  the  property  at  a  sale  for  delinquent 
taxes."  Though  this  was  said  where  the  point  was  not  before 
the  court,  yet  we  deem  it  authorit^tive,  as  the  doctrine 
announced  was  applied  in  a  subsequent  case,  Pratt  v.  Pratt 
96  III.  194,  where  the  contention  was  not  that  the  tax  title 
could  not  be  set  up,  but  that  the  tax  certificates  pur- 
chased by  the  mortgagee  could  not  be  charged  up  against 
the  mortgagors.  The  court  said:  "It  was  as  much  the 
duty  of  Pratt  to  pay  the  taxes  to  protect  his  lien  as  for  Mil- 
ler and  wife  [who  as  to  Pratt  stood  in  the  relation  of  mort- 
gagees] to  preserve  theii'S,  and  hence  when  paid  by  the  Millei-s, 
thxit  lien  hecame  a  lien  on  the  land^  of  the  same  character  as 
that  previously  held  by  themP  See  also,  Moore  v.  Wood,  100 
111.  451,  where  the  same  doctrine  finds  recognition. 


First  District — March  Term,  1887.        635 

—  ■  - 

Ragor  V.  Lomax. 

We  conclude  then  that  when  Heper  pnrchased  the  out- 
standing tax  title  from  Nichols,  said  title  at  once  and  by  opera- 
tion of  law  attached  itself  tothe  security  and  became  liable  to 
redemption  on  equitable  terms.  As  a  matter  of  fact  such 
was  the  intention  with  which  Heper  bous^ht  it.  He  had  no 
idea  of  acquiring  a  title  adverse  to  the  trust  deed  or  mortgag(3 
title  held  for  him  by  the  trustee  Greenbaum,  bat  says  that  he 
bought  only  for  the  better  protection  of  his  interest  under 
that  instrument,  and  immediately  charged  up  as  additional 
indebtedness  against  the  mortgagor  the  amount  paid  by  him 
for  the  tax-title  interest.  Thus  the  actual  intention  of  the 
mortgagee  accords  with  the  intention  which  the  law  would 
conclusively  impute  to  his  act,  and  the  intent  as  well  as  the 
legal  effect  of  the  purchase  was  to  create  for  the  mortgagor  a 
right  of  redemption  from  the  tax  title,  and  any  person  there- 
after taking  said  title  from  the  mortgagee,  would  take  it 
charged  with  all  the  equities  existing  in  favor  of  the  mort- 
gagor. We  have  little  doubt  from  the  evidence  that  Lomax, 
when  he  purchased  the  note  and  tax  title  from  Heper,'  well 
understood  that  Heper  held  the  tax  title  as  security,  but 
whether  he  knew  it  in  fact  or  not,  he  was  charged  by  the  law 
with  such  knowledge.  Besides,  when  he  purchased  the  note 
he  became  the  mortgagee,  and  he  no  more  than  Heper  could 
set  up  a  tax  title  purchased  with  the  note,  or  purchased  subse- 
quently while  he  held  the  note  as  adverse  to  the  title  of  the 
mortgagor.  Nor  could  he  relieve  the  tax  title  which  he  held 
as  mortgagee  from  the  equities  attaching  to  it  in  favor  of  the 
mortgagor,  or  authorize  the  hostile  assertion  of  it  as  adverse  to 
the  mortgagor's  title  by  selling  the  tax  title  to  another,  and 
concealing  from  such  other  the  fact  tliat  he  held  a  mortgage 
against  the  land.  The  mortgagor  was  in  possession  of  the  land 
by  his  tenant  and  such  possession  was  notice  of  his  rights,  both 
legal  and  equitable,  and  whoever  took  a  title  to  said  land, 
whatever  the  origin  of  the  title,  took  it  subject  to  all  the  equi- 
ties which  existed  against  it  and  in  favor  of  the  party  in  posses- 
sion, and  as  to  which  inquiry  the  party  in  possession  would 
liave  brought  information.  Webber  v.  Curtiss,  104  111.  309; 
Haworth  v.  Taylor,  108  111.  275. 
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Harris,  before  he  purchased  from  Lomax,  saw  the  land  and 
saw  that  thore  was  a  dwelling  lionse  npon  it.  lie  had  actnal 
notice  of  the  pos^^^ron,  and  whjie  there  is  actual  notice  of  a 
fact,  sufficient  to  put  one  on  inquiry  of  leading  to  the  trutb,  it 
will  be  regarded  as  good  notice  of  the  ultimate  fact. 

In  the  matter  of  a  legal  title  being  affected  by  equities,  a 
tax  title,  or  a  title  originating  in  a  tax  sa'e,  stands  the  same  as 
any  other.  Such  a  title  may  be  the  subject  of  a  resulting 
trust,  or  of  any  other  equity.  The  origin  of  a  title  is  not  the 
determining  consideration.  The  equity  arises  from  the  cir- 
cumstances under  which  tlie  title  is  taken  or  held,  and  equities 
will  attach  at  any  point  of  time  subsequent  to  the  inception  of 
the  title,  when  the  title  is  held  under  circumstances  which  give 
rise  to  such  equities,  and  all  Bubt-equent  grantees  take  subject 
to  such  equities  while  they  are  subsisting.  It  follows  that  the 
title  was  subject  to  redemption  by  Kagor  in  tlie  hands  of 
Harris  and  is  so  subject  in  the  hands  of  his  heirs,  and  there- 
fore that  the  Superior  Court  erred  in  refusing  to  grant  the 
prayer  of  the  bill  and  dismissing  it  for  want  of  equity.  The 
case  will  therefore  be  reversed  and  remanded  to  the  Superior 
Court,  with  directions  to  order  that  the  legal  title  in  said  land 
shall  be  properly  conveyed  to  appellant  upon  the  payment  by 
him  to  or  for  the  use  of  the  heirs  of  said  Harris,  of  the  €\mount 
which  was  paid  by  said  He  per  for  the  said  taxtit^e  with"  in- 
terest thereon  aceordinor  to  the  terms  of  the  trust  deed  from 
Ragor  to  Greenbaum.  The  claim  of  the  heirs  of  Harris 
against  Lomax,  for  the  excess  paid  for  the  tax  title,  will  be 
appropriate  matter  for  a  cross-bill  between  them,  if  tliat  shall 
prove  necessary. 

Retened  andrejnandecL 
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Peter  Hansen  Jasper  et  al.  lil  ^^'' 

V. 

Leopold  Schlesinger  and  David  Mayer. 

Practice — Confession  of  Judgment — Time  and  Place  qf  Indorsement  qf 
Order  hy  Judge  —Entry  qf  Judgment — Issue  qf  Execution. 

1 .  Upon  a  writ  of  error  to  review  the  action  of  the  court  below  in  re- 
fusing to  grant  a  motion  to  change  the  record  of  a  judgment  by  confemion, 
to  show  that  the  Judge's  indorsement  to  enter  judgment  was  made  outside 
the  court  room  and  before  the  opening  of  the  court,  and  upon  certain  other 
motions,  it  is  held:  Thit  in  the  absence  of  evidence  to  show  where  it  was 
made  it  must  be  presumed  that  the  order  was  made  at  the  place  where,  by 
law,  the  court  was  authorized  to  be  held;  that  there  was  no  error  in  the 
refusal  of  the  court  to  alter  or  amend  the  record  in  the  manner  suggested ; 
that  motions  to  vacate  the  judgment  and  to  qua<)h  the  execution,  on  the 
ground  that  at  the  time  it  was  issued  there  was  no  record  entry  of  the 
judgment,  were  properly  overruled;  and  th.it  the  refusal  of  the  court  to 
expunge  from  the  cognovit  an  unauthorized  agreement,  providing  that  no 
appeal  or  writ  of  error  should  be  prosecuted  nor  bill  in  equity  filed,  is  not 
such  error  as  to  justify  a  reverml. 

2.  A  term  of  court,  though  running  through  several  weeks  or  months,  is 
to  be  regarded  as  one  day,  the  court  being  open  until  the  expiration  of  the 
term  or  adjournment  sine  die, 

3.  The  words  *'  enter  judgment,"  written  by  the  Judge  upon  the  papers 
in  a  confession  proceeding  that  have   been  submitted  to  the  court  for  . 
inspection  and  judgment,  indicate  that  the  court  has  considered  the  matter 
and  intends  by  those  words  to  render  a  judgment  for  the  amount  confessed  - 
in  the  cognovit,  and  that  such  minute  or  memorandum  fully  authorizes  the 
spreading  on  the  record  by  the  clerk  of  the  full  and  formal  judgment  order. 

4.  A  reviewing  court  may  not  interpret  the  court's  minutes  or  memo- 
randum or  expand  them  into  formal  and  complete  orders,  but  when  the 
court  itself  does  so  during  the  term,  and  the  record  shows  them  duly  entered, 
the  recital  thereof  is  conclusive. 

[Opinion  filed  July  18, 1887.] 

In  error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Messrs.  Grant  &  Brady  and  Frank  F.  Lbffingwbll,  for 
plaintiffs  in  error. 
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Mosers.  Kbaus,  Mayer  &  Bkacxett,  for  defendants  in 
error. 

MoRAN,  J.  On  the  17tli  day  of  June,  1886,  a  judgment  by 
confession  was  entered  in  the  Superior  Court  of  Cook  County 
by  defendants  in  error  against  the  plaintiffs  in  error  upon  a 
certain  note  and  w.n*rant  of  attorney  substantially  in  the  usual 
form.  On  June  26th  thereafter,  a  motion  was  made  by  the 
plaintiflfs  in  error  in  the  said  court  to  correct  the  record  of  the 
said  judgment  so  as  to  show  that  the  branch  of  the  said  court) 
presided  over  by  the  Hon.  Elliott  Anthony,  who  directed  the 
entry  of  the  judgment,  did  not  open  on  the  17th  day  of  June, 
1886,  and  said  judge  did  not  take  his  seat  on  the  bench  till 
10  o'clock  in  the  forenoon  of  said  day,  and  that  the  direction 
to  enter  the  judgment  was  indorsed  by  said  Judge  upon  the 
declaration  filed  in  said  case,  to  which  was  attached  the  cog- 
novit note  and  warrant  of  attorney,  and  that  such  indorsement 
was  made  before  the  hour  of  10  o'clock  in  the  forenoon  of 
said  17th  dav  of  June  and  outside  of  the  court  room  which 
was  at  that  date  occupied  and  used  by  said  Judge.  Affidavits 
were  filed  in  support  of  said  motion,  from  which  it  appears 
that  the  declaration,  cognovit,  etc.,  with  the  oi-der  to  enter 
judgment  thereon,  was  handed  to  a  recording  clerk  about  10 
o'clock  and  that  the  judgment  order  was  written  by  him  in 
the  judgment  record  book  by  fifteen  minutes  past  ten,  and 
that  prior  to  the  recording  of  judgment  an  execution  had  beien 
issued  and  delivered  to  the  plaintiffs'  attorneys  in  said  case. 
That  on  said  17tli  day  of  June  the  branch  of  said  court  pre- 
sided over  by  Judge  Anthony,  "  was  opened  and  said  Judge 
ascended  the*  bench  on  that  mornin:^  at  10  o'clock  and  not 
before."  There  was  evidence  tending  to  show  that  the  dec- 
laration, cognovit  and  other  papere,  with  the  indorsement^ 
"  enter  judgment,  E.  Anthony,  Judge,  etc.,"  were  filed  in 
the  office  of  the  clerk  of  the  Superior  Court  about  9:30 
o'clock  on  the  morning  of  said  17th  day  of  June.  The  court 
refused  to  change  the  record  as  required  by  the  motion  and 
such  refusal  of  the  court  is  assigned  for  error. 

The  record  of  the  judgment  as  it  comes  here,  shows  that  the 
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June  term  of  the  court  was  duly  opened  on  the  first  Monday, 
being  the  7th  day  of  June,  A.  D.  1886;  that  on  the  17th  day 
of  June,  1886,  the  declaration  note,  warrant  of  attorney  and 
cognovit  was  filed  in  the  clerk's  office  of  the  Superior  Court 
with  the  words,  ''enter  judgment,  E.  Anthony,  Judge,  etc.," 
indorsed  thereon,  and  then  follows  the  judgment  by  the  court, 
"  on  consideration  that  the  plaintiffs  do  have  and  recover, 
etc,"  in  all  respects  a  formal  judgment  order.  It  is  to  be  ob- 
served that  there  is  no  order  of  adjournment  at  all  in  the 
record;  that  as  appears,  the  court  being  opened  on  June  7th, 
continued  open  without  any  adjouinament  whatever  down  to 
and  including  the  day  on  which  the  judgment  was  entered. 
Even  if  the  ordinary  recess  or  adjournment  of  the  court  over 
night  could  be  held  a  suspension  of  the  functions  of  the  court 
until  there  should  be  a  proclamation  of  the  opening  of  the 
court  the  next  morning,  there  is  nothing  in  the  record  to  show 
that  there  was  any  such  temporary  adjournment. 

There  was  no  offer  by  plaintiffs  in  error  in  their  motion  to 
change  the  record,  to  show  that  the  court  had  adjourned  at 
any  time  prior  to  the  morning  of  June  17th,  and  no  evidence 
contained  in  the  affidavits  filed  in  support  of  such  motion,  that 
there  had  in  fact  been  any  such  adjournment  The  statement 
that  the  branch  of  said  court  '^  was  opened  and  said  Judge 
ascended  the  bench  on  that  morning  at  10  o'clock  and  not 
before,"  may  give  rise  to  an  inference  that  the  court  had  been 
adjourned,  but  it  is  very  far  from  a  statement  to  that  effect, 
and  the  inference  can  not  be  indulged  in.  particularly  in  the 
face  of  the  record  itself.  The  rule  of  law  is  that  the  court  is 
open  from  the  first  convening  at  the  commencement  of  the 
term  as  fixed  by  law  till  it  is  closed  by  the  expiration  of  the 
term  or  adjourned  sine  die^  and  the  term,  though  running 
through  several  weeks,  and  even  months,  is  to  be  regarded  as 
one  day.  Richardson  v.  Beldam,  18  III.  App.  527 ;  Cnion 
Pacific  R.  R.  Co.  v.  Hand,  7  Kan.  380 ;  Barnett  v.  State,  1 
Wis.  156. 

The  decision  in  Conkling  v.  Ridgeley,  112  HI.  36,  that  the 
period  of  definite  adjournment  for  several  weeks  during  the 
term  will,  under  our  statute,  be  vacation  for  the  purpose  of 
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authorizing  the  clerk  to  enter  up  confessions  of  judgment, 
does  not  conflict  with  the  general  rule  which  has  always  ob- 
tained at  common  law. 

The  statement  in  the  motion,  that  the  indorsement  to  enter 
judgment  was  made  outside  the  court  room,  which  was  at  that 
date  occupied  and  used  by  said  Judge,  is  wholly  unsupported 
by  the  evidence.  There  is  absolutely  no  showing  whatever  as 
to  where  the  indorsement  was  made,  and  the  record  showing 
the  court  open  and  reciting  the  formal  order  of  judgment,  it 
must  be  presumed  that  the  order  was  made  at  the  place  whei-e, 
by  law,  the  court  was  authorized  to  be  held. 

There  was  no  error,  then,  in  the  refusal  of  the  court  to  alter 
or  amend  the  record  in  the  manner  suggested  in  the  motion 
of  the  plaintiff  in  error.  Neither  was  there  error  in  overrul- 
ing the  motion  subsequently  made  to  vacate  tlie  judgment  on 
the  ground  that  its  entry  was  not  based  upon  any  order  or 
judgment  of  a  Judge  of  said  court,  made  or  found  in  open 
court.  As  we  have  seen  in  the  discussion  of  the  prior  motion, 
the  court  was  open,  and  the  record  shows  a  pro{>er  order  of 
judgment  by  the  court.  This  record  imports  verity,  and  until 
altered  by  a  proceeding  apt  and  proper  for  the  purpose,  it  can 
not  be  contradicted. 

A  further  motion  was  made  to  quash  the  execution,  on  the 
ground  that  at  the  time  it  was  issued  by  the  clerk  and  delivered 
to  the  attorneys  there  was  no  judgment  entered — no  record 
entry  of  the  judgment;  i,  e.^  the  record  of  the  judgment  had 
not  been  made  up  in  the  record  of  the  court  by  the  clerk. 

The  papers  in  the  case  became  a  part  of  the  record  when 
filed  and  the  order  of  the  court  to  enter  judgment  was  a  suffi- 
cient minute  to  guide  the  clerk  in  writing  out  a  formal 
order  of  judgment  It  is  not  the  practice  of  the  court  in 
rendering  judgment  in  any  case  at  common  law  to  write  out 
the  formal  order  at  length,  nor  is  it  the  practice  for  the 
minute  clerk  to  write  out  such  order  in  his  minutes,  but  such 
memorandum  is  made  as  clearly  indicates  what  the  judgment 
of  the  court  is. 

We  have  no  judgment  roll  in  which  all  the  pleadings  and  each 
order  is  formally  and  with  great  particularity  written   out  as 


First  District — October  Term,  1883.      641 

Jasfper  et  al.  v.  Schlesinger. 

wa^  the  ancient  practice  in  England.  "  Judgment  for  the 
plaintiff  for  $100,"  is  a  skeleton  entry  which,  if  made  by  the 
Judge  or  entered  on  the  minutes  of  the  clerk  by  the  Judge's 
order,  will  sufficiently  indicate  the  formal  entry  tliat  is  to  be 
made  in  the  record  of  the  court.  The  words,  "  enter  judg- 
ment," written  by  the  Judge  upon  the  papers  in  a  confession 
proceeding  that  have  been  submitted  to  the  court  for  inspec- 
tion and  judgment,  indicate  very  clearly,  in  our  opinion,  that 
the  court  has  considered  the  matter  and  intends  by  those 
words  to  render  a  judgment  for  the  amount  confessed  in  the 
cognovit,  and  that  such  minute  or  memorandum  fully  author- 
izes the  spreading  on  the  record  by  the  clerk  of  the  full  and 
formal  judgment  order.  We  find  in  the  record,  as  it  is  brought 
here,  the  judgment  order  rendered  on  the  17th  day  of  June. 

This  is  not  like  the  case  cited  by  counsel  where,  when  the 
full  record  was  certified  by  the  clerk,  no  judgment  appeared 
to  have  ever  been  rendered.  When  the  com  )lete  record  is 
inspected  on  error  the  formal  entries  are  required  to  be  set 
out  in  it.  In  England  in  practice  the  proceedings  are  seldom 
entered  on  the  judgment  roll  unless  it  is  absolutely  neces- 
sary to  do  so  for  the  purpose  of  bringing  error  or  for  the  pur- 
pose of  evidence.  Smith's  Action  at  Law,  192.  A  reviewing 
court  may  not  interpret  the  court's  minutes  or  memorandum 
or  expand  them  into  formal  and  complete  orders,  but  when 
the  court  itself  does  so  during  the  term  and  the  record  shows 
them  duly  entered  the  recital  thereof  is  conclusive. 

In  vacation,  where  a  confession  of  judgment  is  entered  by 
the  clerk,  the  judgment  order  as  held  in  Ling  v.  King,  91  111. 
571,  must  be  entered  before  any  judgment  can  be  held  to  be 
in  existence.  Thejadgmentand  the  record  evidence  of  it  is 
in  that  case  the  same  thing,  but  in  term  time  a  judgment  may 
be  rendered  by  the  court  at  the  beginning  of  the  term  and  the 
full  record  of  the  order  may  not  be  written  up  till  after  the 
expiration  of  the  term.  It  could  not  be  said  that  there  was 
no  judgment  because  the  judgment  order  had  not  been  spread 
out  at  length  upon  the  judgment  record.  The  judgment  is  a 
fact  from  the  moment  it  is  pronounced  by  the  court,  and  the 
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clerk's  duty  is  to  record  such  judgment  before  the  final 
adjonrnment  of  the  term  "  or  as  soon  thereafter  as  practicable." 
R.  S.,  Chap.  25,  Sec.  14. 

We  see  no  reason  for  raakinoj  a  distinction  between  a  judg- 
ment rendered  by  the  court  in  term  time  on  confession  and  a 
judgment  in  a  suit  where  there  has  been  an  issue  and  a  con- 
test  When  the  judgment  has  been  rendered  in  the  one  case 
it  will  authorize  the  issuing  of  an  execution  as  fully  as  in  the 
other  and  each  will  be  a  lien  on  the  real  estate  of  the  person 
against  whom  it  is  obtained  ^^  from  the  time  the  same  is  ren- 
dered." 

It  is  not,  however,  necessary  for  ns  to  decide  in  this  case  the 
question  as  to  whether  the  execution  may  issue  before  the  judg- 
ment is  written  up  in  the  judgment  record.  If  there  was  an  ^ 
absolute  requirement  of  the  statute  that  the  judgment  order 
should  be  recorded  by  the  clerk  before  execution  should 
issue,  yet  the  record  being  written  on  the  same  day  but  after 
the  execution  issued,  the  irregularity  would  not  avail  the 
defendant  on  the  facts  appearing  in  the  record.  By  the  stat- 
ute in  New  York,  "  no  judgment  shall  be  deemed  valid  so  as 
to  autliorize  any  proceedings  thereon  until  the  record  thereof 
shall  have  been  signed  and  filed."  In  Small  v.  McChesney,  3 
Cow.  19,  upon  a  motion  to  set  aside  the  execution,  it  was  shown 
that  the  execution  was  issued  and  levied  between  3  and  4 
o'clock  in  the  morning,  whereas  the  judgment  was  not  signed 
till  about  11  o'clock  of  the  same  morning  and  the  record  was 
not  filed  till  4  p.  m.  of  the  same  day.  The  court  said  :  "The 
party  who  moves  has  sustained  no  injury  by  this  proceeding. 
The  whole  proceeding  is  on  the  same  day,  which  the  law  will 
not  divide  into  fractions  unless  this  be  necessary  for  the  pur- 
pose of  guarding  against  injustice.  Here  has  been  none.  The 
objection  is  merely  technical  and  the  technical  answer  is  enough 
when  there  has  been  no  injury  from  the  proceeding." 

To  the  same  effect  are  Clute  v.  Clute,  4  Den.  241,  and  3  Den. 
263.  There  is  no  pretense  here  that  the  judgment  was  not  for 
a  d..bt  honafide  due,  that  it  was  not  for  the  correct  amount, 
or  that  ,the  execution  was  obtained  or  issued  for  any  unlawful 
purpose.     The  motion  was  based  at  the  very  best  on  a  mere 
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technicaHty  and  was  upon  the  anthority  of  the  cases  cited 
properly  overruled. 

The  plaintiflFs  in  error  also  moved  the  court  to  set  aside 
wholly,  or  in  part,  the  cognovit  tiled,  for  the  reason  that  the 
attorney  who  signed  the  same  exceeded  the  authority  conferred 
by  the  w^arrant  of  attorney.  The  cognovit  agreed  that  no  writ 
of  error  or  appeal  should  be  prosecuted  from  the  judgment 
entered  nor  any  bill  in  equity  tiled  to  interfere  with  the  oper- 
ation of  the  judgment.  The  warrant  of  attorney  did  not 
authorize  such  agreement,  but  only  gave  power  "to  waive  and 
release  all  errors  which  may  intervene  in  any  such  proceed- 
ings." This  motion  the  conrt  might  well  have  granted  and 
expunged  from  the  cognovit  the  unauthorized  portion  without 
in.  any  manner  affecting  the  validity  of  the  judgment.  But 
the  refusal  of  the  court  to  do  so  is  not  such  error  as  will 
reverse. 

The  unauthorized  agi'eement  could  not  be  made  effectual 
against  plaintiffs  in  error  unless  affirmatively  ratified  by  them. 
The  prosecution  of  this  writ  of  error  evidences  the  fact  that 
the  agreement  is  futile  to  deprive  them  of  their  rights. 
That  error  only  which  injures  is  available  to  cause   a  reversal. 

The  judgment  of  the  Superior  Court  will  be  affirmed. 

JrAdgment  affirmed. 


Eugenie  De  R.  Rice 

V. 

The  Illinois  Central  Railroad  Company. 

Carriers — Action  to  Recover  Damages  for  Personal  Injuries  and  Loss 
of  Baggage — Quest  ions  for  Jury — Motion  to  Exclude  Plaintiff's  Evidence — 
Pass— Error  in  Name — Fraud — Baggage — Bailment — Presumptions. 

1.  Where  inferences  of  fact  are  to  be  drawn  from  the  evidence  they 
must  be  so  drawn  by  the  jury. 

2.  A  motion  to  exclude  plaintiff's  evidence,  like  a  demurrer  to  evidence, 
admits  all  that  it  tends  to  prove,  and  when  the  evidence  tends  to  support 
two  theories,  one  favorable  to  the  plaintiff  and  one  antagonistic  to  him,  the 
court  should  deny  the  motion  and  submit  the  evidence  to  the  jury. 
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8.  Wliere  a  common  carrier  undertakes  to  carry  ba^^gage  without  reward 
it  is  liable  only  as  a  gratuitous  bailee  for  bad'  faith  or  gross  negligence. 

4.  Where  a  bailment  and  injury  to  goods  while  in  the  hands  of  a  bailee 
are  proved,  the  law  presumes  negligence  and  imposes  upon  the  bailee  the 
burden  of  showing  the  degree  of  care  required  by  the  nature  of  the  bail- 
ment. 

5.  In  the  case  presented,  it  is  held:  That  the  nature  of  the  accident  as 
proved  was  such  as  to  raise  a  presumption  of  negligence  against  the  defend- 
ant; that  the  tact  that  the  plaintiff  was  traveling  on  a  pcuts  does  not  of 
itself  relieve  the  defendant  from  liability;  that  whether  the  plaintiff  was  a 
trespasser  on  the  defendant's  train  was  a  question  for  the  jury,  a  slight  error 
or  difference  in  the  name  appearing  on  the  pass  not  being  conclusive  of 
fraud  on  the  part  of  the  plaint' ff;  that  whether  the  degree  of  negligence  of 
the  defendant  was  such  as  to  render  it  liable  for  damages  to  plaintiff^s  bag- 
gage was  a  question  for  the  jury;  and  that  the  court  below  erred  in  sus- 
taining the  motion  to  exclude  the  plaintiff *s  evidence. 

[Opinion  filed  July  13,  1887.] 

In  erbob  to  the  Circuit  Court  of  Cook  County ;  the  Hon. 
John  C.  Bagby,  Judge,  presiding. 

Statement  by  Moran,  J.  This  action  was  brought  by  plaint- 
iff in  error  to  recover  for  personal  injuries  sustained  and  for 
the  loss  of  certain  baggage  caused  by  the  reason  of  an  accidt  nt 
on  the  defendant's  railroad,  alleged  to  have  occurred  while  said 
plaintiff  was  being  trans})orted  as  a  passenger  thereon.  The 
evidence  introduced  by  plaintiff  tended  to  show  that  she  was 
riding  in  the  cars  of  defendant  and  over  the  defendant's  road 
on  a  journey  from  Chicago  to  New  Orleans.  She  had  ])aid 
for  a  sleeping  berth  and  was  occupying  it  at  the  time  of 
the  accident,  which  occurred  at  night.  The  bridge  over  a 
creek  at  Duck  Hill,  Mississippi,  was  broken  down,  the  baggage 
car  and  two  others  being  precipitated  into  the  water  and  the 
plaintiff's  baggage  injured  by  wetting. 

The  car  ahead  of  the  one  in  which  plaintiff  was  sleeping 
was  derailed,  and  by  the  shock  to  the  sleeper  plaintiff's  arm 
was  injured.  Plaintiff  had,  as  she  testified,  procured  through 
a  friend  a  pass  over  the  defendant's  road  from  Chicago  to 
New  Orleans,  and  on  exhibiting  the  pass  to  the  baggage  agent 
in  Chicago  her  baggage  was  checked  and  placed  on  the  train. 
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She  further  testified  on  cross-examination  that  there  was  a 
mistake  in  making  out  the  pass  v^hich  she  did  not  discover  till 
well  on  her  way,  when  upon  exhibiting  the  pass  to  the  con- 
ductor, she  found  that  it  was  wi'itten  for  "  Mrs.  E.  Price  " 
instead  of  Mrs.  E.  Rice.  She  said  nothing  to  the  conductor 
about  the  mistake  of  the  name  and  he  seems  to  have  assumed 
that  she  was  the  person  named  in  the  pass. 

There  was  much  evidence  relating  to  the  amount  of  dam- 
age to  tlie  baggage  n  »t  material  to  the  question  presented  by 
the  writ  of  error.  When  the  plaintiff's  evidence  was  closed 
the  defendant  moved  to  exclude  all  the  evidence  from  the  jury 
and  the  court  granted  the  motion  and  instructed  the  jury  to 
return  a  verdict  for  the  defendant. 

Messrs.  Schiiyler  &  Kremer,  for  plaintiff  in  eiTor. 

The  law  has  never  permitted  the  reward  or  compensation 
paid  for  the  transportation  of  passengers  to  be  a  criterion  or 
guide  in  measuring  the  carrier's  responsibility  for  personal 
injuries  to  his  passengers;  but  discarding  all  subtle  reasoning 
tending  to  minimize  the  liability  of  public  servants,  takes  the 
broad,  expansive  position  that  the  care,  vigilance  and  circum- 
spection due  the  patron  from  the  carrier  de  [tending  not  so 
much  upon  contract,  or  duty  undertaken,  as  upon  public  pol- 
icy, is  a  matter  of  public  interest  and  concern ;  and  in  order  to 
etlectuate  and  as  it  were  vitalize  the  great  principle  underly- 
ing these  considerations,  will  not  examine  whether  it  was  a 
service  for  reward  or  gratuitous,  but  limits  its  inquiry  to  the 
simple  question:  Was  the  injured  party  a  passenger — was  he 
lawfully  in  the  carrier's  vehicle  or  conveyance  when  injured? 
O.  &  M.  R.  R.  Co.  V.  Muhling,  30  III.  9;  Todd  v.  The  Rail- 
road, 3  Allen,  18;  K.  Y.  Central  R.R.  v.  Lockwood,  17  Wall. 
357;  Penn.  R.  R.  v.  Henderson,  51  Pa.  St.  315 ;  Rose  v.  The 
Rtiilroad,  39  Iowa,  24:6;  Jacobus  v.  The  Railroad,  20  Minn. 
125;  Flint,  etc.,  R'y  v.  Wier,  37  Mich.  Ill;  New  World  v. 
King,  6  How.  469;  Perkins  v.  The  Railroad,  24  N.  Y.  196; 
Gt.  N.  Ry  V.  Harrison,  10  Exch.  376;  Gillenwater  v.  The 
Railroad,  5  Ind.  339;  Washburn  v.  The  Railroad,  3  Head.  638; 
Nolton  V.  W.  R.  R.  Corp.,  15  N.  Y.  444. 
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The  presumption  of  law  that  every  one  on  a  railroad  pas- 
senger train  is  there  lawfully,  casts  upon  the  carrier  the  onus 
of  proving  that  such  person  was  a  trespasser,  where  that  fact 
is  relied  upon  as  a  defense.  Pennsylvania  R.  R.  Co.  v. 
Brookes,  57  Pa.  St  339 ;  Creed  v,  Pennsylvania  R.  R.  Oo.,  86 
Pa.  St.  139. 

Intention  is  the  basis  of  fraud;  without  intention  and  knowl- 
edge, law  and  morals  alike  exclude  the  idea  of  moral  or  legal 
wrong.  Miller  v.  Howell,  1  Scam.  499;  Warner  v.  Carlton, 
22  111.  415;  Nelson  v.  Smith,  28  111.  495;  Henshaw  v.  Bryant, 
4  Scam.  97;  Boies  v.  Henney,  32  111.  130;  Bowen  v.  Schuler, 
41  111.  192;  Gage  v.  Lewis,  68  111.  64. 

The  plaintiS  is  entitled  to  recover  for  her  injured  baggage, 
even  if  the  services  of  the  defendant  were  gratis. 

"A  mandatory  or  bailee  who  undertakes,  without  reward,  to 
take  care  of  the  pledge,  or  perform  any  duty  or  labor,  is  re- 
quired to  use  in  its  perform9,nce  such  care  as  men  of  common 
sense  and  common  prudence,  however  inattentive,  ordinarily 
take  of  their  own  affairs,  and  they  will  be  liable  only  for  bad 
faith,  or  gross  negligence,  which  is  an  omission  of  that  degree 
of  care."     Skelley  v.  Kahn,  17  111.  170,  and  authorities  cited. 

The  evidence  of  this  accident  with  resulting  injury  and  un- 
accompanied by  any  evidence  in  rebuttal,  is  presumptive  evi- 
dence of  negligence,  and  whether  from  all  the  facts  such 
negligence  amounts  to  that  degree  which,  under  the  rule  laid 
down  in  these  cases  gives  an  action,  is  a  question  for  the  jury, 
and  should  in  this  case  have  been  submitted  to  it  Skelly  v. 
Kahn,  17  111.  170. 

But  the  plaintiff  was  a  passenger  for  hire.  By  the  title 
conferred  by  a  free  pass  the  plaintiff  boarded  the  defendant's 
train;  when  there  she  applied  to  the  company  for  a  more 
choice  accommodation  than  she  could  have  under  the  pass,  viz  , 
a  berth  in  their  sleeping  car.  For  this  additional  accommo- 
dation the  company's  agent  demanded  and  received  from  her 
the  sum  of  $6. 

This  transaction  changed  the  nature  of  the  relations  of  the 
parties;  it  abrogated  the  pass  and  constitf^ted  Mi*8.  Rice  a 
passenger  for  hire. 
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Mr.  Edward  Ryan  Woodlb,  for  defendant  in  error. 

There  was  no  evidence  proving,  or  tending  to  prove,  that 
the  plaintiff  was  lawfully  on  the  defendant's  train;  on  the 
contrary,  tlie  proof  was  clear  that  she  was  a  trespasser  on  the 
train.  The  compatiy  was  under  no  obligation  to  her  whatso- 
ever, either  for  the  safe  transportation  of  herself  or  her 
baggage. 

Tlie  rule  is  well  settled  that,  under  such  circumstances  no 
recovery  can  be  had,  except  for  gross  negligence,  amounting 
to  a  wilful  injury,  and  there  was  no  proof  of  such  negligence, 
nor  in  fact  of  any  negligence  on  the  part  of  the  defendant  or 
its  agents,  in  the  case.  T,  W.  &  W.  K^j  Co.  v.  Beggs,  85  111. 
80;  0.  &  A.  E.  R  Co.  v.  Michie,  83  111.  427. 

It  is  urged  that  the  plaintiff^s  own  testimony  shows  facts 
and  circumstances  from  which  2i  prima  facie  presumption  of 
negligence  on  the  part  of  the  defendant  must  arise.  The 
proof,  however,  created  by  such  evidence,  is  only  inferential 
and  presumptive.  Curtis  v.  R.  &  S.  R.  R.  Co.,  18  N.  Y.  534; 
P.,  C.  &  St  L.  R'y  Co.  V.  Thompson,  56  111.  138. 

To  establish  the  liability  of  the  defendant  for  the  loss  of  her 
baggage,  it  was  incumbent  upon  the  plaintiff  to  show  that  it 
received  the  same  as  a  common  carrier  for  hire.  Hutchinson 
on  Carriers,  Sec.  57;  F.  &  P.  M.  R.  R.  Co.  v.  Weir,  37  Mich. 
Ill;  M.  Q.  R.  R.  Co.  v.  Carrow,  73  111.  348. 

MoRAN,  J.  The  first  question  presented  is,  did  the  evidence 
tend  to  establish  that  the  defendant  company  had  been  guilty 
of  negligence?  The  evidence  tended  to  show  that  the  injury 
occurred  to  plaintiff  by.  reason  of  a  bridge  on  defend- 
ant's line  of  railway,  over  which  plaintiff  was  being  trans- 
ported by  defendant  in  its  cars,  giving  way  while  the  train 
was  passing  over  it,  so  as  to  precipitate  a  portion  of  the  cars 
composing  the  train  into  the  creek  and  to  derail  other  cars. 
The  nature  of  the  accident  as  proved  was  such  as  to  raise  a 
presumption  of  negligence  on  defendant's  part,  and  to  cast  on 
defendant  the  burden  of  showing  how  the  accident  happened, 
and  that  it  could  not  be  prevented  by  the  exercise  of  the 
greatest  degree  of  diligence  practicable  under  all  the  circum- 
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stances  of  the  case.  G.  &  C.  U.  E.  R.  Co.  v.  Yardwood,  17 
IlL  509;Carti8  v.  R  &  S.  R  R  Co.,  18  N.  Y.  oSi;  Bowen 
V.  X.  Y.  C.  R  R  Co.,  18  N.  Y.  408. 

The  fact  that  the  defendant  railroad  company  was  carrying 
the  plaintiff  gramitooslj,  or  on  a  pass  upon  which,  so  far  as 
the  evidence  in  the  record  discloses,  there  were  no  conditions 
exempting  the  company  from  damages  for  injury  resulting 
from  its  negligence,  would  not  relieve  it  from  the  responsibil- 
ity which  the  law  from  motives  of  public  policy  imposes  on 
carriers  of  passengers  generally.  O.  &  M.  R  R  Co.  v.  Muhl- 
ing,  30  JDl.  9. 

The  two  preceding  propositions  are  not  seriously  con- 
troverted, but  on  the  contrary  are  practically  admitted  by  the 
counsel  for  appellee.  The  m\[n  contention  urged  by  said 
counsel  in  support  of  the  ruling  of  the  court,  is  that  it  ap- 
peared from  the  testimony  that  the  plaintiff  was  on  defendant's 
traiti  as  a  trespasser;  that  she  was  gaining  transportation  by 
practicing  a  fraud  upon  the  company  in  passing  herself  for 
another.  The  pass  by  virtue  of  which  she  was  riding  on  the 
train,  it  is  said,  was  not  issued  to  her  but  to  *'  Mra.  E.  Price," 
and  therefore  the  company  owed  her  no  duty  and  are  not 
liable  to  her  for  any  injuries  she  may  have  received  or  losses 
the  m\y  have  sast:\ined.  It  is  no  djubt  true  that,  if  the 
plaintiff  was  in  fact  attem ;)ting  to  secure  passage  upon  the 
dsfenlant's  train  by  presenting  a  pass  which  she  knew  was 
intended  for  another  person,  the  coin;mny  would  in  such  case 
bi  liable  to  her  only  for  damages  caused  by  gross  negligence 
am junting  to  wilful  injury.  T„  W.  &  W.  R  R  Co.  v.  Beggs,  85 
111.  80.  But  the  mere  fact  that  the  .pass  which  she  held  was 
written  as  for  "  Mi*s.  E.  Price"  would  not  of  itself  justify  the 
conclusion  by  the  court,  as  a  matter  of  law,  that  she  was 
attempting  to  commit  a  fraud  upon  the  company. 

It  was  a  question  for  the  jury  under  all  the  evidence  to 
determine  whether  or  not  she  was  upon  the  train  in  good  faith 
and  by  virtue  of  a  pass  intended  for  her  in  fact,  but  in  which 
the  name  "  Price"  was  written  by  mistake.  If  such  was  the 
fact  it  could  not  bo  maintained  that  she  was  on  the  train  as  a 
trespasser.     Fraud  in  such  a  case  must  be  actual  and  de|  ends 
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upon  intent,  and  for  a  woman  to  go  upon  a  train  with  a  pass 
given  to  her  by  a  friend  who  had  undertaken  to  procure  one 
for  her,  and  to  proceed  a  portion  of  her  journey  before  dis- 
covering that  there  was  what  she  supposed  under  the  circum- 
stances to  be  a  mistake  in  writing  the  name  in  the  pass  "Price" 
instead  of  "  Rice,  "  and  then  to  go  on  without  disclosing  the 
supposed  mistake,  would,  it  seems  to  us,  be  entirely  compatible 
with  perfect  honesty  and  good  faith  on  her  part.  But  whether 
she  was  fraudulently  taking  the  benefit  of  a  pass  issued  to,  and 
intended  for  another,  or  enjoying  in  honesty  and  good  faith  a 
privilege  she  thought  intended  for,  and  secured  to  herself,  was, 
as  we  have  before  said,  a  question  for  the  jury  and  not  for  the 
court.  Arnold  v.  Penu.  Co.,  8  Atlantic,  213 ;  L.  S.  &  M.  S. 
R.  R.  Co.  V.  Rosenzweig,  9  Eastern  Rop.  325.  Where  infer- 
ences of  fact  are  to  be  drawn  from  the  evidence,  they  must  be 
drawn  by  the  jury.  So  where  the  inference  to  be  drawn  is 
disputed,  as  where  it  may  be  contended  as  it  is  in  this  case 
that  the  facts  will  equally  support  one  inference  or  another,  the 
court  is  not  at  liberty  on  such  ground  to  take  tlie  case  away, 
but  must  submit  it  to  the  jury  to  determine  which  is  the  correct 
inference  of  fact  to  be  drawn  from  the  evidence.  Pa.  R.  R.  Co. 
V.  Werner,  89  Pa.  St.  59;  Schum  v.  Pa.  R.  R.,  107  Pa.  St.  8. 

A  motion  to  exclude  evidence  like  a  demurrer  to  evidence, 
admits  all  that  the  plaintiff's  evidence  tends  to  prove,  and  when 
the  evidence  tends  to  support  two  theories,  one  favorable  to 
plaintiff  and  the  other  antagonistic  to  him,  the  court  is  not 
on  such  motion  authorized  to  say  which  theory  is  proven,  but 
should  deny  the  motion  and  subtnit  the  evidence  to  the  jury 
under  proper  instructions.  Poleman  v.  Johnson,  84  111.  269; 
L.  S.  &  M.  S.  R.  R  Co.  V.  O'Oonner,  115111.  254-261;  Mass. 
V.  White,  37  Mich.  126. 

It  is  contended  by  counsel  for  defendant  in  error  that  no 
liability  for  the  baggage  of  plaintiff,  alleged  to  have  been 
injured,  was  shown  by  the  evidence.  .  Defendant  in  error 
received  the  baggage  to  carry  without  hire,  and  if  it  was  so 
received  without  any  fraud  being  practiced  upon  defendant, 
it  was  bound  to  the  duties  of  a  gratuitous  bailee.  Such  bailee 
is  required  to  perform  the  labor  undertaken  with  such  care 
as  men  of  common  prudence,  however  inattentive,  ordinarily 
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take  of  their  own  affairs,  and  will  be  liable  only  for  bad  faith 
or  gross  negligence,  which  is  an  omission  of  that  degree  of 
care.  Skelley  v.  Kahn«  17  111.  170.  The  undertaking  here 
was  to  carry  the  baggage  from  Chicago  to  New  Orleans 
without  reward.  The  delivery  of  the  baggage  to  the  c  r- 
rier  was  shown,  and  it  was  also  shown  that  the  baggage-car 
fell  through  a  bridge  on  defendant's  line  of  road,  and  into  the 
river  or  creek,  and  that  the  baggage  was  injured  by  being 
wet.  From  these  facts  negligence  would  be  presumed,  and 
whether  the  deofree  of  net^liffence  was  such  as  would  render 
defendant  liable  for  the  damages  to  the  baggage,  was  a  ques- 
tion fo-r  the  jury  to  determine. 

In  Sturs  V.  Liverpool  &  K  Y.  P.  &  S.  Co.,  57  N.  Y.  1, 
baggage  was  delivered  to  the  company  under  an  agreement 
that  they  should  not  be  liable  for  any  damage  except  when 
the  same  should  be  proven  to  have  occurred  through  gross 
negligence.  Proof  of  the  delivery  of  the  baggage  and  its 
non-production  at  the  end  of  the  voyage  was  held  to  make 
out  a  case  on  which  the  jury  might  find  gross  negligence.  By 
the  rule  adopted  by  the  Supreme  Court  of  this  State,  where 
the  bailment  and  the  injury  to  the  goods  while  in  the  hands 
of  the  bailee  is  proved,  the  law  will  presume  negligence  on  tne 
part  of  the  bailee,  and  im^TOse  on  him  the  burden  of  showing 
that  he  exercised  such  care  as  was  required  by  the  nature  of 
the  bailment.  Bennett  v.  O'Brien,  37  111.  250;  Cumins  v. 
Wood,  44  111.  416.  If,  therefore,  plaintiff  was  not  guilty  of 
any  fraud  in  being  on  or  having  baggage  on  the  train,  but  by 
the  consent  of  the  company  herself  and  baggage  were  being  gra- 
tuitously transported  in  the  defendant's  cai*e  over  its  road,  slie 
would  be  entitled  under  the  evidence  in  the  record  to  recover 
the  damages  which  she  might  succeed  in  showing  she  suf- 
fered by  reason  of  the  accident,  as  well  to  her  baggage  as 
to  her  person,  unless  the  company  proved  that  it  had  exer- 
cised the  degree  of  care  and  diligence  required  by  law  under 
all  the  circumstances.  ' 

The  Circuit  Court  erred  in  sustaining  the  motion  to  exclude 
plaintiff's  evidence,  and  the  judgment  must  therefore  be 
reversed  and  the  case  remanded. 

JSeversed  and  remanded. 
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Culver,  Page,  Hoyne  &  Company 

V. 

Horace  H.  Thomas. 

Negotiable  Paper — Indorsement — Contract  qf  Guaranty, 

In  an  action  against  an  indorser,  as  guarantor  of  certain  promissory  notes,  it 
is  held:  That  the  only  liability  of  the  defendant  was  that  of  an  indorse  ,  the 
mere  fact  th  it  it  placed  its  name  twice  on  each  note,  being  insufficient  to 
authorize  the  holder  to  write  over  one  signature,  or  both,  a  contract  of 
guaranty. 

[Opinion  filed  July  13,  1887.] 

In  error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Joseph  E.  Gaby,  Judge,  presiding. 

Messrs,  Fiianz  J.  Smith  &  Helmrb,  for  plaintiflE  in  error. 

Mr.  A.  S.  Bradley,  for  defendant  in  error. 

McAllister,  P.  J.  This  was  an  action  by  Thomas,  as 
indorsee,  against  Culver,  Page,  Hoyne  &  Co.,  a  corporation, 
as  guarantor  of  four  promissory  notes  made  by  H.  L.  Culver,  sfnd 
bearing  date  respectively,  August  13,  18,  23  and  28,  1883,  for 
$2,500  each,  payable  to  said  company  as  payee,  six  months 
from  their  respective  dates,  upon  each  of  which  said  company 
indorsed  its  name  twice,  and  they  were  delivered  and  nego- 
tiated by  the  holder  of  them  so  indorsed  to  the  Commercial 
National  Bank,  and  the  latter  wrote  upon  each,  over  one  of  the 
signatures  of  said  company,  a  guaranty  as  follows:  "For 
value  received  we  hereby  guarantee  the  payment  of  the  within 
note  at  maturity  or  at  any  time  thereafter,  with  interest  at 
eight  per  cent,  per  annum,  and  agree  to  pay  all  costs  and 
expenses  paid  or  incurred  in  collecting  the  same." 

lliere  was  a  plea  duly  verified  denying  the  execution  of  said 
guaranties  respectively.     On  the  trial  before  the  court  without 
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a  jury  there  was  no  evidence  tending  to  show  authority  to 
write  such  a  guaranty,  except  what  was  implied  from  the  cir- 
c  imstanse  of  tho  payee  having  inJoreed  its  name  twice  upon 
each  note;  and  there  was  a  finding  and  judgment  for  the  plaint- 
iff against  the  defendant,  mer^ly  as  guarantor.  Upon  the 
evidence  the  only  liability  of  the  defendant  which  could  be 
made  out  was  that  of  indorser,  notwithstanding  the  defendant 
put  its  name  twice  upon  each  note.  That  fact  or  circumstance 
was  insulBcient  to  authorize  the  holder  to  write  over  one 
signature,  or  both,  a  contract  of  guaranty.  That  point  is 
expressly  decided  by  the  Supreme  Court  in  Johnson  v.  Glover, 
12  N.  E.  Rep.  257,  and  is  decisive  of  this  case.  The  judg- 
ment will,  therefore,  be  reversed  and  the  case  remanded. 

Jvdginent  reversed. 


Union  National  Bank  et  al, 

V. 

The  International  Bank  et  al, 

Eridenee—Parolf  Inadmiaaible  to  Alter  or  Vary  Teiins  of  Condition  in 
a  Mortgage — Admissibility  of  Former  Decree — Pricity —Corporations — 
Defense  qf  Usury— Sec,  11,  Ch.  74,  R,  S, 

1.  Parol  evidence  is  inadmissible  to  alter  or  vary  tbe  terms  of  the  condi- 
tion in  a  mort^^age  by  enlarging  it  from  specified  kinds  of  indebtedness  to 
others  not  embraced  but  excluded  by  tbe  language  of  the  condition. 

2.  Sec.  11,  Ch.  74,  R.  S.,  which  prohibits  corporations  from  interposing 
the  defense  of  usury,  is  held  to  apply  to  a  case  wherein  the  defendant  cor- 
poration was  not  a  party  to  the  usurious  transaction  alleged. 

3.  One  not  a  party  to  a  judgment  or  a  decree  may  sometimes  be  bound 
thereby  by  reason  of  privity  of  law,  of  blood,  or  of  estate, 

4.  In  the  absence  of  fraud  or  collusion,  it  seems  that  those  claiming 
under  a  second  trust  deed  are  bound  by  the  decree  in  a  foreclosure  proceed- 
ing, adjusting  and  establishing  the  amount  of  the  grantor *s  indebtedness 
secured  by  the  first  trust  deed,  although  they  were  not  parties  to  such  pro> 
ceeding. 

[Opinion  filed  July  13, 1887.] 
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Aj»peal  from  the  Circuit  Court  of  Cook  County;  the  Hon, 
Murray  F.  Tuley,  Judge,  presiding. 

Messrs.  W.  T.  Burgess,  Melville  W".  Fuller  and  Herrice 
&  Maktin,  for  appellants. 

Messrs.  Rosenthal  &  Pence,  for  appellees. 

McAllister,  P.  J.  This  case  was  heard  at  the  March 
term.  1881,  of  this  court,  on  error,  and  a  decree  of  foreclosure 
in  favor  of  Bauer  and  othera,  w.'is  reversed  and  the  cause 
remanded.  It  is  reported  as  Jenkins  v.  Bauer  et  al.,  8  111. 
A  pp.  634,  where  may  be  found  a  full  stateuient  of  the  issues 
and  facts  then  involved.  Since  the  case  was  reinstated  in  the 
court  below,  some  new  parties,  with  further  and  voluminous 
pleadings,  have  been  added,  introducing  new  matters  and  giv- 
ing rise  to  other  and  diflFerent  questions.  Upon  the  second 
hearing  before  the  chancellor  a  decree  passed,  finding  the 
amounts  due  from  Walker  to  the  several  parties  interested,  to 
the  exclusion  of  all  usurious  payments,  as  before,  and  direct- 
ing a  foreclosure.  From  that  decree  this  present  appeal  is 
prosecuted,  the  appellants  assigning  numerous  errors.  But 
upon  due  consideration,  we  think  the  only  errors  assigned, 
worthy  of  much  attention,  are  those  which  arise  upon  tlie 
admission  and  exclusion  of  evidence  at  the  hearing,  and  the 
eflEect  given  to  a  former  decree. 

It  is  not  practicable,  nor  do  we  deem  it  our  duty  to  enter 
upon  a  general  restatement  of  the  many  and  voluminous 
pleadings  in  this  case;  we  shall,  therefore,  confine  ourselves 
to  mere  brief  outlines  of  those  parts  of  the  case  upon  which 
we  think  the  controlling  questions  arise. 

The  case  was  a  foreclosure  proceeding.  Tlie  appellees 
claimed  under  and  sought  the  foreclosure  of  a  trust  deed  in 
the  nature  of  a  mortgage  made  by  S.  J.  Walker  and  wife, 
January  2,  1873,  to  Rosenthal  as  trustee,  covering  a  parcel  of 
land  described  therein,  lying  between  the  west  branch  of  the 
south  branch  of  the  Chicago  River  and  the  Illinois  and  Mich- 
igan Canal,  to  secure  to  the  several  appellees  an  indebtedness 


654  Appellate  Courts  of  iLLixoia 


Union  National  Bank  et  al.  v.  Internationiil  Bank  et  aL 


of  said  Walker  which,  at  the  time  of  the  hearing,  was  found 
to  be  $208,775.04.  The  deed  was  duly  recorded  January  18, 
1873.  The  contestants,  as  to  the  amount  legally  due  under 
said  trust  deed,  were  the  TJuion  National  Bank  and  the  heirs 
at  law  of  W.  F.  Coolbangh,  deceased.  Their  relation  to  the 
(lase  arose  out  of  a  second  deed  of  trust  October  9,  1873, 
said  Walker  and  wife  executed  to  said  Coolbaugh  in  his  life- 
time and  as  trustee,  a  deed  of  trust  covering  the  same  prem- 
ises. The  condition  expressed  in  the  deed  was  in  these  words : 
'*  This  conveyance  is  made  to  secure  any  and  all  indebtedness 
of  Samuel  J.  Walker  as  maker  or  indorser  of  any  and  all  notes, 
drafts  or  acceptances  held  by  the  Union  National  Bank,  or 
negotiated  throngh  said  W.  F.  Coolbaugh,  or  any  or  all  renew- 
als of  the  same,  or  any  or  all  paper  that  said  Walker  may 
liereafter  sell  to  said  bank,  or  negotiate  through  said  Cool- 
baugh." 

The  deed  contained  the  usual  covenants  of  title  and  against 
incumbrances,  but  no  reference  to  said  former  deed  of  trust 
to  Rosenthal.  Coolbaugh  was  originally  a  party  to  the  suit, 
but  having  died  intestate,  his  death  was  suggested  July  9, 
1881,  and  his  heirs  at  law  made  parties.  Walker  had  set  up 
usury  and  the  payment  of  large  sums  of  usurious  interest, 
averring  the  amount  to  have  been  sufficient  to  extinguish  a 
large  part,  if  not  the  whole  of  his  indebtedness  to  the  several 
appellees,  and  asked  for  an  accounting.  The  Union  National 
Bank  and  the  heira  of  Coolbaugh,  respectively,  set  up  the 
same  defense  by  proper  pleadings. 

The  evidence  showed  that,  at  the  time  of  Coolbaugh's  death, 
Walker  owed  him  about  $22,000 ;  also,  that  he  was  indebted 
to  the  Union  National  Bank  in  a  large  sum,  exceeding 
§200,000. 

By  way  of  estoppel  upon  said  Walker,  the  Union  Xa- 
tional  Bink  and  the  heirs  of  said  Coolbaugh,  from  again 
drawing  in  question  and  litigating  the  matter  of  usury  as 
aforesaid,  the  appellees,  by  cross-bill  in  the  nature  of  a  plea, 
set  up  the  proceedings  and  decree  in  another  suit  in  chancery 
brought  by  one  George  Wilshire,  March  11, 1874,  in  the  court 
below,  against  said  Walker,  the  Intel-national  Bank  and  others, 
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not  including,  however,  the  said  Union  National  Bank,  Cool- 
bangh,  or  his  heirs,  as  parties,  wherein  the  same  identical 
matters  were  put  in  issue  and  passed  upon  by  the  court  by 
decree  rendered  February  28,  1878,  and  finding  the  amount  of 
Walker's  indebtedness  to  said  International  Bank,  and  subject 
to  the  securities  including  the  said  trust  deed  to  Kosenthal  to 
be  ?172,474. 

For  further  particulars  in  regard  to  said  decree  we  refer  to 
the  statement  of  facts  in  the  case  of  Jenkins  v.  International 
Bank,  1 1 1  III.  463. 

Upon  the  hearing  in  this  present  case  the  court,  a^inst  the 
objections  of  appellants'  counsel,  allowed  appellees'  counsel  to 
introduce  the  record  and  decree  in  the  Wilshire  case  in  evi- 
dence and  excluded  all  evidence  offered  on  behalf  of  appel- 
lants to  sustain  their  defense  of  usury  and  the  payments  of 
usurious  interest  as  aforesaid.  In  our  opinion  the  most  impor- 
tant and  difficult,  if  not  the  controlling  questiqps  in  the  case, 
arise  upon  that  ruling. 

Among  the  several  grounds  in  support  of  it  counsel  for 
appellees  urge  the  following:  That(l)  the- trust  deed  to  Oool- 
baugh,  failing  to  describe  any  indebtedness,  it  was  to  be 
regarded  as  inoperative  in  this  proceeding;  (2)  That  there 
waS  nothing  to  show  that  the  Ooolbaugh  heirs  had  any  bene- 
ficial interest  under  that  deed ;  (3)  That  the  Union  National 
Bank  being  a  corporation,  it  was  prohibited,  by  Sec.  11  of  our 
statute  concerning  interest,  from  interposing  the  defense  of 
usury;  (4)  That  the  decree  in  the  Wilshire  case,  finding 
against  Walker  upon  his  defense  of  usury  and  establishing 
the  amount  of  his  indebtedness,  was  conclusive  upon  the  Union 
National  Bank  and  Coolbaugh  heirs,  though  not  parties,  on 
the  ground  of  privity. 

In  order,  probably,  to  obviate  the  force  of  the  second  and 
third  grounds  last  above  stated,  counsel  for  appellants  offered 
as  evidence  the  oral  declarations  and  deposition  of  said  Walker 
to  the  effect  and  as  tending  to  prove  that  at  the  time  of  the 
making  of  the  trust  deed  to  Coolbaugh,  it  was  verbally  agreed 
between  him  and  Walker,  that  it  should  be  held  as  security 
for  any  notes  or  money  due  by  Walker  to  Coolbaugh  individ- 
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nally  as  well  as  to  the  bank.  Upon  objection  of  api>el]eefi' 
counsel  the  court  excluded  the  evidence. 

It  is  said  in  Jones  on  Mortgages,  Vol.  1,  Sec.  384,  that 
"  parol  evidence  is  admissible  to  show  tha  true  character  of 
a  mortgage  and  for  what  purpose  and  what  c  nsideration  it 
was  given.  Although  it  be  for  a  delinite  sum  and  secures  tlie 
paymeut  of  the  notes  for  definite  amounts,  it  may  be  shown 
that  the  mortgage  was  simply  one  of  indemnity."  So  it  has 
Ijeen  held  that  parol  evidence  is  admissible  to  identify  the 
note  intended  to  be  secured.  Melvin  v.  Fellows,  33  X.  H. 
4r0l,  and  authorities  there  cited. 

But  there  is  nothing  in  the  rules  above  stated  which  sanc- 
tions or  authorizes  the  admission  of  parol  evidence  to  alter  or 
vary  the  terms  of  the  condition  contained  in  a  mortgage  by 
enlarging  it  from  specified  kinds  of  indebtedness  to  that  which 
was  not  embraced,  but  excluded  by  the  language  of  the 
condition. 

The  terms  of  a  mortgage  can  not  be  varied  by  any  verbal 
agreement  or  understanding  of  tlie  parties,  or  their  acts  or 
conversations  prior  to  or  at  the  time  of  the  execution  of  it 
1  Jones  on  Mortgage,  Sec.  96.  We  are  of  opinion  that  the 
evidence  offered  was  incompetent,  the  parties  offering  it  not 
being  strangers,  and  it  would  have  been  to  alter  or  vary  the 
condition  by  parol. 

The  other  questions  we  propose  to  consider  arise  upon  the 
exclusion  by  the  court  of  the  evidence  offered  respecting  the 
usmy  and  payment  by  Walker  of  usurious  interest  And  first, 
was  it  admissible  to  the  Union  National  Bank  to  interpose  that 
defense?  There  is  no  evidence  as  to  the  incorporation  of  that 
bank.  Whether  we  should  assume  that  it  was  under  the  laws 
of  Congress  or  under  some  other  law  that  it  became  a  cor- 
poration, as  its  name  imports,  we  are  not  advised.  We  may, 
however,  assume  it  to  be  a  corporation.  But  if  untrammeled, 
and  the  question  was  one  of  first  impression,  we  should  be 
inclined  to  hold,  with  the  New  York  cases,  that  the  eleventh 
section  of  our  interest  statute  should  not  be  construed  as  apply- 
ing to  such  a  case  as  this,  where  the  corporation  interposing  the 
defense  was  not  a  borrower  or  in  any  res})ect  a  party  to  the 
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usurious  transactions  alleged.  But  we  are  precluded  from 
tiiking  that  view  by  the  construction  given  to  the  clause  in 
Hartford  F.  Ins.  Co.  v.  Hadden,  28  111.  260.  The  Supreme 
Court  alone  can  overrule  or  modify  the  views  there  taken. 
We  are  bound  by  them. 

If  the  Union  National  Bank  was  precluded  by  that  statute 
from  interposing  the  defense  of  usury,  and  the  heirs  of  Cool- 
baugh  had  no  beneficial  interest  under  the  trust  deed  to  Cool- 
baugh,  that  would  seem  to  dispose  of  the  error  assigned  upon 
the  action  of  the  chancellor  in  excluding  the  evidence  as  to 
usury.  But  we  are  by  no  means  satisfied  that  the  condition 
in  the  trust  deed,  as  it  was  written,  did  not  give  to  Coolbaugh, 
the  trustee,  a  beneficial  interest  under  that  deed  as  security 
to  him  of  a  specified  nature  which  might  have  been  shown  by 
parol  evidence.  An  ^indebtedness  from  Walker  to  him  was 
shown  by  the  evidence.  Therefore  it  will  be  necessary  to  go  a 
step  further  and  consider  the  effect  of  the  decree  in  the  Wil- 
shire  case  upon  the  rights  of  the  Coolbaugh  heirs  as  respects 
their  defense  of  usury  and  bearing  upon  the  question  of 
amount  legally  due  from  Walker  to  appellees. 

If  Coolbaugh  was  bound  by  that  decree,  then  his  heirs,  by 
reason  of  their  privity  in  blood  and  in  estate,  were  likewise 
bound.  Neither  were  parties  to  the  suit.  The  trust  deed  to 
Coolbaugh  was  executed,  and  his  rights  thereunder  were 
acquired  before  tlie  Wilshire  suit  was  brought  Freeman,  in  his 
work  upon  judgments,  says:  "It  is  well  understood,  though 
not  usually  stated  in  express  terms,  in  works  upon  the  subject, 
that  no  one  is  privy  to  a  judgment  whose  succession  to  the 
rights  of  property  thereby  affected  occurred  previously  to  the 
institution  of  the  suit."     Freeman  on  Judgments,  Sec.  162. 

In  Bnish  v.  Fowler,  36  111.  53,  the  court,  by  Mr.  Justice 
Breese,  said :  "  We  imderstand  the  doctrine  to  be  universally 
recognized,  that  no  one  can  be  injuriously  affected  by  a  judg- 
ment or  decree  of  any  court,  who  was  not  a  party  to  such 
judgment  or  decree."  That  broad  statement  might  be  well 
enough  when  applied  with  reference  to  that  case.  But  we 
know  that  persons  who  are  not  parties  are  sometimes  bound 
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hy  judgments  and  decrees  by  reason  of  their  being  privies  in 
law,  in  blood  or  estate,  with  one  who  was  a  party.  Tlie  case 
of  Scales  v.  King,  110  III.  456,  lays  down  the  general  rule  that 
a  decree  or  other  legal  proceeding  is  binding  only  on  the 
parties  thereto  or  their  privies,  and  decides  that  in  a  fore- 
closure proceeding,  where  the  grantee  of  the  mortgagor  was 
not  made  a  party,  the  right  of  redemption  of  such  grantee 
was  unaffected  by  the  decree.  But  the  question  remains 
whether  there  was  not  such  a  relation  of  privity  between 
Walker,  the  grantor,  and  Coolbaiigh,  the  grantee,  in  the  trust 
deed  in  the  nature  of  a  mortgage,  as  that  the  latter  was  bound 
by  the  decree  against  the  fornier  in  the  TVilshire  case,  estab- 
lishiug  the  amount  of  Walker's  indebtedness  to  appellee>. 
Coolbaugh,  not  having  assumed  the  former  incumbrance  to 
Rosenthal,  is  to  be  regarded  as  impliedly  authorized  by  Walk- 
er's conveyance  to  him  to  set  up  and  urge  the  latter's  jnir- 
Ronal  right  to  the  defense  of  usury.  Maher  v.  Lanfrom,  SG 
III.  513,  521.  But  was  he  thereby  vested  with  an  absolute 
ri^ht  to  have  the  benefit  of  such  defense,  which  would  amount 
to  a  right  of  property  and  which  Walker  was  powerless  by 
any  subsequent  act  on  his  part  to  impair,  without  Coolbaugh 's 
consent?  We  think  not.  It  seems  to  us  that  it  would  have 
been  entirely  competent  for  Walker  to  have  subsequently 
adjusted  the  amount  of  indebtedness  to  appellees  without 
taking  advantage  of  the  usury  laws  and  without  the  consent  i»f 
Coolbaugh  or  any  of  his  other  creditors;  and,  if  done  ingootl 
faith  without  fraud  or  collusion,  it  would  have  been  conclusive 
upon  Coolbaugh  and  the  Union  National  Bank. 

In  Cand(?e  v.  Lord,  2  N.  Y.  269,  there  is  an  able  and  inter- 
esting  discussion  of  questions  which  bear  closely  in  principle 
upon  that  we  have  just  been  considering.  And  the  doctrine 
was  there  announced  that  a  judgment  obtained  without  fraud 
or  collusion  and  which  concludes  the  debtor,  whether  rendered 
upon  default,  confession,  or  after  contestation,  is  upon  all 
questions  affecting  the  title  to  his  property,  conclusive  evi- 
dence against  his  creditors  to  establish,  1st,  the  relation  of 
creditor  and  debtor  between  the  parties  to  the  record,  and  2d, 
the  amount  of  the  indebtedness. 
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We  are  inclined  to  the  opinion  that  the  decree  in  the  Wil- 
shire  case,  against  Walker,  adjusting  and  establishing  tlie 
amount  of  his  indebtedness  to  appellees,  was  conclusive  upon 
Coolbaugh  and  the  Union  National  Bank,  there  being  no  pre- 
tense of  fraud  or  collusion  as  respects  that  decree. 

The  case  ought  to  be  passed  upon  by  the  Supreme  Court, 
and  according  to  our  best  judgment,  the  proper  way  to  dis- 
pose of  it  here  is  to  affirm  the  decree  below,  so  that  it  can  go 
directly  to  that  court* 

Decree  affirmed. 
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ACTIONS— See  Admtnistratton,  12;  ATTACHMEin*;  Commencement  of 

Suit;  Corporations,!;  Deceit;  Guardian  and  Ward,  1 ;  Sales,  6. 

1.    In  an  action  of  trespass  to  recover  unliquidated  damages  it  is  not 

a  valid  objection  that  claim  was  not  presented  for  payment  before  the 

commencement  of  the  suit.     OaUshurg  y.  Benedict ,  111 

ADMINISTRATION— See  Attachment,  4. 

1.  Upon  appeal  from  a  decree  based  on  a  restatement  of  an  account 
in  a  case  remanded  by  the  Supreme  Court  for  that  purpose,  the  prin- 
cipal parties  being  a  divorced  wife,  to  whom  had  been  decreed  the  title 
of  a  tract  of  land  fraudulently  obtained  from  her  by  her  former  hus- 
band, and  the  widow  of  the  latter,  it  is  held:  That  the  purchaser  of  an 
outstanding  mortgage  as  trustee  for  the  widow  was  not  bound  by  the 
former  proceedings;  that  the  manner  of  estimating  the  rents,  whether 
according  to  the  reasonable  value  or  actual  receipts,  was  open  for  the 
court  below  to  adopt  any  legal  method;  that  it  was  proper  to  fix  the 
rental  value  on  the  basis  of  actual  receipts,  which  is  all  the  executor 
and  executrix,  the  widow,  in  possession  under  the  mortgage,  should  be 
required  to  pay;  that  the  divorced  wife  was  properly  charged  with 
certain  sums  paid  to  her  on  account  of  alimony  in  the  course  of  admin- 
istration from  the  rents  of  said  land,  said  payments  having  been  made 
prior  to  the  establishment  of  her  title  to  the  land,  and  while  the  estate 
was  believed  to  be  solvent;  that  she  should  not  be  allowed  a  dividend  of 
forty  per  cent,  on  the  amount  secured  by  said  mortgage,  merely  because 
such  dividend  has  Jbeen  paid  through  mistake  on  the  other  seventh-class 
claims  against  the  estate ;  that  the  widow  is  entitled  to  be  subrogated 
to  all  the  rights  of  the  original  holders  of  the  note  and  mortgage,  she 
having  purchased  them  with  her  own  funds;  that  the  divorced  wife  is 
not  entitled  to  the  benefit  of  the  stnall  discount  allowed;  and  that  she  is 
chargeable  with  ten  per  cent,  interest  on  the  principal  of  said  note  until 
the  date  of  settlement,  and  with  the  amount  paid  for  insurance.  Pin- 
neo  V.  Goodspeed,  60 

2.  In  the  sale  of  real  estate  under  the  statute,  an  administrator  has 
no  power  to  impose  conditions.  He  can  simply  sell  the  rights  of  the 
heirs,  no  more  and  no  less,  a  sale  by  him  being  equivalent  to  one  by 
the  heirs.    Foote  v.  Overman,  181 

3.  In  the  case  presented,  it  is  held:  That  the  original  lease  by  the 
husband  of  an  heir  of  the  premises  subsequently  sold  by  the  adminibtra- 
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tor, was  in  effect  a  lease  by  the  heirs  as  tenants  in  common;  that  a  sale  on 
September  24th  carri'^d  with  it  the  right  to  the  grain  rent  subsequently 
to  become  due;  and  that  the  doctrine  of  emblements  has  no  application. 
Id.,  181 

•  4.  The  presumption  that  services  performed  by  one  while  residing 
with  a  near  relative  were  intended  to  be  gratuitous,  is  weaker  where 
the  relationship  is  distant  than  if  near,  especially  if  the  parties  had  not 
previously  been  domiciled  together.     Quigly  v.  Harold,  269 

5.  In  the  case  presented,  it  is  held:  That  the  evidence  mstains  a 
verdict  for  the  plaintiff;  that  the  claim  is  not  barred  by  the  Statute  of 
Limitations;  and  that' certain  modifications  in  the  instructions  asked 
were  proper.    Id.,  269 

6.  The  personal  estate  of  an  intestate  is  the  primary  fund  for  the 
payment  of  debts  and,  as  a  general  rule,  must  be  first  exhausted  before 
real  estate  can  be  made  liable.     Toung  v.  Wittenmyre,  496 

7.  Where  there  are  two  administrations  of  a  single  estate,  one  at 
the  place  of  the  domicile  of  the  testator  or  intestate  and  the  other  in  a 
foreign  jurisdiction,  whether  the  courts  of  the  latter  will  decree  distri- 
bution of  the  assets  collected  under  the  ancillary  administration  or 
remit  them  to  the  jurisdiction  of  the  domicile,  is  not  a  question  of 
jurisdiction  but  of  judicial  discretion,  depending  upon  the  circumstances 
of  the  particular  case.    Id.,  496 

8.  In  the  case  presented,  it  is  held:  That  the  judgment  of  the  Iowa 
court,  directing  a  distribution  in  that  State,  was  within  its  discretion 
and  can  not  be  called  in  question  here;  that  the  personal  estate  thus  dis- 
posed of  can  not  be  treated  in  any  sense  as  a  part  of  the  estate  to  which 
resort  may  be  had  for  the  payment  of  claims  in  this  State;  that  the  heirs 
are  estopped  from  calling  in  question  said  distribution,  they  having 
participated  in  the  proceedings  and  received  their  respective  shares  of 
money  distributed;  that  by  the  distribution  the  share  retained  by  the 
widow  ceased  to  be  assets  of  the  estate;  and  that,  in  absence  of  per^ 
sonal  estate  within  the  reach  and  control  of  the  domiciliary  administra- 
tion for  the  payment  of  claims,  a  resort  to  the  real  estate  becomes 
necessary  and  proper.     Id.,  496 

9.  The  limitation  prescribed  by  Sec.  70  of  the  statute  in  relation  to 
the  administration  of  estates,  is  available  as  a  defense  by  the  heirs  and 
other  distributees  of  the  testator  or  intestate  as  well  as  by  the  executor 
or  administrator.    People  v.  Brooks,  594 

10.  Where,  at  the  date  of  letters  testamentary,  a  claimant  is  under 
the  disability  of  infancy,  he  has  two  years  after  such  disability  is  removed 
within  which  to  present  his  claim.  If  not  presented  within  that  time, 
the  claim  will  be  barred  as  to  the  assets  inventoried  or  accounted  for 
by  the  executors  prior  to  the  expiration  of  the  period  of  limitation. 
Id.,  594 

11.  The  judgment  of  the  Probate  Court,  awarding  distribution,  is  a 
judgment  in  rem,  and  is  binding  on  all  creditors  and  others  who  had 
an  opportunity  to  be  heard.    Id.,  594 
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12.    Suits  by  creditors  of  an  estate  against  heirs  or  devisees,  in  respect 

to  personal  estate  distributed  to  them,  are  unauthorized  by  statute  in 

this  State.    Such  suits  seem  to  be  forbidden,  at  least  by  implication, 

"  by  Sec.  12  of  the  Statute  of  Frauds.    Id.,  594 

18.  It  is  not  the  duty  of  an  administrator  to  pay  a  claim  for  interest 
against  an  estate  until  it  is  presented  and  allowed  by  the  Probate 
Court.     Wallace  v.  Monroe^  602 

AGENCY—See  Husband  and  Wife,  5,  6.  10;  Mortgages/.S. 

1.  In  an  action  to  recover  commissions  for  selling  a  farm,  this  court, 
upon  a  review  of  the  evidence,  affirms  the  judgement  of  the  court  below 
for  the  plaintiff.    Fuller  v.  Brady,  174 

2.  An  agent  employed  to  purchase  property  can  not  become  the  agent 
of  the  vendor.     Kronenherger  v.  Fricke,  650 

3.  A  person  who  attempts  to  act  as  the  agent  of  both  parties  to  a 
transaction,  without  disclosing  such  fact  to  his  principals,  is  precluded 
from  recovering  compensation  for  his  services.    Zrf.,  550 

•  4.  In  an  action  against  the  vendor  of  certain  real  property  to  recover 
commissions  upon  the  sale  thereof,  in  which  tbe  evidence  tended  to  show 
that  the  plaintiff,  when  he  undertook  to  act  for  the  defendant  in  mak- 
ing the  sale,  was  in  fact  the  agent  of  the  vendee,  and  that  the  fact  of 
such  agency  was  not  disclosed,  it  is  held:  That  the  court  improperly 
refused  an  instruction  submitting  the  question  raised  by  such  evidence 
to  the  jury;  and  that  an  instruction  given,  which  ignored  said  question, 
was  erroneous.    Id.,  '  550 

5.  The  doctrine  of  respondeat  superior  applies  only  to  acts  performed 
by  an  agent  within  the  scope  of  his  employment.  JPinkerionv.  Gil- 
bert, 568 

6.  In  an  action  of  trespass  for  false  imprisonment,  it  is  held:  That 
the  superintendent  of  the  mills  of  defendant  corporation  was  not 
authorized  to  institute  or  prosecute  suits  in  its  behalf;  that  the  court 
properly  instructed  the  jury  to  find  the  compnny  not  guilty,  there  being 
no  evidence  to  charge  it  with  any  responsibility  for  the  trospasses  com- 
plained of;  that  the  evidence  of  the  complicity  of  another  defendant, 
thoufirh  conflicting,  is  clearly  sufficient  to  sustain  the  verdict  for  the 
plaintiff;  that  the  constable's  duty  first  to  levy  the  execution  on  the 
property  of  the  defendant  therein,  did  not  depend  upon  the  permission 
of  said  defendant;  and  that  this  court  will  not  review  the  instructions  in 
detail  where  the  objection  thereto  is  merely  general.    Id.,  568 

AMENDMENT— See  Appeal  and  Error,  7;  Attachment,  1. 

APPEAL  AND  ERROR— See  Depositions;  Divorce,  1,3,  6;  Fraitdut.ent 
Conveyances,  1;  Judgscents,  4^  7;  Jurirdiction,  2,  3,  5;  Munici- 
^L  Corporations,  4;  Negugence,  6;  Practice,  4,  7;  Railroads, 
6;  Real  Property,  12;  Statute  of  Limitations,  2. 

1.  Where  the  evidence  is  conflicting  this  court  will  not  interfere 
with  the  verdict  of  the  jury.     Peters  v,  Bourneau,  177 

2.  Where  the  evidence  is  conflicting  this  court  will  not  interfere 
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with  the  verdict  of  the  jury  merely  because  a  different  result  would 
have  been  as  satisfactory.     Griffin  ▼.  Dotnas,  203 

3.  An  appeal  lies  from  the  County  Court  directly  to  this  court  from 
a  judgment  in  a  garnishment  proceedingr,  such  proceeding  being  a 
common  law  case  within  the  meaning  of  the  statute.  O^Donnell  v.  C. 
dt  A,  R.  R.  Co.,  233 

4.  An  objection  not  baited  upon  anassii^ment  of  error  can  not  be 
considered  by  this  court.    Quiglp  r.  Harold,  269 

5.  An  entire  verdict  b&sed  on  several  counts  of  the  declaration 
will  not  be  reversed  or  set  aside  on  the  ground  of  a  defective  count,  if 
one  or  more  of  the  counts  is  sufficient  to  sustain  it.     Gebbie  v.  Mooney, 

369 

6.  In  the  case  presented,  wherein  there  is  no  bill  of  exceptions,  it  is 
held:  That  even  if  the  special  count  is  defective,  it  will  be  presumed 
that  the  evidence  sustained  the  causes  of  action  alleged  in  the  common 
counts.    Id,,  369 

7.  Courts  of  record  have  power  after  the  term  at  which  judgment  is 
rendered,  upon  due  notice,  to  amend  their  records,  so  as  to  correct  the 
errors  and  mistakes  of  their  officers.  Upon  such  amendment  by  the 
court  below,  it  will  be  prefmmed,  unless  the  contrary  is  shown,  that  the 
court  was  in  possession  of  suthcient  memoranda  or  other  legal  evidence 
of  its  actual  proceedings  to  warrant  its  finding.    Id.,  369 

8.  Where  the  evidence  is  conflicting  and  it  does  not  appear  that  the 
jury  were  misled  or  actuated  by  passion  or  prejudice,  this  court  will 
not  interfere  with  the  verdict.    Dacis  v.  Evans,  375 

9.  The  admi^ion  of  evidence  can  not  be  assigned  for  error  where 
proper  objections  were  not  interposed  at  the  trial.  Stumer  v.  Fitch- 
man*  399 

30.  This  court  affirms  the  judgment  of  the  court  below  without  enter- 
ing upon  an  anal\*8i8  of  the  evidence  or  a  discussion  of  the  principles  of 
law  applicable  thereto.   Xichoh  v.  Sargent,  403 

11.  This  court  will  not  reverse  a  case  on  a  point  which,  from  the 
whole  record,  appears  to  be  based,  at  best,  on  a  mere  slip  of  the  tongue. 
Christy  V.  Stafford,  4.0 

12.  In  an  action  of  debt  on  a  bond,  it  is  held:  That  a  formal  defect 
in  the  judgment  as  written  up,  which  did  not  prejudice  the  appellants, 
is  not  sutlicient  ground  for  reversal.     Keegan  v.  Kinnare,  45-5 

13.  Where  the  testimony  is  conflicting  the  verdict  will  be  sustained, 
though  its  correctness  may  be  doubtful.  Erie  it  Pacific  Dispatch  v. 
Stanley,  459 

14.  Where  there  is  a  sharp  conflict  of  evidence  and  there  is  no  error 
of  law,  this  court  will  not  interfere  with  the  verdict  of  the  jury.  Buck- 
le n  V.  Jackson,  521 

15.  An  error  in  practice,  which  is  not  injurious  to  the  party  com- 
plaining, is  not  sufficient  ground  for  reversal.    French  v.  Wolf,      525 

.16.  In  the  case  presented,  it  is  held:  That  the  technical  error  of  the 
court  below  in  orally  instructing  the  jury  to  find  for  the  defendant,  in 
the  absence  of  any  evidence  to  support  the  issue,  instead  of  in  writing, 
is  not  sufficient  ground  for  reversal.     Id,,  525 
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17.  A  party  can  not  be  heard  to  complain  of  an  error  in  an  instruction 
which  he  himself  c^msed  to  be  made.     Golder  v.  Mueller^  527 

18.  In  support  of  the  judg-ments  of  courts  of  superior  jurisdiction  re- 
sort may  be  had  to  every  reasonable  presumption  and  intendment  not 
rebutted  by  the  record  itself.     Bishop  v.  Morris,  564 

19.  The  court  declines  to  consider  the  effect  of  a  stipulation  by  the 
parties  to  try  a  cause  on  five  days'  notice,  upon  the  power  of  the  court 
to  take  further  steps  in  the  cause  until  such  notice  is  given,  the  record 
presented  beingr  silent  on  the  subject  of  notice.    Id.,  564 

20.  Where  the  bill  of  exceptions  does  not  purport  to  contain  all  the 
evidence  it  will  be  presumed  that  the  findin^r  of  the  c^urt  below  was 
based  upon  sufficient  evidence.    Keating  v.  Stebbina,  567 

21.  Where  the  issue  depends  upon  questions  of  fact  and  the  evidence 
is  conflicting,  this  court  will  not  interfere  with  the  verdict  of  the  jury. 
Guthrie  v.  Doud,  592 

22.  Where  the  evidence  is  sharply  conflicting  very  great  deference 
should  be  paid  to  the  finding  of  the  court  below.    People  v.  Brooks,  594 

23.  When  the  jury  have  been  fairly  instructed  on  the  issue  submitted, 
and  the  verdict  is  not  manifestly  against  the  evidence,  this  court  will 
not  interfere.    Hyman  v .  Coefff  623 

24.  This  court  declines  to  interfere  with  the  findings  of  the  court 
below,  in  a  trial  by  that  court  without  a  jury,  of  an  indictment  charg- 
ing the  defendant  with  obtaining  money  by  means  of  false  pretenses, 
although  certain  incompetent  evidence  was  ^admitted,  there  being  suf. 
ficient  competent  and  undisputed  evidence  to  sustain  his  conviction. 
Jackson  v.  People ,  626 

ARBITRATION— See  Insubance,  1,  5. 

1.  Mere  irregularity  in  the  absence  of  fraud  will  not  invalidate  an 
award.     Golder  y.  Mueller,  527 

2.  In  the  case  presented,  it  is  held:  That  the  evidence  does  not  sup^ 
port  the  allegation  of  fraud  against  the  arbitrators;  and  that  there  is  no 
error  in  the  instructions  of  which  the  appellants  can  complain.    Id.,  527 

ASSIGNMENT— See  Mechanic's  Lieu,  4. 

1.  Upon  a  creditor's  bill  filed  by  judgment  creditors  of  an  insolvent 
insurance  company  against  said  company,  the  af^signee  and  others,  and 
a  cross-bill  filed  by  said  assignee,  it  is  held:  That  the  company's  as- 
signee was  a  proper  party  complainant  in  the  cross-bill;  and  that  the 
evidence  sustains  the  decree  against  one  of  the  defendants  finding  that 
the  company  had  been  fraudulently  deprived  of  certain  nutes  given  by 
him  in  payment  for  stock  issued  to  him.    Bouton  v.  Dement,  619 

ATTACHMENT— See  FBAUDuiiENT  Conveyances,  1;  GARNieHMENT,  8. 

1.  In  an  action  upon  an  attachment  bond,  it  is  held:  That  the  allow- 
ance by  the  court  of  an  amendment  to  the  affidavit  in  the  attachment 
proceedings  introducing  additional  items  of  indebtedness,  is  conclusive 
as  to  the  identity  of  the  action;  and  that  the  surety  must  be  considered 
to  have  agreed  to  be  liable  for  any  judgment  which  might  be  rendered 
in  the  attachment  proceedings.    Chapman  v.  Stuckey,  81 
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2.  It  seems  that  the  words  **  fraudulently  conveyed  or  assigned  his 
effects  or  a  part  thereof,"  in  Sec.  1  of  the  Attachment  Act,  include 
cases  of  actual  fraud  only.     First  Nat,  Bank  v.  Kurtz,  213 

3.  Under  Sec.  3  of  the  Attachment  Act,  an  equitable  estate  for  life 
in  lands  is  subject  to  attachment.     Wallace  v.  Monroe,  602 

4.  In  the  case  presented,  it  is  held:  That  at  the  time  of  the  service 
of  the  writ  of  attachment  the  cross-complainant  had  an  equitable  estate 
for  life  in  the  premises  in  question;  that  a  former  decree  precludes  her 
from  alleging,  as  against  the  purchaser  at  the  execution  sale  or  his 
assignee,  that  her  interest  in  paid  land  was  not  subject  to  attachment; 
that  the  cross-complainant  has  no  ground  of-  complaint  against  the 
administrators  in  refusing  to  pay  her  claim  for  interest;  and  that  the 
trustee  does  not  appear  to  have  finally  refused  to  mortgage  the  land  in 
question  to  raise  money  with  which  to  redeem.    Id.,  602 

ATTORNEYS—See  EvroENCB,  3;  Insurance,  3. 

AWARDS— See  Arbitration. 

BAILMENT— See  Factors;  Sales*  1. 

1.  Where  a  bailment  and  injury  to  goods  while  in  the  Imnds  of  a 
bailee  are  proved,  the  law  pre8ume»  negligence  and  imposes  upon  the 
bailee  the  burden  of  showing  the  degree  of  care  required  by  the  nature 
of  the  bailment    Mice  v.  /.  C.  R.  B.  Co  ,  643 

BANKS. 

1.  In  an  action  against  a  national  bank  on  a  certificate  of  deposit  is- 
sued by  the  ca'^hier,  by  the  terms  of  which  the  amount  deposited  wns  tc» 
be  paid  on  a  note  of  the  depositor  or  loaned  for  his  use,  it  is  held:  That 
it  was  within  the  power  of  the  cashier  to  receive  the  money  subje<!t  to 
the  order  to  pay  it  on  the  note,  if  the  payee  would  receive  it;  that  the 
conditional  undertaking  to  loan  the  money,  if  ultra  vires,  did  not  miikc 
the  other  parte  of  the  transaction  void  or  relieve  the  bank  from  liability 
to  the  depositor;  and  that  the  debt  being  that  of  the  bank,  was  not 
discharged  by  the  cashier's  embezzlement  of  a  much  larger  sum  of  the 
bank's  funds.     First  Nat.  Bank  v.  Brooks,  238 

bills  of  exceptions— See  Appeal  and  Error,  20;  Mandamus,  1. 

BOARD  OF  TRADE— See  Equity,  5. 

BONDS— See  Corporations,  4;  Judgments,  5,  7, 

1.  Upon  a  bill  filed  by  certain  taxpayers  on  behalf  of  themselves  and 
all  other  taxpayers  of  the  town  in  which  they  reside,  to  enjoin  the  pay- 
ment of  certain  railroad  bonds  and  the  collection  of  taxes  therefor,  it  is 
held:  That,  although  the  election  at  which  the  issue  of  the  bonds  was 
authorized  may  be  admitted  to  have  been  invalid,  the  complainants  are 
estopped  by  the  decree  of  the  Supreme  Court  in  a  former  action  brought 
by  certain  other  taxpayers  of  the  town,  to  enjoin  the  issue  of  the  bonds 
in  question;  that  the  complainants  in  the  former  action  represented  all 
other  taxpayers  residing,  or  who  might  thereafter  reside  in  the  town; 
that  the  question  whether  the  election  at  which  the  issue  of  the  bonds 
was  authorized,  was  legally  conducted  is  resadjudicata,  it  having  been 
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sufficiently  presented  by  the  pleadingfs  and  evidence  in  the  former  action 
although  not  passed  upon  by  the  Supreme  Court;  that  the  objection  that 
the  bonds  exceeded  five  per  cent,  of  the  taxable  property  of  the  town 
could  not  now  be  raised,  even  if  the  donation  was  within  the  Constitu- 
tion of  1870;  and  that,  it  seems^  a  certain  compromise  as  to  the  issue  of 
the  bonds  would  not  of  itself  estop  the  complainants.  Harmon  v.  Au- 
ditor, 129 

CANALS. 

1.  Sec.  16,  Chap.  19,  R.  S.,  prohibiting  acts  by  reason  of  which  any 
substance  may  be  washed  into  the  canal,  is  highly  penal  in  character 
and  can  not  be  extended  by  construction.  It  does  not  make  it  an  offense 
to  do  that  which  without  the  statute  is  innocent  and  la'v^ful,  and  which 
of  iiself  could  work  no  injury  to  any  one.  The  acts  prohibited  by  said 
section  are  only  such  as  might  be  done  on  the  property  under  the  con- 
trol of  the  comnLissioners.  As  to  acts  done  on  their  own  property  by 
citizens  their  liability  remains  unchanged.  People  v.  Utica  Cement 
Co.,  .         159 

2.  In  a  proceeding  to  recover  the  penalty  provided  by  said  section, 
it  is  held:  That  the  defendant  in  the  use  of  its  own  property  was  not 
required  to  foresee  and  provide  against  unusual,  extraordinary  and 
unexpected  floods;  that  a  concurrence  of  negligence  with  the  act  of 
Providence  was  necessary  to  charge  the  defendant;  that  an  act  of  Prov- 
idence, within  the  meaning  of  the  rule  exempting  the  defendant  from 
liability,  was  not  necessarily  an  unprecedented  flood  or  freshet;  and 
that  there  was  no  error  in  giving  and  refusing  instructions.    Id.,    160 

CARRIERS— See  Railroads,  11. 

COMMENCEMENT  OF  SUIT. 

1.  A  suit  can  not  be  maintained  to  recover  a  demand  which  is  not 
due  at  the  date  of  its  commencement.  '  Kahn  v.  Cook^  559 

2.  The  objection  that  the  suit  is  prematurely  brought  is  available 
under  the  plea  of  non  assumpsit.    Id.,  559 

8.  In  the  case  presented,  it  is  held:  That  the  burden  of  proving  the 
maturity  of  the  debt  was  upon  the  plaintiffs;  and  tLat  there  was  error 
in  giving  and  refusing  instructions.    Id,,  559 

COMMON  LAW— See  Evidence,  5. 

CONFESSION  OP  JUDGMENTS— See  Judgments. 

CONTRACT— See    Evidence,    8,  10,  11;   LANDiiORD   and  Tenant,    3; 
Master  and  Servant,  1,  2;  Mechanic's  Lien,  1;  Principal   and 
Surety,  1;  Real  Property,  XI;  Sales,  4,  6, 8;  Statute  of  Frauds, 
•   1,  2. 

CORPORATIONS— See  Banks;  Fraud,  4,5;  Fraudulent  Conveyances, 
3;  Usury,  1. 

1.  .  Wherever  a  cause  of  action  exists  primarily  in  behalf  of  a  corpora- 
tion against  directors,  oflScers  and  others,  for  wrongfully  dealing  with 
corporate  property,  or  a  wrongful  exercise  of  corporate  franchises, 
80  that  the  remedy  should  regularly  be  obtained  through  a  suit  by  and 


668  Appellate  Courts  of  Illinois. 

CORPORATIONS.    Continued, 

in  the  name  of  the  corporation,  and  the  corporation  either  actually  or 
virtually  refuses  to  institute  or  prosecute  such  suit,  then,  in  order  to 
prevent  a  failure  of  justice,  an  action  may  be  brongrht  and  maintained 
by  a  stockholder  or  stockholders,  either  individually  or  suing'  on  behalf 
of  themselves  and  all  others  similarly  situated,  against  the  wrongdoing 
directors,  officers  and  other  persons.     Chicago  v.  Cameron^  91 

2.  The  fact  that  the  complainant  became  a  stockholder  after  the 
completion  of  the  acts  complained  of,  does  not  affect  his  right  to  com 
mence  the  action  which  is  maintained  directly  for  the  benefit  of  the  cor- 
poration.   ld.t  91 

3.  The  question  of  the  capacity  of  the  complainant  to  maintain  the 
A<»tion  can  not  be  raised  after  a  hearing  on  the  merits.  It  must  be 
raised  by  demurrer  or  plea  in  the  nature  of  a  plea  in  abatement.    Id.^ 

91 

4.  Upon  a  bill  filed  to  have  certain  bonds  issued  by  a  corporation  de- 
clared ultra  pires  and  void,  and  to  secure  the  release  of  a  trust  deed 
securing  said  bonds,  it  is  held:  That  the  decree  for  complainants  is 
supported  by  the  findings;  that  the  present  holders  took  them  with 
knowledge  of  the  facts  constituting  tho  fraud,  want  of  consideration, 
and  ultra  tires;  nnd  that  the  defendants  who  appeared  can  not  question 
the  sufficiency  of  the  service  on  non-resident  holders  of  bonds  who  did 
not  appear.    Id.,  91 

5.  A  corporation  can  nst  a  vail  itself  of  the  defense  of  ultra  vires 
when  a  contract  has  been  in  good  faith  fully  performed  by  the  other 
party,  and  the  corporation  has  had  the  full  benefit  thereof.  First  Nat. 
Bnnkv.  Brooks,  238 

COSTS— See  Sales,  1. 

COURTS— See  Appeal  and  EnROH,  7;  .Pbacticr,  5. 

COVENANTS— See  Real  Property,  9, 10, 12. 

CREDITORS'  BILLS— See  Assignment,  1. 

DAMAGES— See  Actions,  1;  Evidence,  11;  Factors,  4;  Injunctions,  8; 
Instructions,  8;  Jury,  2;  Master  and  Servant,  2;  Municipal  Cor- 
porations, 2;  Railroads,  3. 

1.  In  an  action  by  an  employe  against  his  employer  for  damages  for 
a  personal  injury,  a  verdict  for  $2,030  is  held  not  to  be  so  excessive  as 
to  show  an  unreasonable  exercise  of  the  discretion  of  the  jury.  Wil- 
lard  V.  Swavsont  424 

2.  In  an  action  of  trespass,  if  the  circumstances  warrant  the  allow- 
ance of  punitive  damages,  the  question  of  damages,  within  reasonable 
limits,  is  for  the  jury.     O'Conner  v.  Parrott,  429 

8 .  In  the  case  presented,  it  is  held :  That  a  verdict  for  $6,500  is  not  so 
excessive  as  to  show  passion  or  prejudice  on  the  part  of  the  jury.    Id.^ 

429 
DECEIT. 

1.  To  recover  in  an  action  for  deceit,  it  is  only  necessary  for  the 
plaintiff  to  prove  that  the  representation  was  false;  that  the  party 
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making  it  knew  it  to  be  false;  and  that  the  plaintiff  relied  upon  it  as 
true,  was  induced  to  act  upon  it,  and  was  injured.    Keith  v.  OoldstoHf 

467 

2.    The  motive  of  the  defendant  in  making  the  false  statement,  is 

wholly  immaterial.    The  law  infers  an  improper  motive,  if  whiit  the 

defendant  says  i» false  within  his  own  knowledge,  and  is  the  occasion  of 

damage  to  the  plaintiff.    2(2.,  457 

DEPOSITIONS. 

1.  While  the  statute  authorizing  the  taking  of  depositions  must  be 
strictly  pursued,  in  reviewing  the  action  of  a  trial  court  in  admitting  a 
deposition  alleged  to  have  been  irregular,  this  court  will  not  reverse, 
unless  such  action  clearly  appears  to  have  been  erroneous.  In  re  estate 
qf  Noble,  5S5 

2.  Under  the  circumstances  of  the  case  presented,  this  court  holds 
that'  it  was  incumbent  on  the  appellant  to  make  his  motion  to  suppress 
before  the  depositions  were  opened  upon  his  motion.    Id,,  635 

DIVORCE— ^e  ADifiNidTRATiON,  1. 

1.  This  court  will  not  interfere  with  an  order  in  divorce  proceed- 
ings allowing  solicitor's  fees  and  alimony  pendente  lite,  unless  it  is 
▼ery  clearly  shown  that  there  has  been  an  abuse  of  discretion.  Lane  y. 
Lane,  529 

2.  While  in  making  such  orders  the  court  will  always  be  governed 
by  the  condition  in  life  of  the  parties,  the  property  of  the  husband,  the 
necessities  of  the  wife  and  children  and  their  condition  of  health,  it  is 
not  necessary  that  it  shall  be  shown  that  the  husband  has  property  or 
money,  when  the  order  is  made,  to  justify  it.    Id,,  529 

S.  Under  Sec.  15,  Chao.  40,  R.  S.,  the  allowance  of  alimony  to  the 
wife  for  her  support,  pending  a  suit  for  divorce,  and  to  enable  her  to 
maintain  or  defend  the  suit,  is  discretionary  with  the  trial  court.,  and 
this  court  will  not  interfere  on  the  ground  that  the  allowance  is  excess- 
ive, unless  the  difference  in  judgment  is  strong  and  decided.  Urn- 
latffY.  Umlauf,  580 

4.  In  the  exercise  of  such  'discretion,  especially  when  the  wife  is  de- 
fendant and  the  fact  of  marriage  is  not  in  controveniy,  the  determining 
considerations  are  the  necessities  of  the  wife  and  the  financial  ability 
and  circumstances  of  the  husband.    Id.,  580 

5.  The  court  has  power  to  include  in  the  award  such  sum  as  is  rea- 
sonably necessary  for  the  support  of  ihe  minor  children  of  the  parties 
remaining  in  the  custody  of  the  wife.    Id.,  580 

6.  This  court  can  not  consider  an  assignment  of  error  to  the  effect 
that  the  court  below  refused  or  neglected  to  award  the  custody  of  the 
children  to  the  complainant,  when  the  only  allusion  to  the  matter  in  the 
record  is  a  request  or  suggestion  of  relief  in  iiis  answer  to  the  defend- 
ant's petition  for  alimony  and  it  does  not  appear  that  the  question  was 
considered  or  passed  upon  by  the  court  below.    Id*t  580 


670  Appellate  Courts  of  Illinois. 

EMBEZZLEMENT— See  Banks,  1. 

EQUITT— See  Attachment,  4;  Bonds,  1;  Injunctions;  Partnebship,  2. 

1.  A  bill  in  equity  lies  to  procure  the  release  of  a  trust  deed  where 
the  matters  rendering  it  void  must  be  established  by  extrinsic  evidence. 
Chicago  v.  Cameron,  91 

2.  ^Vhere  a  defendant  in  chancery  has  by  answering  submitted  to 
the  jurisdiction  of  the  court,  it  is  too  late  to  object  that  the  complainant 
had  an  adequate  remedy  at  law.    Id.,  91 

3.  This  court,  upon  a  review  of  the  evidence,  which  was  conflicting^, 
affirms  a  decree  of  the  court  below,  ordering  certain  promissory  notes 
and  a  certain  deed  of  trust  to  be  brought  into  court  and  canceled  as 
forgeries.     Ehrler  ▼.  Braunt  391 

4.  Even  if  the  complainant  recognized  or  admitted  the  genuineness 
of  the  notes  in  question,  such  admission  can  not  be  given  the  force  of  an 
estoppel  in  the  absence  of  evidence  that  the  defendant  was  injured 
thereby.    Id.,  391 

5.  This  court  affirms,  upon  the  evidence,  the  decree  of  the  court 
below,  directing  the  defendant  to  transfer  to  the  complainant  a  certifi- 
cate of  membership  in  the  Chicago  Board.of  Trade.  Ellsworth  "v. 
Ames,  401 

ERROR— See  Appeal  and  Error. 

ESTOPPEL— See  Administration,  8;  Bonds,  1;  Equpit,  4;  Husbakd 
AND  Wife,  5,  6;  Moutoaoes,  6;  Reatj  Property,  8;  Wills,  5. 

EVIDENCE — See  Bailment,  1;  Commencement  op  Suit,  3;  Fraud,  8,  4; 
Fralt)ulent  Conveyances,  1,  2;  Garnishment,  8;  Insurancb.  1,  2, 
3;  Landlord  and  Tenant,  1;  Master  and  Servant,  2;  Municipal 
Ci>RPORATioNS,  1,  2;  Nuisances,,  4;  Partnership,  1,  4;  Practicb,  8; 
Railroads.  5,  6,  10;  Real  Property,  12;  Sales,  3,  4,  6,  9;  SLAKDBRt 
1,2. 

1.  Scientific  books  are  inadmissible  as  evidence  in  chief,  or  when  of- 
fered to  impair  the  evidence  of  expert  witnesses.  Forest  City  Ins.  Co, 
V.  Morgan,  198 

2.  A  fact  which  illustrates  by  experiment  the  condition  of  the  subject- 
matter  of  the  issue  involved  is  admissible  as  direct  evidence  bearing 
upon  said  issue.    C.  <#  N.  W.  R.  R.  Co.  v.  Hart,  2ffl 

3.  In  an  action  against  a  railroad  company  to  recover  damages  for 
a  colt  killed  by  one  of  defendant's  trains,  it  is  held:  That  certain  evi- 
dence of  the  previous  conduct  of  domestic  animals  in  regard  to  a  cer- 
tain cattle  guard,  which  tended  to  prove  a  defective  construction  of  the 
wing  fence  on  one  side  thereof,  was  properly  admitted;  that  the  matter 
of  said  fence  was  not  involved  in  the  former  appeal  to  this  court;  that 
the  verdict  of  the  jury  is  sustained  by  the  evidence;  that  the  plaintiif 
does  not  appear  to  have  been  guilty  of  contributory  negligence;  that 
there  was  no  error  in  the  rulings  of  the  court  below  upon  instructions; 
and  that  the  plaintiff  was  entitled  to  claim  attorney  fees,  although  he 
introduced  no  evidence  on  that  point  at  the  former  trials.    Id.,       207 

4.  The  date  of  an  instrument  is  only  prima  facie  evidence  of  the 
time  of  its  execution.    Horn  v.  Booth,  885 
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5.  In  the  absence  of  evidence  to  the  contrary,  it  will  be  presumed  in 
the  courts  of  this  State  that  the  common  law  prevails  in  other  SUites 
formed  from  the  territorj-  which  once  belonged  to  the  colonies  of  Eng- 
land.    Hancheft  v.  Rice^  442 

6.  A  former  decree  may  be  given  in  evidence  to  establish  a  fact 
which  it  determined  when  such  fact  comes  in  controversy  between  the 
same  parties  in  another  suit.     Taylor  v.  Field,  436 

7.  Such  decree  to  be  so  admissible  need  not  find  the  disputed  fact  in 
terms.  It  is  enough  that  by  necessary  implication  it  must  have  been 
in  issue  and  must  necessarily  have  been  decided  in  order  to  support 
the  decree.    Id.,  486 

8.  In  an  action  to  recover  damages  for  a  ref >  sal  by  the  defendant  to 
complete  a  contract  for  a  loan  of  money  to  him,  it  is  held:  That  a 
decree  in  a  former  suit  between  the  same  parties  and  others  involved  the 
question  whether  certain  sums  were  advances  on  said  loan;  and  that 
said  decree  is  admissible  in  evidence.    Id.,  436 

9.  The  showing  of  a  bill  of  lading  to  a  witness  in  rebuttal  to  refresh 
his  memory  as  to  the  dates  of  shipment  does  not  make  it  admissible  for 
other  purposes  on  cross-examination.  Erie  <0  Pacific  Dispatch  v. 
Stanley,  459 

10.  After  an  agreement  has  been  reduced  to  writing,  in  a  case  with- 
in the  general  rules  of  the  common  law,  at  any  time  before  its  breach, 
the  parties  may,  by  an  oral  agreement,  waive,  dissolve,  annul  or  modify 
it;  and  evidence  of  such  oral  agreement  is  admissible  in  an  action  upon 
the  original  contract.    Rohison  v.  Hardy,  512 

11.  In  an  action  of  trover  against  the  defendants  to  recover  damages 
for  the  alleged  wrongful  conversion  of  a  large  quantity  of  flaxseed  de- 
livered to  them  for  storage,  upon  which  they  had  made  certain  advances, 
it  is  held:  That  the  instructions  given  by  the  court  were  substantially 
defective,  erroneous  and  misleading;  and  that  evidence  of  a  subsequent 
oral  agreement,  modifying  the  original  contract,  and  evidence  tending 
to  prove  that  the  defendants  used  the  property  «in  question  with  the 
knowledge  and  consent  of  the  plaintiffs,  were  improperly  excluded. 
Id,,  512 

12.  Mere  silence  on  the  part  of  a  debtor,  when  a  bill  is  presented, 
can  not  be  treated  as  a  conclusive  presumption  that  the  amount  of 
the  bill  is  correct.    Hyman  v.  Coen,  623 

13.  Parol  evidence  is  inadmissible  to  alter  or  vary  the  terms  of  the 
condition  in  a  mortgage  by  enlarging  it  from  specified  kinds  of  indebted- 
ness to  others  not  embraced  but  excluded  by  the  language  of  the  condi- 
tion.    Union  Nat,  Bank  v.  International  Bank,  652 

FACTORS. 

1.  Although  a  factor  having  a  lien  on  goods  for  advances  or  for  a 
general  balance  can  not  pledge  the  goods,  he  may  deliver  them  to  a 
third  person  for  his  own  security,  with  notice  of  his  lien,  and  as  his 
agent  to  keep  possession  for  him.    Such  change  of  the  lien  does  not  di 
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FACTORS.    Continued. 

vest  the  factor  of  his  right,  for  it  is  in  effect  a  continuance  of  his  posses- 
sion.   Ludden  v.  Buffalo  Batting  Co.,  415 

2.  A  factor  having  a  lien  on  goods  for  advances  and  freight  can  not, 
merely  by  notifying  the  pledgee  that  beh  .s  made  advances  on  the  goods, 
pledge  them  for  a  loan  to  himself  for  an  amount-  greater  than  his  ad- 
vances, and  invest  the  pledgee  thereby  with  his  Uen  to  the  extent  of 
such  advances.    Id.^  Alb 

8.  The  pledgee  deals  with  the  factor  at  his  peril,  and  if  in  fisKt  the 
circumstances  of  the  pledge  constitute  it  a  conversion  of  the  goods,  it  is 
tortious,  and  the  receipt  by  him  of  the  goods  is  a  conversion  of  them. 
Id.,  415 

4.  In  an  action  of  trover  against  the  pledgee  of  certain  goods  pledged 
to  him  by  a  factor,  it  is  held:  That  trover  being  an  equitable  action, 
the  plaintiff  can  recover  damages  only  to  the  extent  of  the  injury 
actually  sustained;  and  that  the  pledgee  may  recoup,  from  the  value  of 
the  goods  pledged  to  him,  the  amount  of  the  factor's  advances  thereon. 
Id.,  415 

FAI5E  PRETENSES— See  Appeal  and  Ebrob,  24. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  In  an  action  of  forcible  entry  and  detainer,  upon  a  review  of  the 
evidence,  it  is  held:  That  the  defendant  was  never  out  of  possession, 
and  that  the  plaintiff  never  had  such  actual  and  peaceable  possession  as 
would  give  him  a  right  of  action  under  the  statute;  and  that  there  was 
no  material  error  in  giving  and  refusing  instructions.  Stevenson  v. 
Morriaaejfj  258 

FORGERY— See  Equity,  8. 

FORMER  ADJUDICATION— See  Attachmeiit,  4;  Boin>8,  1;  Evidence, 
3,  6,  7,  8;  Wills,  5. 

1.  To  render  a  matter  res  adjudicata,  there  must  be  identity  in  the 
thing  sued  for,  identity  in  the  cause  of  action,  and  identity  of  persons 
and  of  parties.  A  question  not  ral<;ed  by  the  pleadings  in  the  former 
action,  upon  which  no  issue  was  tendered,  in  reference  to  which*  no  evi- 
dence was  adduced,  and  upon  which  the  court  did  not  pass  can  not  bo 
considered  res  adjudieafa.    Chicago  v.  Cameron,  91 

2.  Upon  a  writ  of  error  from  a  decree  aw.irding  a  writ  of  assistance 
to  put  the  complainant  in  possession  of  lands  purchaned  by  him  at  a  mas- 
ter's sale,  it  is  held:  That  the  defendant  was  not  a  party  to  the  pro- 
ceedings leading  to  said  master's  sale  and  is  not  bound  by  the  decree 
therein;  and  that  he  was  not,  in  a  legal  sense,  a  putchaser  pendente 
lite.    Root  V.  Paine,  349 

8.  Upon  a  second  appeal  this  court  will  treat  all  rules  of  law  e^talv 
lished  by  its  former  decision  as  res  adjudicata.    Desplaines  v.  Poyer, 

574 

4.  In  the  case  presented,  this  court  declines  to  reconsider  its  former 
decision  that  a  part  of  a  village  ordinance,  declaring  all  public  picnics 
to  be  nmsances  regardless  of  their  character,  is  invalid.    Id.,  hlA 
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FRAUD— See  Arbitration,  1,  2;  Assignmbnt,  1;  Attachment,  2;  Cor- 
porations, 4;  Fraudulent  Conveyance;  Statute  of  Frauds;  Insur- 
ance, 2, 5;  Negotiable  Instrl^ents,  4;  Real  Property,  3;  Sales, 
10,  11. 

1.  Mere  expressions  of  opinion  employed  in  urging  or  importuning 
another  to  engage  or  invest  in  any  matter  are  regarded  as  mere  in- 
ducement, and  form  no  ground  upon  which  to  base  fraud.  Rockford 
Ins,  Co.  V.  Warne,  19 

2.  The  law  requires  men  in  their  dealings  with  each  other  to  exercise 
proper  vigilance  and  to  apply  their  attention  to  those  particulars  which 
may  be  supposed  to  be  within  reach  of  their  observation  and  judgment, 
and  not  close  their  eyes  to  the  means  of  information  which  are  access- 
ible  to  them.     Id.,  19 

3.  In  an  action  on  four  promissory  notes  given  in  payment  of  insur- 
ance premiums,  it  is  held:  That  certain  representations  made  by  the 
agent  of  the  plaintiff  touching  the  rate  of  insurance  were  not  fraudu- 
lent; that  if  the  policy  on  a  sheep  barn,  which  was  used  for  other  pur- 
poses, was  worthless,  it  would  not  justify  the  repudiation  of  all  the  notes ; 
that  certain  inf^tructions.  to  the  effect  that  the  defendant  is  not  liable 
if  the  agent  of  the  plaintiff  made  any  false  statements,  were  erroneous; 
and  that  certain  evidence  was  improperly  admitted.     Id.,  19 

4.  Upon  an  amended  bill  to  set  aside  a  sale  by  a  corporation  of  cer- 
tain stock  pledged  to  secure  the  payment  of  a  stock  note  made  by  the  com- 
plainant and  containing  an  assignment  of  the  stock  with  power  of  sale, 
it  is  held:  That  the  complainant  was  not  sufficiently  diligent  in  attack- 
ing said  sale  as  fraudulent;  that  his  acceptance  of  a  check  for  the  amount 
claimed  by  the  defendant  to  be  the  balance  due  him  and  his  delay  in 
moving  to  set  aside  said  sale,  sustain  the  inference  of  acquiescence;  and 
that  the  evidence  fails  to  show  that  said  sale  was  in  fact  fraudulent.  Mc- 
Doirell  v.  Chicago  Steel  Workn,  405 

5.  In  an  action  agiiinst  a  corporation  to  recover  damages  for  fraud,  in 
the  sale  of  certain  shares  of  its  ciipital  stock,  this  court,  upon  a  review 
of  the  record,  aflBrms  the  judgment  of  the  court  below  for  plaintiff. 
Hutchinson  F.  dt  5,  C.  Co.  v.  Lyford,  461 

FRAUDULENT  CONVEYANCES— See  Real  Property,  8,  4. 

1.  In  an  attachment  proceeding  in  aid,  the  principal  suit  being  on 
certain  promissory  notes  executed  by  the  defendants,  the  son  as  m^ker 
and  the  father  as  surety,  it  is  held:  That  a  conveyance  by  the  father  to 
a  daughter  and  her  husband  was  not  fraudulent  in  fact;  that  tho  father 
did  not  know  at  the  time  that  his  son  was  financially  embarrassed;  that 
said  conveyance  was  properly  made  to  carry  out  the  expressed  wish  of 
his  deceased  wife,  and  an  understanding  with  the  heirs  in  consideration 
of  which  they  had  convej^ed  the  legal  title  to  him,  although  said  wish 
and  understanding,  because  resting  in  parol,  were  not  enforceable  by  le- 
gal process;  that  the  consideration,  which  included  the  payment  of  certain 
sums  to  other  heirs,  was  amply  sufficient;  that  the  trust,  though  void 
and  ineffective  under  the  Statute  of  Frauds,  supports  the  transaction  as 

VvL.  XXII  4S 
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FRAUDULENT  CONVEYANCES.    Continued, 

an  executed  contract;  that  it  is  not  an  objection  that  the  conveyance 
included  the  grantor's  lifj  estate,  the  sale  of  said  estate  being  for  its 
full  value,  and  the  proceeds  being  within  the  reach  of  creditors;  that 
the  facts  do  not  constitute  constructive  fraud;  that  it  is  immaterial 
that  the  conveyance  was  to  the  daughter  and  her  husband  jointly;  that 
her  joinder  in  the  former  conveyance  to  the  father  does  not  aflPect  her 
equitable  title,  the  possession  of  herself  and  husband  being  notice  of 
such  title;  that  the  making  of  one  of  the  notes  by  the  grante&s  pay'ablc 
to  the  wife  of  the  junior  defendant  herein,  was  probably  improper; 
and  that  the  rulings  of  the  trial  court  upon  the  instructions  and  the 
admissibility  of  evidence  were  substantially  correct,  except  in  one  par- 
ticular which  worked  no  injury  to  the  appellant.  First  Nat.  Bank  v. 
Kurtz,  213 

2.  While  fraud  must  generally  be  shown  by  circumstantial  evidence 
it  is  unsafe  to  infer  it  from  slight  and  inconclusive  circumstances.    Id,, 

213 

8.  Upon  creditors'  bills  filed  to  subject  certain  shares  of  stock  in 
defendant  corporations  to  the  payment  of  certain  judgments  against  one 
of  the  defendants,  this  Court  ho'ds  that  the  evidence  supports  the  decree 
of  the  court  below  for  the  complainant-s,  based  on  the  fraudulent  con- 
veyance of  certain  letters  patent.     Beidler  v.  Crane^  iwSft 

GARNISHMENT— See  Appeal  and  Error,  3. 

1.  The  service  of  garnishee  process  works  an  appropriation  of  so 
much  of  the  amount  due  the  judgment  debtor  as  equals  the  amount  of 
the  judgment  with  costs  and  interest.     Neabitt  v.  Diekover^  140 

2.  Such  service  defeats  to  that  extent  a  lien  claimed  by  a  sub- 
contractor of  which  notice  is  not  served  upon  the  defendant  until  after 
the  service  of  the  garnishee  process.    Id.,  140 

3.  A  Justice  of  the  Peace  has  jurisdiction  in  garnishee  proceedings 
to  render  judgment  for  the  full  amount  of  the  judgment  with  costs  and 
interest,  although  it  exceeds  $200.    Id.,  140 

4.  A  city  treasurer  is  a  mere  agent  of  the  municipal  corporation, 
and  is  not  liable  to  process  of  garnishment  in  respect  of  any  money 
held  by  him  by  virtue  of  his  office.    Sfnith  v.  Woolsey,  185 

6.  Funds  voluntarily  placed  in  a  city  treasury  by  an  applicant  for  a 
license  is  not  subject  to  garnishment  although  the  licence  has  not  been 
issued  nor  the  conditions  necessary  to  its  issue  fully  complied  with  by 
such  applicant.    Id.,  185 

6.  In  garnishee  proceedings  courts  of  law  will  notice  and  protect 
the  interests  of  equitable  owners  of  choses  in  action.     Horn  v.  Booth, 

385 

7.  Where  the  indebtedness  sought  to  be  reached  by  garnishee  process 
has  been  assigned  in  good  faith  for  a  valuable  consideration  prior 
to  the  service  thereof,  the  rights  of  tiie  assignee  will  be  protected.    Id., 

385 

8.  In  the  case  presented,  in  the  absence  of  evidence  to  impeach  tlie 
consideration  of  good  faith  of  the  transaction,  the  assignment  is  held  to 
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be  a  valid  transfer  of  the  indebtedness  sufficient  to  vest  an  eqaitable 
title  thereto  in  the  assignees.  It  is  also  held:  That  the  evidence  shows 
the  assigrnment  to  have  been  prior  in  time  to  the  service  of  the  attach- 
ment writs;  that  the  declarations  of  the  assignors  concerninfr  the 
assignment  are  competent  evidence  against  the  attaching  creditors; 
and  that  the  burden  of  showing  that  the  assignment  was  subnequent  to 
the  service  of  the  attachment  writs,  was  on  the  attachment  creditors. 

Id,,  885 

• 

GUARANTY— See  Sales,  5;  Statute  of  Fbauds,  4. 

GUARDIAN  AND  WARD. 

1.  A  guardian's  trust  expires  the  in^^tant  his  ward  attains  his  major- 
ity, and  it  becomes  his  immediate  duty  to  settle  with  the  ward,  and 
to  pay  and  deliver  over  all  money  or  property  in  his  hands  belonging  to 
him.  A  failure  to  make  such  settlement  and  payment  is  a  breach  of 
the  guardian's  bond  upon  which  a  cause  of  action  at  once  arises  against 
the  sureties  under  the  statute.    People  v.  Brooks^  594 

HOMESTEAD. 

1.  Upon  a  sale  of  land  nnder  a  mortgage  containing  a  waiver  of 
homestead  exemption  the  mortgagor  is  entitled  to  the  exemption  out  of 
the  surplus  as  against  subsequent  judgment  creditors.  First  Nat.  Bank 
V.  Bfiggs,  '  228 

2.  It  seems  that  where  a  mortgage  waiving  homestead  covers  both 
homestead  and  other  lands,  a  court  of  chancery  will  neither  marshal  as- 
sets at  the  instance  of  judgment  creditors,  nor  at  the  instance  of  the 
mortgagor  compel  the  mortgagee  first  to  sell  the  lands  in  which  there 
is  no  homestead  right.     Id.,  228 

HUSBAND  AND  WIFE. 

1 .  Under  the  common  law  the  money  and  personal  property  of  the 
wife,  other  than  choses  in  action,  became  the  absolute  property  of  the 
husband,  her  possession  being  his  possession.    Hanchett  v.  Rice,      442 

2.  The  Act  of  1861  is  prospective  only.  It  did  not  change  the  hus- 
band's title  to  property  of  the  wife,  which  had  vested  in  him  by  mar- 
riage prior  to  its  passage,  nor  did  it  affect  his  right  to  property  subse- 
quently purchased  by  her  with  property  which  had  so  vested  in  him. 
Id.,  442 

3.  Married  women  did  not  become  entitled  to  their  own  earnings  in 
this  State  until  the  passage  of  the  Act  of  1869.    Id.n  442 

4.  The  husband  is  still  regarded  as  the  head  of  the  family,  and  the 
household  furniture  in  possession  of  the  family  is  presutaied  to  be  his 
until  the  contrary  is  shown.  Neither  the  Act  of  1861  nor  that  of  1874 
was  designed  to  overcome  this  presumption  nor  to  take  from  the  hus- 
band rights  previously  acquired  or  subsequently  acquired  in  another 
State.    Id.,  442 

6 .  Where  a  married  woman  holds  her  husband  out  to  the  world  as  her 
agent  or  allows  him  to  act  with  reference  to  her  property  as  to  in- 
duce the  belief  that  he  acts  as  her  agjnt  with  reference  thereto,  and 
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others  act  upon   such  belief,  she  is  estoppad  to  deny  that  he  acted  as 
her  agent.    McNichols  v.  Kettner,  A93 

6 .  Upon  appeal  from  a  decree,  declaring  a  mechanic's  lien  against  a  lot 
on  account  of  u  cottage  built  thereon  under  a  written  contract  executed 
by  the  owner's  husband,  it  is  held:  That  certain  payments  made  by  the 
defendant  were  of  her  own  money,  and  that  under  all  the  circumstances 
in  evidence  she  is  estopped  to  deny  the  agency  of  her  husband.  Id.,  493 

7.  Under  our  statutes  Ihe  husband  occupies  the  same  relation  to  the 
wi  e's  property  as  does  a  stranger.  A  loan  of  her  property  to  him, 
to  use  in  carrying  on  his  business,  does  not  make  it  his  or  subject  it  to 
his  debts.     Mink  v.  Crilly^  542 

8.  In  an  action  of  trover  to  recover  the  value  of  certain  fixtures, 
loaned  by  the  wife  to  the  husband,  and  taken  on  a  distress  warrant  for 
his  indebtedness,  it  is  held:  That  the  placing  of  the  wife*s  property  in 
the  hands  of  the  husband  for  the  purpose  of  carrying  on  his  general 
trade  did  not  subject  it  to  the  payment  of  his  debts,  and  that  a  con- 
trary instruction  was  erroneous.    Id,,  542 

9.  Sec.  15  of  the  act  in  relation  to  husband  and  wife  imposes  upon 
the  wife  a  personal  liability  for  indebtedness  in  urred  for  the  expenses 
of  the  family,  and  not  merely  a  charge  upon  her  property  to  be  enforced 
by  proceedings  in  rem.     Hay  den  v.  Sogers,  557 

10.  The  relation  of  principal  and  agent  does  not  spring  from  that  of 
husband  and  wife,  nor  can  it  be  presumed  from  that  relation  alone. 
Before  a  wife  can  be  charged  with  responsibility  for  the  acts  of  her 
husband  in  relation  to  her  separate  property,  she  must  be  shown  by  some 
affirmative  and  satisfactory  evidence  to  have  given  him  authority  to  act 
in  her  behalf.     Wallace  v.  Monroe ^  602 

INDICTMENT— See  Nuisances.  4. 

INFANCY— See  Administration,  10. 

INJUNCTIONS. 

1.  Substantial  and  positive  injury  must  always  be  made  to  appear 
to  the  satisfaction  of  a  court  of  equity  before  it  will  grant  an  injunc- 
tion, and  where  the  acts  sought  to  be  enjoined  are  being  done  under 
such  circumstances  that,  if  not  injurious  in  tendency  the  complainant 
has  no  right  to  complain,  satisfactory  proof  must  be  pnade  that  said 
acts  have  a  natural  or  necessary  tendency  to  produce  the  injury.  When 
the  injury  claimed  to  result  from  the  act  appears  to  be  uncertain,  con- 
tingent, theoretical  or  possible  only,  equity  will  not  interfere  by  injunc- 
tion.    Blatchford  v.  Chicago  D.  dt  D.  Co.,  376 

2.  Upon  bills  filed  by  owners  of  property  fronting  on  Lake  Michigan 
for  an  injunction  to  restrain  the  defendants  from  excavating  or  remov- 
ing sand  or  other  material  from  the  bed  of  the  lake  in  front  of  said 
property,  or  so  contiguous  thereto  as  to  interfere  with  the  formation  or 
accretion  resulting  from  the  operation  of  natural  causes,  it  hheJd: 
That  the  evidence  does  not  show  that  the  acts  of  defendants  had  a 
tendency  either  to  prevent  accretions  upon  complainants'  lands,  or  to 
cause  their  shore  to  be  washed  away  by  the  action  of  the  waves;  and 
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that,  in  the  absence  of  evidence  Bhowingf  a  present  injury  or  impending 
future  injury  from  the  continuance  of  the  defendants'  operations,  an 
injunction  wa»  properly  denied  by  the  court  below.    /<^.,  376 

8.  Upon  the  dissolution  of  an  injunction  at  the  direction  of  the 
Supreme  Court,  the  Circuit  Court  may  assess  the  dama^res  to  which  the 
defendant  is  entitled  before  the  dismissal  of  the  bill.  GatTxty  v.  C  <it 
N.  W.  B.  R,  Co.,  404 

INSTRUCTIONS— See  AoKNCT,  4;  Appeal  and  Error,  16.  17,  23;  Ar- 
bitration, 2;  Bonds.  1;  Canaub,  2;  Evidence,  3, 11;  Forcible  Entrt 
AND  Detainer,  1;  Fraudulent  Conveyances,  1;  Husband  and 
Wife.  8;  Insurance,  5;  Landix>rd  and  Tenant,  1;  Municipal 
Corporations,  1,"2;  Negligence,  1,  2,  4,  6,  7;  Negotiable  Instru- 
ments, 2;  Nuisances.  4;  Partnership,  5;  Railroads,  5,  6;  Sales,  3; 
Slander,  1,  2;  Statute  of  Frauds,  4;  Statute  of  Limitations,  2; 
WfLijs,  3. 

1.  It  is  proper  for  the  trial  court  to  refuse  to  give  instructions  which 
contain  nothinf^  but  what  is  found  in  others  given  at  the  instance  of  the 
same  party.    C,  B.  d^  Q.  R.  R,  Co.  v.  Kuster,  188 

2.  It  is  proper  to  refuse  an  instruction  which  is  in  substance  and 
form  substantially  identical  with  instructions  given.  Stevenson  v. 
Morrissey,  '  268 

3.  Where  the  law  is  correctly  stated  in  the  inptructions  given,  a 
slight  departure  from  strict  verbal  accuracy  in  one  instruction  will  not 
justify  a  reversal,  unless  the  circumstances  of  the  entire  case  compel  the 
conc.usion  that  the  inaccuracy  in  fact  misled  the  jury.  Willard  v. 
Swanson,  424 

4.  In  an  instmction  on  comparative  negligence  it  is  best,,  though  not 
neces^iary,  to  state  the  hypothesis  of  ordinary  care  and  to  use  the  word 
**  slight "  instead  of  "some'*  in  describing  the  negligence  of  the  plaint- 
iff.   Id.,  424 

5.  An  instruction  for  the  appellee  stated  in  the  same  terms  as  one 
given  for  the  appellant  can  not  be  assigned  by  him  as  error,  he  having 
induced  the  court  to  treat  it  as  correct.    Id.,  424 

6.  The  appellant  can  not  assign  as  error  a  modification  of  an  in- 
struction asked,  which  could  not  have  injured  him.     Id.,  424 

7.  Where  the  instructions,  considered  as  a  series,  do  not  present  con- 
tradictory propositions  between  which  the  jury  may  choose,  and  where, 
when  so  considered,  they  fully  and  fairly  state  the  law,  an  omission  of 
one  of  them  is  not  a  ground  of  objection.  C,  B.(^  Q.  R.  R.  Co.  v.  War- 
ner, 462 

8.  In  the  case  presented,  it  is  held:  That  the  jury  were  sufiSciently 
instructed;  that  there  was  no  substantial  error  in  the  modification  and 
refusal  of  instructions  asked;  that  a  certiiin  modification  as  to  the 
master's  duty,  touching  the  kind  of  machinery  furnished,  could  not  have 
prejudiced  the  defendant;  and  that  the  allowance  of  86.500  as  dam- 
ages is  not  so  excessive  as  to  warrant  the  interference  of  this  court. 
Id.,  462 
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9.  Where  the  evidence  is  conflicfiiig,  great  accuracy  in  the  iotttnic- 
tioBR  is  required.     Parmelec  v.  Farro,  467 

10.  Where  the  evidence  \s  rio  closely  conflicting  that  it  would  sup- 
port a  verdict  for  either  party,  great  accuracy  in  the  instructions  ix 
indispensable.     C,  B.  <ft  Q.  R.  B.  Co.  v.  Flint,  SU2 

INSURANCE— See  Fraud,  3. 

1,  In  an  action  on  an  award  arising  upon  a  policy  of  insurance  on 
stock,  it  is  held:  That  the  evidence  sustains  the  agent's  authority  to  bind 
the  company  by  arbitration;  that  the  calling  of  a  fifth  arbitrator,  where  the 
others  could  not  agree,  amounts  to  a  consent  to  an  award  by  a  majority; 
and  that  c*'rtain  evidence  as  to  the  age  and  value  of  the  mare  insured  was 
properly  excluded.     Security  L,  S,  In 8.  Co.  v.  Briggs,  107 

2.  In  civil  actions  a  preponderance  of  the  evidence  is  all  that  is 
required  to  establish  fraud.     Orient  Ins.  Co,  v.  Weaver,  122 

8.  In  an  action  on  a  policy  of  fire  insurance,  it  is  held:  That  the  evi- 
dence strongly  tends  to  establish  fraud;  that  the  instructions  were  too 
fovorable  to  the  plaintiff;  that  the  court  should  have  passed  upon  the 
question  whether  certain  interrogatories  were  proper;  and  that  certain 
statements  make  to  the  jury  by  plaintiff's  counsel  were  improper.    Id., 

122 

4.  A  clause  in  an  insurance  policy  which  in  effect  restricts  the  lia- 
bility of  the  company,  excuses  it  from  paying  a  honafide  loss,  or  which 
works  a  forfeiture,  will  bo  strictly  construed  against  the  insurer. 
Germania  F.  Ins.  Co.  v.  Frazier,  327 

5.  In  an  action  to  recover  for  partial  loss  on  a  policy  of  fire  insur- 
ance, containing  arbitration  and  appraisal  clauses,  it  is  held:  That  said 
clauses  should  be  construed  in  connection  with  each  other;  that  the 
party  desiring  an  appraisement  should  take  the  initiative;  that  the  in- 
surer, if  it  desired  an  appraisement,  should  take  steps  to  secure  it  within 
a  reasonable  time,  and  at  least  within  the  time  limited  for  the  payment 
of  the  loss;  that  the'plaintiff  has  not  refused  to  arbitrate,  but  has  at  all 
times  acquiesced  in  the  efforts  of  the  defendant  to  secure  an  appraise- 
ment; that  the  mere  failure  of  the  plaintiff  to  choose  a  competent  and 
unprejudiced  appraiser  would  not  of  itself  work' a  forfeiture  on  his  de- 
mand, or  excuse  the  defendant  from  taking  steps  to  secure  another  set 
of  appraisers;  that  no  actual  fraud  on  the  part  of  the  plaintiff  appears 
to  have  been  shown,  even  if  such  defense  was  admissible  without  a  spe- 
cial plea;  that  certain  pleas  were  not  sustained  by  the  evidence;  and 
that  there  was  no  error  in  the  refusal  to  give  certain  instructions.    Id. , 

327 

INTEREST— -See  Administbation.  1,  13;  Partnership,  3;  Wills,  5. 

1.  Under  Sec.  3,  Chap.  74,  R.  S.,  where  the  entry  of  the  judgment 
is  delayed,  interest  on  the  verdict  may  be  made  a  part  thereof.  Quigly 
V.  Harold,  269 

JOINT  TENANCY— See  Real  Propkuty,  4,  5,  12. 
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JUDGMENTS— See  Administration,  11;  Appeal  andEhhor,  12;  Inter- 
est, 1:  Landlord  and  Tenant,  2,  3;  Negotiable  Instruments.  2; 
Practice,  1,  6;  Statute  of  Limitations,  1.  - 

1.  Where  a  power  of  attorney  to  confess  judgment  on  a  note  author- 
izes a  confession  at  any  time  after  the  date  of  the  note,  a  confession 
before  the  expiration  of  an  extension  of  the  note  will  be  valid.  AUdritt 
▼.  First  Nat.  Bank,  24 

2.  A  judprment  entered  by  confession,  entered  in  vacation  upon  a 
power  of  attorney  which  was  more  than  a  year  and  a  day  old,  will  not 
be  set  asida  merely  for  want  of  an  affidavit  showing  that  the  defendant 
was  alive,  and  the  debt,  or  some  part  thereof,  was  due  and  unpaid. 
Some  equitiible  ground  of  relief  must  also  be  shown.    Id.,  24 

3.  A  judgment  confessed  upon  a  note  before  its  maturity,  under  a 
power  to  confess  judgment  at  any  time  after  date,  is  valid,  the  note  and 
warrant  being  construed  together  as  parts  of  one  and  the  same  trans- 
action.   AUdritt  V.  First  Nat.  Bank,  192 

4.  Upon  appeal  from  an  order  denying  a  motion  by  the  defendant  to 
vacate  a  judgm  >nt  by  confession  entered  under  and  by  virtue  of  a  war- 
rant of  attorney  contained  in  a  lease,  it  is  held:  That  certain  unfilled 
blanks  in  the  warrant  of  attorney  create  no  such  material  ambiguity  as 
to  affect  the  validity  of  the  instrument;  that,  as  the  judgment  appears 
to  have  been  entered  in  open  court  and  as  there  ii  no  bill  of  exceptions 
showing  the  contrary,  it  will  be  presumed  that  all  necessary  evidence 
was  heard  to  warrant  its  entry;  and  that  the  defendant  can  not  com- 
phiin  of  an  order  of  the  court  below  denying  a  motion  by  which  he  has 
not  been  prejudiced.     Links  v.  Mayer,  489 

5.  In  an  action  of  debt  on  appeal  bond  the  judgment  order  should  be 
for  the  debt,  the  penalty  to  be  discharged  by  the  payment  of  the 
damages  a<«8es)»ed.     O'Neil  v.  Nelson,  531 

6.  Where  the  judgment  order  is  for  both  the  debt  and  damages 
assessed,  the  error  may  be  cured  in  the  trial  court  on  motion  even  aftrr 
the  term,  the  error  being  merely  a  clerical  inadvertence.    Id.,         631 

7.  In  the  case  presented,  it  is  held:  That  while  the  error  might  be 
corrected  by  the  entry  of  the  judgment  in  proper  form  in  this  court, 
the  cause  must  be  remanded  because  there  is  no  proper  assignment  in 
plaintiff's  declaration  of  breaches  of  the  condition  in  the  bond.    Jd., 

531 

8.  One  not  a  party  to  a  judgment  or  a  decree  may  sometimes  be 
bound  thereby  by  reason  of  privity  of  law,  of  blood,  or  of  estate.  Union 
Nat.  Bank  v.  International  Bank,  652 

9.  In  the  absence  of  fraud  or  collusion,  it  seems  that  those  claiming 
under  a  second  trust  deed  are  bound  by  the  decree  in  a  foreclosure  pro. 
ceeding,  adjusting  and  establishing  the  amount  of  the  grantor*s 
indebtedness  secured  by  the  first  trust  deed,  although  they  were  not 
parties  to  such  proceeding.    Id,,  652 

JURISDICTION— See  Administration,  7;  Equity,  1,  2;  GARNisHifENT, 
3;  Mechanic's  Lien,  4. 

1.  County  Judges  do  not  have,  and  did  not  in  1877  have,  any  juris- 
diction to  act  as  Justices  of  the  Peace;  the  proviso  contiiined  in  Sec.  7  of 
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the  County  Court  Act  of  1874  as  amended  May  21,  1877,  being  inoper- 
ative and  void  in  the  absence  of  any  provision  of  law  conferring  smh 
jurisdiction.    O'Donnell  v.  C  c^  A.  B.  R.  Co.,  233 

2.  In  an  action  presenting  dLstinct  controversies  respecting  real  and 
personal  property,  cross-errors  can  not  be  assigned  under  the  statute 
merely  to  defeat  the  jurisdiction  of  this  court.    Ptiiehard  ▼.  Walker, 

286 

8.  This  court  has  no  jurisdiction  of  an  appeal  from  a  decree  upon  a 
bill  to  restrain  the  collection  of  taxes.  Phoenix  Grain  and  Stock  Ex. 
V.  Gleason,  373 

4.  A  proceeding  to  restrain  the  collection  of  taxes  is  within  Sec  88, 
Practice  Act,  as  amended  June  8,  1879.    Id.,  SS 

5.  In  a  common  law  case  no  appeal  lies  to  the  Circuit  Court  from  a 
judgment  rendered  by  the  County  Court.     McFadon  v.  McEtcen,    .563 

6.  It  seems  that  the  Constitution  of  1870  deprived  County  Judges 
of  their  powers  as  Justice  of  the  Peace.    Id.,  563 

7.  This  court  has  jurisdiction  of  a  bill  to  redeem  from  a  tax  title  on 
the  ground  that  it  is  held  by  the  defendant  merely  as  security,  the  free- 
hold not  being  involved.    Ragor  v.  Lomax,  628 

JURY — See  Appeal  and  Ebror,  8;  Da&c aqjes;  Nbgltgvnce,  7;  Railroads, 
12. 

1.  Where  the  evidence  is  conflicting,  its  credibility  and  weight  are 
for  the  jury.     Geelan  v.  Reidj  165 

2.  An  error  by  the  jury  in  assessing  actual  damages  where  the  dam* 
ages  are  computed  on  the  value  of  goods  damaged  or  destroyed,  is 
not  evidence  of  passion  or  prejudice.  Erie  db  Pacific  Dispatch  v.  Stan- 
ley,  '  459 

3.  Where  an  inference  of  fact  is  to  be  drawn  from  facts  in  evidence, 
such  inference  is  for  the  jury  and  not  for  the  court.     Hyman  v.  Coen, 

628 

4.  Where  inferences  of  fact  are  to  be  drawn  from  the  evidence  they 
must  be  so  drawn  by  the  jury.    Rice  v.  /.  C.  R.  R.  Co.,  643 

LANDLORD  AND  TENANT— See  Administration,  3;  Judgments,  4. 

1.  In  an  action  of  distress  for  rent,  it  is  held:  That  evidence  con- 
cerning an  alleged  statement  of  accounts  tending  to  show  an  admission 
of  indebtedness  by  the  defendant  was  properly  admitted;  that  such  ad- 
mission was  not  made  by  way  of  compromise;  that  if  said  evidence  waa 
erroneously  admitted,  it  worked  no  injury;  that  an  instruction  hav- 
ing no  basis  in  the  evidence  was-  properly  refused;  and  that  another 
instruction  was  properly  modified  by  the  court.  Getzleman  y.  Shu- 
man,  167 

2.  A  lease  containing  a  warrant  of  attorney  to  confess  judgment  in- 
forcible  detainer,  is  sufficient  to  authorize  such  confession,  if  duly  exe- 
cuted by  the  1' ssee,  although  executed  in  the  name  of  the  lessor  by  his 
agent  without  proper  authority.     Johnson  v.  Crane,  866 

8.  In  the  case  presented,  it  is  held:  That,  as  the  bill  of  exceptions 
does  not  preserve  all  of  the  evidence,  it  will  be  presumed  ttiat  suffi- 
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cient  evidence  was  heard  to  warrant  the  court  below  in  ref  osinflr  to  va- 
cate the  judgment  entered  by  confession  on  the  Jease,  and  that  th« 
affidavits  preserved  in  the  record  do  not  sustain  the  lessee's  claim  of  a 
binding  contract  for  an  extension  of  the  tenancy.    Id.,  866 

4.  As  a  general  rule  a  lessee  has  no  relief  against  an  express  cov- 
enant to  pay  rent  unless  he  has  protected  himself  by  stipulation  in  the 
lease.    Smith  v.  McLean,  451 

5.  In  the  case  presented,  it  is  held:  That  the  stipulation  in  the 
lease  protected  the  lessee  from  liability  for  rent  only  while  the  premises 
were  unfit  for  occupancy  because  of  damage  by  fire;  that  the  entry  by 
the  lessor  on  the  premises  to  make  repairs  and  the  removal  of  goods 
and  boxes  out  of  the  way  of  the  builders  did  not  amount  to  an  evic- 
tion, and  that  the  replication  to  the  defendants'  plea  that  they  were 
ousted  by  the  fire,  to  the  effect  that  the  premises  were  repaired  within 
a  reasonable  time,  is  good.  *Id,  451 

MANDAMUS. 

1.  Upon  a  petition  for  mandamus  to  compel  a  Judge  of  the  Superior 
Court  of  Cook  County  to  sign  a  bill  of  exceptions,  it  is  held:  That  the 
acceptance  of  the  bill  by  plaintiff's  attorney  and  a  stipulation  between 
the  attorneys  of  the  parties  for  delay  pending  the  absence  of  the  Judfte, 
in  connection  with  the  acts  of  the  attorneys,  amounted  to  a  waiver  of 
the  right  of  the  plaintiff  to  have  it  presented  to  the  Judge  within  the 
time  limited  by  the  order  of  the  court;  and  that  the  fact  that  the  bill 
would  not  be  filed  in  time  to  perfect  the  appeal  to  this  court,  does  not 
affect  his  right  to  file  it.    People  v.  IViUiamson,  363 

MASTER  AND  SERVANT— See  Administration,  4,  5;  Instrtjctions,  8. 

1.  Where,  in  a  contract  for  services,  the  minds  of  the  parties  meet 
as  to  the  rate  of  compensation,  but  not  as  to  the  term  of  service,  or  where 
the  employment  is  at  will  for  a  stipulated  rate  of  compensation,  a  re- 
covery may  be  had  in  an  action  for  wages  at  the  agreed  rate.  Griffin 
V.  Domast  203 

2.  In  the  case  presented,  it  is  held:  That  the  plaintiff  was  entitled 
to  quit  work  at  any  time,  the  jury  having  found  that  no  fixed  term  was 
agreed  upon;  th  it  the  defendant  was  not  entitled  to  damages  for  time 
lost  by  the  plaintiff;  that  there  was  no  substantial  error  in  the  admis- 
sion of  evidence ;  that  certain  errors  in  the  rejection  of  evidence  pro- 
duced no  injury;  that  the  rulings  of  the  court  upon  the  instructions  were 
substantially  correct,  with  the  exception  of  one  instruction  calling  special 
attention  to  a  single  fact  or  circumstance  not  of  a  decisive  character; 
and  that  said  error  is  not  sufficient  to  just.fy  a  reversal.    Id.,  203 

MECHANIC'S  LIKN— See  Garnishment,  2. 

1.  While  the  Mechanic's  Lien  Act  should  be  strictly  construed,  its 
construction  should  not  be  so  illiberal  and  artificial  as  to  impair  the  rem- 
edy thereby  created.  Thus  the  statute  should  not  be  construed  to  ex- 
clude a  contract  providing  for  the  giving  of  a  note  payable  "  in  twelve 
months"  on  the  ground  that  such  contract  necessarily  extends  the  time 
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of  payment,  including  three  days  of  grace,  beyond  one  year.  StotU  v. 
Sofcer,  65 

2.  The  lien  for  material  and  labor  to  be  expended  on  a  lot  in  fixed 
by  the  contract  and  attaches  from  its  date,  and  it  is  superior  to  a  mort- 
gage lien  acquired  subsequently  and  before  the  labor  and  material  are 
80  expended.     Id,,     -  65 

8.  An  extensjoij  of  time  for  the  completion  of  the  work,  or  of  the 
time  of  payment,  does  not  forfeit  the  lien  as  against  the  claim  of  the 
mortgagee  where  the  petition  is  filed  within  six  months  from  the  ex- 
piration of  the  time  of  payment,  fixed  by  the  original  contract.    Id.. 

65 

4.  The  Circuit  Court  has  jurisdiction  to  enforce  a  mechanic's  lien 
upon  premises,  the  owner  of  which  has  made  an  assignment,  where  the 
lien  is  for  a  larger  sum  than  the  value  of  the  premises  and  the  title 
of  the  assignee  extends  only  to  the  equity  of  redemption.    Id,*  65 

5.  In  the  case  presented,  it  is  held:  That  the  lien  does  not  extend 
to  certain  lots  situated  across  a  street  from  the  lot  on  which  stood  the 
mill,  in  connection  with  which  the  lien  aro^e,  although  said  lots  were 
used  to  some  extent  in  operating  the  mill.    Id.,  65 

MERGER— See  Moktoages,  5,  7. 

MORTGAGES— See  Administration,  1 ;  Attachment,  4;  Evidence.  13; 
Homestead,  1,  2;  Judgments,  9;  Mechanic's  Lien,  2, 3;  Real  Prop- 

EHTY,  7. 

1.  It  is  only  by  virtue  of  an  express  provision  of  the  statute,  or  facts 
giving  equitable  jurisdiction,  that  a  third  person,  liable  for  the  mort- 
gage debt,  can  be  joined  as  a  party  defendant  in  a  foreclosure  proceed- 
ing.    Walsh  V.  Van  Horn,  170 

2.  Sec.  16,  Chap.  95,  R.  S.,  does  not  give  the  right  to  join  in  fore- 
closure proceedings,  third  persons  who  are  legally  liable  for  the  pay- 
ment of  the  mortgage  debt,  to  charge  them  with  the  payment  of  the 
residue  of  the  debt  remaining  unpaid  after  the  application  of  the  proceeds 
of  the  mortgaged  property.     Id.,  170 

3.  It  seems  that  the  object  intended  by  the  proviso  in  said  section 
was  to  limit  the  jurisdiction  of  the  court  to  the  entry  of  a  personal 
decree  to  such  defendant  or  defendants,  who  are  personally  liable,  as 
are  before  the  court  for  the  purposes  of  foreclosure  and  on  equitable 
grounds.    Id,,  170 

4.  Upon  a  bill  filed  to  foreclose  a  junior  mortgage  this  court  holds 
that  the  evidence,  although  conflicting,  suflSciently  supports  the  decree 
of  the  court  below,  sustaining  the  auRwer  of  the  defendant,  which  et 
up  a  sale  to  him  by  the  complainant  of  the  note  and  mortgage  in  ques- 
tion.    Cavanaughy,  McWiUtams,  197 

5.  As  a  general  rule,  if  the  holder  of  a  mortgage  takes  the  equity  of 
redemption  and  vests  it  in  himself,  a  merger  takes  place,  the  estate 
oeing  discharged  from  the  incumbrance  and  the  mortgage  debt  satisfied. 
McClain  v.  Weise,  272 

6.  In  the  case  presented,  it  is  held:   That  the  evidence  does  not  dis- 
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close  facts  or  circumstances  which  <  would  take  the  case  out  of  the  gen- 
eral rule;  that  the  weic^ht  of  the  evidence  is  ajaramst  such  intention  on 
the  part  of  the  holder  of  the  mortgage  when  he  purchased  the  equity  of 
redemption;  and  that  he  is  estopped  upon  equitable  grounds  from  sot- 
ting up  a  claim  against  a  merger.    Id,,  272 

7.  When  the  holder  of  a  mortgage  on  real  estate,  which  is  worth 
more  than  the  mortgage  indebtedness,  purchases  the  equity  of  redemp- 
tion at  judicial  sale,  equity  will  not  permit  him  to  hold  the  land  and 
also  collect  the  mortgage  debt  from  the  mortgagor.    Id.,  272 

8.  Upon  a  bill  of  foreclosure,  it  is  held:  That  the  evidence  shows 
that  on  the  surrender  by  the  mortgagee  of  certain  notes  and  a  mort- 
gage securing  them,  held  by  him  as  collateral  security,  he  accepted  a 
conveyance  of  the  premises  covered  by  said  surrendered  mortgage  as  a 
substituted  collateral  and  not  as  payment  of  his  debt;  that  the  agent 
who  made  said  arrangement  acted  as  agent  of  both  parties;  and  that 
the  complainant  is  entitled  to  credit  for  the  amount  paid  as  taxes  on 
said  premises  and  for  the  amount  paid  the  agent  for  services  and  ex- 
penses.   Mead  v.  Stevens,  298 

9.  Upon  a  bill  filed  by  the  executors  of  a  vendor  to  foreclose  as  a 
mortgage  the  vendor's  lien  on  certain  premises,  which  is  witnessed  by 
a  bond  for  the  conveyance  thereof  and  certain  notes  for  the  purchase 
money  therefor,  it  is  held:  That  the  cause  of  action  survived;  that 
the  right  to  maintain  it  was  not  lost  by  lapse  of  time,  the  debt  not  having 
been  barred  by  tiie  Statute  of  Limitations;  that  the  purchaser,  and  those 
holding  under  him,  can  not  set  up  an  after-acquired  title  against  the 
vendor*s  lien;  that  before  setting  up  such  title  they  must  surrender  pos« 
session,  especially  as  the  strength  of  the  vendor's  title  rested  on  the 
Statute  of  Limitations;  and  that  the  decree  of  the  court  below  is  not  to 
be  understood  as  foreclosing  any  rights  which  the  defendants  have 
under  said  after-acquired  title.    Robinson  v.  Applefon,  851 

10.  In  a  suit  in  chancery  to  foreclose  a  tru.st  deed  in  the  nature  of  a 
mortgage,  the  grantee  in  such  deed,  in  whom  the  legal  title  is  vested, 
is  an  indispensable  party.    Lambert  v.  Hyers,  616 

11.  If  such  grantee  is  dead,  such  fnct  must  be  brought  into  the  bill 
either  by  t^ay  of  amendment  or  supplement,  and  it  should  be  supported 
by  evidence.     A  mere  recital  of  the  fact  in  the  decree  is  insuiticient. 

12.  Upon  the  death  of  the  original  trustee,  his  successor,  if  any, 
should  be  made  a  party  to  the  proceedings.     Id,,  616 

18.  In  the  case  presented,  it  is  held:  That  the  evidence  on  the  issue 
of  payment  of  the  note  secured  by  the  trust  deed,  while  closely  conflict- 
ing, shows  no  such  preponderance  in  favor  of  the  defendants  as  would 
justify  a  reversal  of  the  decree  on  that  ground.    Id,,  616 

14.  The  mortgagee,  whether  in  or  out  of  possession,  can  not,  by  the 
acquisition  of  a  tax  title,  bar  the  right  of  the  mortgagor  to  redeem. 
Such  title  when  so  acquired  at  once  and  by  operation  of  law  attaches  to 
the  security  and  becomes  liable  to  redemption  on  equitable  tenns. 
Eagor  v.  Lomax,  628 
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MUNICIPAL   CORPORATIONS— See  Former  Adjudication,  2;  Gar- 

VISHMEKT,  4,  5. 

1 .  In  an  acHon  against  a  mtinicipal  cor porati  on  to  recover  damageK  for 
personal  injuries  caused  by  a  defective  sidetvalk,  it  is  held:  That  the 
evidence  su^ains  the  verdict  for  the  plaintiff;  that  the  court  properly 
refused  to  appoint  a  commisflion  of  physicians,  when  the  case  was  on 
trial,  to  visit  and  examine  the  plaintiff  at  his  residence;  and  that  there 
was  no  serious  error  in  the  adinisKion  of  certain  statements  made  by 
the  plaintiff  to  his  physician,  or  in  granting  and  refusing  instructions. 
Galeshurg  v.  Benedict  111 

2.  In  an  action  by  an  administrator  to  recover  dnmacres  from  a 
municipal  corporation,  resulting  from  the  death  of  his  intestate,  the 
infant  son  of  the  administrator,  alleged  to  have  been  caused  by  a  defect- 
ive sidewalk,  it  is  held:  That  the  evidence  clearly  shows  that  the  side- 
walk was  in  a  dangerous  condition  and  that  the  city  authorities  were 
guilty  of  gross  negligence  with  reference  thereto;  that  there  is  nothing 
to  show  contributory  negligence  on  the  part  of  the  father;  that  the  ver- 
dict for  the  plaintiff  for  91f000  was  not  excessive;  that  the  law  implies 
a  pecuniary  loss,  the  child  being  a  minor  l>ut  four  months  old;  that  a 
certain  instruction  was  properly  refused,  its  substance  being  coniained 
in  two  others  given;  and  that  the  letters  of  administration  issued  to 
appellee  were  conclusive  of  his  right  to  prosecute  the  suit.  Joliet  v. 
Weston,  225 

3.  A  municipal  corporation  is  not  an  insurer  against  accidents  to 
individuals  upon  its  sidewalks,  but  is  only  bound  to  exercise  reasonable 
diligence  in  keeping  them  in  a  reasonably  safe  condition.  Joliet  v. 
Meaghan,  255 

4.  In  an  action  against  a  municipal  corporation  to  recover  damages 
for  an  injury  resulting  from  a  defective  sidewalk,  this  court  reverses 
a  judgment  for  the  plaintiff  on  the  ground  that  the  verdict  is  contrary 
to  the  law  and  evidence.    Id.,  2bb 

5.  The  Village  of  Desplaines  has  authority,  under  the  general 
statute  in  relation  to  the  incorporation  of  cities  and  villages,  to  require 
the  owners  of  skiffs  and  row  boats,  used  within  its  limits,  to  obtain 
and  pay  for  licenses  before  letting  them  for  hire.  Foyer  v.  Desplaines, 

576 

6.  The  ordinance  in  question,  in  the  case  presented,  is  held  not  to  be 
unreasonable,  the  price  to  be  charged  being  wholly  within  the  legisla- 
tive discretion  of  the  Board  of  Trustees  of  the  village.     Id.,  576 

7.  In  a  prosecution  under  a  village  ordinance,  forbidding  any  per- 
son without  a  license  to  permit  any  grove  or  other  grounds  within  the 
limits  of  the  village  to  be  used  for  picnic  purposes  for  a  compensation 
to  the  owner,  it  is  held:  That  the  agreed  statement  of  facts  fails  to  show 
that,  on  any  occasion  subsequent  to  the  passage  of  the  ordinance,  the 
defendant  actually  received  compensation  for  the  use  of  his  picnic 
grounds,  the  mere  reservation  of  the  right  to  sell  refreshments  and 
thus  obtain  compensation  without  an  admission  that  such  right  was 
exercised,  being  insufficient.    Foyer  v.  Desplaines,  684 
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NEGLIGENCE— See  Batlmbnt,  1;  Canals,  2;  EvroENCK.  8;  Inbthuc- 
TI0N8,  4;  Municipal  Corporations,  2;  Nuisances,  3;  Railroads,  7, 
11,  12. 

1.  Upon  an  exhaustive  review  of  the  authorities  this  court  holdR 
that,  in  actions  for  damages  for  personal  injuries,  it  is  discretionary 
with  the  trial  court  whether  to  give  or  to  refuse  an  instruction  on  tho 
question  of  comparative  ne^^lige nee.     Galesburg  y.  Benedict ,  111 

2.  The  jury  should  not  be.  left  to  apply  the  doctrine  of  comparative 
negligence  without  being  told  that  in  no  event  can  the  plaintiff  recover 
if  he  has  failed  to  exercise  ordinary  care.  C,  B.  (t  Q,  B.  B.  Co,  v. 
Warner,  462 

3.  The  rule  of  comparative  negligence  requires,  and  has  alwa3'8  re- 
quired, much  more  than  a  mere  preponderance  of  negligence  on  the 
part  of  the  defendant  to  authorize  a  recovery.  When  th')  plaintiff  Ik 
chargeable  with  contributory  negligence,  though  slight,  there  must  be 
a  wide  disparity  between  his  negligence  and  that  of  the  defendant  or 
he  can  not  recover.     ParmeJee  v.  FarrOy  467 

4.  It  was  the  right  of  the  defendant  in  the  case  presented  to  have 
the  terms,  **  slight"  and  **gro«^s  "  explained,  and  especially  to  have 
the  jury  instructed  that  they  imply  more  than  a  preponderance  of  negli- 
gence.   Id, ,  467 

5.  It  is  well  settled  in  this  State  that,  in  order  to  recover  for  a  per- 
sonal injury  on  the  ground  of  mere  negligence  of  the  defendant  as  dis- 
tinguished from  a  wilful  tort  or  intentional  wrong,  the  party  injured 
must  be  in  the  exercise  of  ordinary  care.  But  it  seems  that  the  plaintiff, 
although  guilty  of  a  want  of  ordinary  care,  may  recover  if  the  act  of 
the  defendant  was,  under  the  circumstances,  equivalent  to  intentional 
mischief.    C,  B.  <t  Q.  B.  B.  Co,  v.  Flint,  502 

6.  In  an  action  to  recover  damages  for  a  personal  injury  alleged  to 
have  resulted  from  the  negligence  of  the  agents  of  the  defendant,  a 
railroad  company,  in  running  a  train  against  the  plaintiff  while  on 
its  right  of  way  to  take  passage  on  one  of  its  trains,  it  is  held:  That 
certain  instructions  given  for  the  plaintiff  were  inaccurate  and  mislead- 
ing; that  certain  instructions  asked  by  the  defendant  were  improperly 
refused;  and  that  the  evidence  of  contributory  negligence  is  not  such  as 
would  justify  a  refusal  to  remand  the  cause  for  a  new  trial.    Id.,     502 

7.  In  an  uction  to  recover  damages  for  personal  injuries  resulting 
from  a  collision  at  a  street  crossing,  it  is  held:  That  the  questions  of 
fact  and  negligence  were  for  the  jury;  that  the  evidence  supports  the 
inference  of  negligence  on  the  part  of  th  3  defendant's  driver;  that 
whether  the  instruction  as  to  comparative  negligence  contains  the  re- 
quirement of  ordinary  care  is  immaterial,  as  that  requirement  was  con- 
tained in  other  instructions,  and  that  the  verdict  for  damages  is  not  so 
large  as  to  require  a  reversal  as  excessive.     Chrisiin  v.  Ertrin,         534 

NEGOTIABLE  INSTRUMENTS— See  Assignments,  1 ;  Fraud,  3;  Fraudu- 
lent Conveyances,  1;  Mechanic's  Lien,  1;  Principal  and  Surety, 
2,3. 

1.  The  maker  of  an  accommodation  note,  delivered  to  the  payee  to 
be  discounted  for  his  benefit,  can  not  set  up  want  of  consideration  as  a 
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defense  against  a  holder  for  value.     Waite  v.  KaluHsky^  882 

2.  A  judsrment,  based  upon  a  verdict  which  from  anything  that 
appears  may  have  been  reached  by  the  jury  because  of  an  erroneous 
instruction,  will  be  reversed.    Id,-,  382 

8.  The  character  of  a  promissory  note  as  negotiable  paper  is  estab- 
lished when  it  is  acquired  by  a  bona  fide  holder  before  maturity,  and 
notice  of  original  defects  does  not  aifect  subsequent  holders  either  before 
X)r  after  maturity.    Rice  v.  Van  Ackere,  583 

*  4.  It  seems  that  in  this  State  the  fraud  in  obtaining  a  note,  which, 
when  proved,  throws  upon  the  holder  the  burden  of  proving  that  he 
obtained  it  for  a  valuable  consideration,  is  fraud  in  obtaining  the  making 
and  execution  thereof,  and  not  fraud  in  the  consideration.  Id,,  588 
5.  In  an  action  against  an  indorser,  as  guarantor  of  certain  promis- 
sory notes,  it  is  held:  That  the  only  liability  of  the  defendant  was  that 
of  an  indorser,  the  mere  fact  that  it  placed  its  name  twice  on  each  note, 
being  insufficient  to  authorize  the  holder  to  write  over  on^  signature  or 
both  a  contract  of  guaranty.    Culver  v.  Thomas^  651 

NOTICE— See  Appeal  aitdErkor,  19;  Real  Propiirtt,  1,  3, 13;  Sales,  5. 

1.  Where  a  power  to  sell  property  pledged,  either  at  public  or  private 
sale  contains  no  provision  for  notice  to  the  pledgor  of  f  he  time  and  place 
of  sale,  such  notice  is  waived.    McDowell  v.  Chicago  Steel  Works, 

405 
NUISANCES.     . 

1.  Whatever  is  offensive  physically  to  the  senses,  and  by  such  offen- 
siveness  makes  life  uncomfortable,  is  a  nuisance;  ana  any  business,  how- 
ever lawful,  which  causes  annoyances  that  materially  interfere  witli  the 
ordinary  comfort,  physically,  of  human  existence,  is  a  nuisance.  Sea- 
cord  V.  People,  279 

2.  One  can  not  claim  immunity  for  a  nuisance  on  the  ground  that  he 
created  it  to  abate  another.     Id.,  279 

8.  The  law  presumes  that  every  person  intends  the  natural  con- 
sequences of  his  own  acts;  and  where  the  acts  of  the  defendant  amount 
to  criminal  negligence,  such  negligence  supplies  the  place  of  unlawful 
intention.     Id.,  279 

4:  Upon  an  indictment  for  maintaining  a  nuis  nee,  it  is  held:  That 
a  motion  to  quash  was  properly  overruled,  the  language  in  respect 
to  the  character  of  the  nuisance  being  substantially  that  used  in  the 
statute;  that  the  indictment  is  sufficiently  explicit  as  to  the  locality 
of  the  nuisance:  that  the  evidence  sustains  the  verdict;  and  that  there 
is  no  error  in  the  rulings  of  the  court  below  upon  the  admissibility  of 
evidence,  or  in  giving  and  refusing  instructions.    Id.,  279 

PARTIES — See   Assignment,  1;  Corporations.  1,  4;  Judoment,  8,  9; 
Mortgages,  1,  2, 10,  12;  Real  Fbopebty,  12. 

PARTNERSHIP. 

1.  Upon  appeal  from  a  decree  for  the  complainant,  baped  on  an 
account  of  partnership  dealings  it  is  held:  That  the  submiRsion  of  the 
cause  on  the  report  of  the    master,  bill,  answer,  replication,  exhibits, 
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evidence  taken  before  the  master  and  exceptions,  ia  a  waiver  of  the 
Tight  of  the  defendant  to  introduce  oral  testimony  on  the  hearing;  that 
Buch  testimony  shovld  have  been  introduced  in  proof  of  the  exceptions; 
that  the  decree  is  sustiiined  by  the  evidence;  that  the  defendant  was 
proi^erly  charged  with  the  cost  of  the  goods  sold  during  the  partnership 
with  the  net  profit  thereon;  and  that  the  rate  of  profit  so  charged  is 
sustained  by  the  evidence.    Cox  v.  Fierce,  43 

2.  Where  one  person  is  a  member  of  two  firms,  a  bill  in  equity  lies 
by  one  firm  to  recover  an  indebtedness  of  the  other.  Schnehly  v.  Cul- 
ter,  87 

8.  In  the  case  presented,  it  is  held:  That  the  members  of  each  firm 
were  not  required  to  look  to  the  common  partner  for  the  adjustment  of 
the  indebtedness;  that  the  creditor  was  not  bound  by  an  agreement 
entered  into  by  said  common  member  to  extend  to  the  other  firm  a  con- 
tinuous credit  of  five  years;  and  that  interest  was  properly  allJPWed  from 
the  date  of  an  adjustment  of  the  account.    Id,,  87 

4,  Where  the  question  at  issue  is  whether  several  persons  are  part- 
ners, the  declarations  or  admissions  of  one  of  them  are  evidence  against 
himself  only,  and  have  no  tendency  to  establish  a  partnership  again&t 
the  others.    Conley  v.  Jennings,  .  647 

5-  In  the  case  presented,  it  is  held:  That  certain  modifications  of 
the  instructions  made  by  the  court  were  erroneous  because  not  based  on 
the  evidence,  and  because  they  state  or  imply  that  one  may  be  charged 
as  a  partner,  as  to  third  persons,  merely  by  being  represented  or  held 
out  by  the  members  of  the  firm  as  such.    Id,^  547 

PATENTS — See  Fraudulent  Conveyances,  3. 

PAYMENT— See  Mortgages,  8,  13. 

PERSONAL  INJURIES. 

1.  In  an  action  to  recover  damages  for  personal  injuries,  the  plaint- 
iff having  been  knocked  down  at  a  street  crossing  by  a  horse  driven  by 
the  defendants,  it  is  held  that  the  evidence  does  not  support  the  verdict 
for  the  plaintiff.     Perrin  v.  Devendorf,  284 

PLEADING— See  Appeal  and  Error,  5»  6;  Commencement  of  Suit,  2; 
Corporations.  3;  Insurance,  5;  Landlord  and  Tenant,  5;  Mort- 
gages, 11. 

1.  A  plea  which  professes  to  answer  the  entire  cause  of  action,  but 
only  answers  a  part  thereof,  is  bad  on  demurrer.     Oehhie  v.  Mooney, 

369 

2.  It  seews  that  if  the  defendant  was  present  and  joined  in  the  trial 

without  objection,  with  a  demurrer  undisposed  of  and  an  additional 

count  unanswered,  his  action  was  a  waiver  of  such  irregularities.  Id,. 

369 
8.    A  plea  which  alleges  no  facts,  but  states  a  mere  legal  conclusion 

as  arising  on  an  event  which  it  recites  but  does  not  allege  to  have  oc- 
curred, is  bad.     Smith  V,  McLean,  ,  451 

POWER  OF  ATTORNEY— See  Judgments,  1, 2. 
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PRACTICE — See  Appeal  and  Error;  Commencement  op  Suit;  C<-»ri»o- 
RATIONS,  3;  Depositions;  Equity,  2;  Instructions;  Insurance,  3; 
Judgments;  Partnership,  1;  Railroads,  12;  Real  Property,  12; 
Remittitur,  1;  Statute  of  Limitations,  2;  ^rial,  1. 

1.  A  judgment  by  default  will  not  l)e  net  aside  in  order  that  the 
defendant  inay  maintain  a  mere  cross-action;  but  where  the  defen^^e 
includes  matter  of  recoupment  the  judgment  may  be  set  aside  for 
sufficient  cause.    S  ack  v.  Casey ^  412 

2.  Where  it  appears  by  affidavit  that  the  defendant  has  a  meritori- 
0U8  defense  to  the  merits,  it  is  usual,  under  the  practice  in  this  State, 
to  set  aside  a  default  at  the  term  at  which  it  is  entered,  if  a  reasonable 
excuse  is  shown  for  not  having  made  the  defense;  and  in  such  case  the 
point  of  having  a  meritorious  defense  is  altogether  the  more  important 
of  the  two  required.    /<J.,  412 

3.  In  the  case  presented,  it  is  held:  That  the  defendant  should  not 
be  deMirred  from  making  bis  defense  merely  by  reason  of  the  fact  that 
his  attorney  miscalculated  the  progress  of  the  court^s  business  to  the 
extent  o{  twenty  minutes,  especially  as  the  case  was  taken  up  out  of 
its  order,    /d.,  412 

4.  Upon  a  writ  of  error  to  review  the  action  of  the  court  below  in  re- 
fusing to  grant  a  motion  to  change  the  record  of  a  judgment  by  confes- 
sion, to  show  that  the  Judge^s  indorsement  to  enter  judgment  was  made 
outside  the  court  room  and  before  the  opening  of  the  court,  and  upon 
certain  other  motions,  it  is  held:  That  in  the  absence  of  evidence  to 
show  where  it  was  made  it  must  be  presumed  that  the  order  was  made 
at  the  place  where,  by  law,  the  court  was  authorized  to  be  held;  that 
there  was  no  error  in  the  refusal  of  the  court  to  alter  or  amend  the  rec- 
ord in  the  manner  suggested ;  that  motions  to  vacate  the  judgment  and 
to  quash  the  execution,  on  the  ground  that  at  the  time  it  was  issued 
there  was  no  record  entry  of  the  judgment,  were  properly  overruled ; 
and  that  the  refusal  of  the  court  to  expunge  from  the  cognovit  an  un- 
authorized agreement,  providing  that  no  appeal  or  writ  of  error  should 
be  prosecuted  nor  bill  in  equity  filed,  is  not  such  error  as  to  justify  a 
reversal.    Jasper  v.  Sehlesinger,  687 

5.  A  term  of  court,  though  running  through  several  weeks  or 
months,  is  to  be  regarded  as  one  day,  the  court  being  open  until  the 
expiration  of  the  term  or  adjournment  sine  die.    Id,,  637 

6.  The  words  *'  enter  judgment,"  written  by  the  Judge  upon  the 
papers  in  a  confession  proceeding,  that  have  been  submitted  to  the 
court  for  inspection  and  judgment,  indicate  that  the  court  has  consid- 
ered the  matter  and  intends  by  those  words  to  render  a  judgment  for 
the  amount  confessed  in  the  cognovit,*and  that  such  minute  or  memoran- 
dum fully  authorizes  the  spreading  on  the  record  by  the  clerk  of  the 
full  and  formal  judgment  order. 

7.  A  reviewing  court  may  not  interpret  the  court^s  minutes  or  mem- 
orandum or  expand  them  into  formal  and  complete  orders,  but  when 
the  court  itself  does  so  during  the  term,  and  the  record  shows  them 
duly  entered,  the  recital  thereof  is  conclusive.    Id.,  637 

8.  A  motion  to  exclude  plaintiff *s  evidence,  like  a  demurrer  to  evi- 
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dence,  adniitB  ail  that  it  tends  to  prove,  and  when  the  evidence  tends  to 
support  two  theories,  one  favorable  to  the  plaintiff  and  one  antagonistic 
to  him,  the  court  should  deny  the  motion  and  submit  the  evidence  to 
the  jury.    Riee  v.  /.  C.  R.  R.  Co.,  643 

9.  Upon  appeal  from  a  Justic  i  of  the  Peace,  where  the  transcript  of 
the  judgment  is  not  filed  ten  days  before  a  term  of  court,  the  cause  does 
not  stand  for  trial  at  that  term,  and,  except  with  the  consent  of  both 
parties,  can  not  be  tried.     Ogdeny.  Dam,  544 

10.  Where  the  court  has  improperly  refused  a  continuance,  the 
defendant  does  not  waive  the  error  by  taking  part  in  the  trial  and 
contesting  the  plaintiff's  claim  upon  the  merits.    Id.,  544 

PRESUMPTIONS— See  Appeal  and  Error,  6,7.  18.  20;  Bailment,  1; 
Evidence,  5,  12;  Husband  and  Wipe,  4;  Judgments,  4;  Landlord 
and  Tenant,  8;  Nuisances,  3;  Practice,  4;  Real  Property,  4; 
Slander,  1. 

PRINCIPAL  AND  AGENT— See  Agency. 

PRINCIPAL  AND  SURETY-See  Attachment,  1. 

1.  The  contract  of  a  surety  is  strictly  construed  in  his  favor,  his  lia- 
bility never  being  extended  beyond  the  terms  of  his  agreement  or  at 
least  its  manifest  import.     Reed  v.  CramK  34 

2.  Where  collaterals  of  a  third  party  are  pledged  to  secure  a  note, 
the  payee  having  notice  of  the  ownership  thereof,  such  pledge  only 
secures  the  fulfillment  of  the  contract  as  it  then  stands.    Id,,  34 

8.  In  the  case  presented,  it  is  held:  That  the  owner  of  the  collate 
erals  in  question  can  not  be  regarded  as  a  principal;  that  the  payee  of 
the  notes  secured  had  no  reason  to  suppose  said  collaterals  had  been 
exchanged  by  way  of  sale  for  a  note  for  which  they  were  substituted  as 
security  for  said  notes;  and  that  said  collaterals  occupied  the  po&;ition 
of  a  surety  and  were  released  by  the  renewals  of  the  notes  secured. 
Id,,  34 

RAILROADS— See  Evidence,  3;  Negligence,  6. 

1.  A  railroad  company  is  liable  for  any  injury  that  may  result  to 
the  owner  of  lands  from  an  obstruction  created  by  it  to  the  natural 
flow  of  surface  water.    K,  <S^  S.  R.  R,  Co,  v.  Horan,  145 

2.  Where  a  railroad  company  has  by  artificial  means  obstructed  the 
natural  flow  of  surface  water  and  thereby  damaged  the  lands  of  another, 
the  question  whether  the  injury  could  be  obviated  in  whole  or  in  part 
at  a  reasonable  expense  by  the  party  injured  should  be  taken  into 
account  in  estimating  the  damages  sustained  by  him.    Id,,  145 

3.  Where  the  injury  can  be  thus  obviated,  the  measure  of  damages 
is  not  the  depreciation  in  the  value  of  the  lands  injured,  but  the  cost  of 
the  ditch,  or  other  necessary  remedy,  the  value  of  the  land  used  and 
the  cost  of  nfiaintenance.    Jrf.,  145 

4.  Where  the  obstruction  is  on  the  premises  of  the  defendanti  the 
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plaintiff  is  not  required  to  commit  a  trespass  by  entering  thoreon   to 
remove  it    Id.,  14G 

5.  In  the  case  presented  it  is  held:  That  evidence  tending  to  show 
what  a  ditch  entirely  on  plaintiff's  premises  and  sufficient  to  remove 
the  water  therefrom  would  cost,  was  improperly  excluded;  and  that 
the  rulings  ot  the  trial  court  upon  certain  other  questions  of  the  admis- 
sion of  evidence,  and  in  granting  and  refusing  instructions,  were  sub- 
stantially correct,    /(f.,  .  14') 

6.  In  an  action  against  a  railway  company  to  recover  damages  result- 
ing from  a  collision  at  a  highway  crossing,  it  is  held:  That  certain 
instructions  asked,  touching  the  question  of  negligence  and  calling  the 
attention  of  the  jury  to  a  particular  portion  of  the  evidence,  were 
properly  refused;  that  the  questions  whether  the  servants  of  the  defend, 
ant  rang  the  bell  or  sounded  the  whistle,  and  whether  the  son  of  the 
plaintiff,  who  drove  his  team,  exercised  ordinary  and  rea<)onabIe  care, 
were  for  the  jury;  that  the  finding  of  the  court  upou  tho  motion  for  a 
new  trial  that  one  of  the  jurors  was  not  examined  by  counsel  for  defend- 
ant touching  his  prejudice  against  railroad  companies,  was  not  clearly 
against  the  evidence;  that,  while  certain  remarks  made  to  the  jury  by 
counsel  for  the  plaintiff  were  improper,  they  do  not  constitute  suiEcieut 
ground  for  reversal.     C,  B.  dt  Q,  R.  R.  Co.  v.  Kuster,  188 

7.  The  care  required  by  the  driver  of  a  team  upon  a  highway  in 
approaching  a  railroad  crossing,  is  such  care  as  a  reasonably  prudent 
person  would  exercise  under  like  circumstances.  Slight  negligence  is 
not  inconsistent  with  ordinary  care.    Id.,  188 

8.  Neither  the  winter  season  nor  times  when  there  are  great  or  un- 
usual accumulations  of  snow  are  excepted  from  the  operation  of  th:f 
statute  requiring  railroad  corporations  to  construct  and  maintain  cattle 
guards  at  crossings  of  public  highways.  C,  B.  dt  Q,  R,  R.  Co.  ▼.  Ken- 
nedy, SOS 

9.  Where  a  sufficient  cattle  guard  becomes  insufficient  because  of  a 
violent  snow  storm,  the  railroad  company  has  a  reasonable  time  within 
which  to  remove  ice  and  snow  accumulated  therein.    Id.,  808 

10.  In  an  action  for  damages  tor  the  killing  of  two  horses  which  had 
walked  from  the  public  highway  over  a  cattle  guard  filled  with  snow, 
it  is  held :  That  the  evidence  does  not  support  the  verdict  for  the  plaint- 
iff; that  the  defendant  company,  by  the  use  of  reasonable  diligence, 
could  not  have  removed  the  snow  from  its  cattle  guards  within  forty- 
eight  hours  after  a  storm  of  unusual  violence,  which  caused  a  general 
blockade  of  its  road;  that  a  certa  n  statement  of  a  section  boss  was  not 
competent  evidence  to  establish  the  negligence  of  the  defendant;  and 
that  the  verdict  appears  to  have  been  the  result  of  a  compromise.    Id., 

308 

11.  Where  a  common  carrier  undertakes  to  carry  baggage  without 
reward  it  is  liable  only  as  a  gratuitous  bailee  for  bad  faith  or  grof:^ 
negligence.     Rice  v.  /.  C.  R.  R.  Co.,  643 

12.  In  the  case  presented,  it  is  held:    That  the  nature  of  the  ac- 
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cident  as  proved  was  such  as  to  raise  a  presumption  of  negligence 
against  the  defendant;  that  the  £act  that  the  plaintive  waff  traveling 
on  a  pass  does  not  of  itself  relieve  the  defendant  from  liability;  that 
whether  the  plaintiff  was  a  trespasser  on  the  defendant's  train  was  a 
question  for  the  jury,  a  slight  error  or  difference  in  the  name  appearing 
on  the  pass  not  being  conclusive  of  fraud  on  the  part  of  the  plaintiff; 
that  whether  the  degree  of  negligence  of  the  defendant  was  such  as  to 
render  it  liable  for  damages  to  plaintiff's  baggage  was  a  question  for 
the  jury;  and  that  the  court  below  erred  in  sustaining  the  motion  to 
exclude  the  plaintiff's  evidence.    Id.,  644 

REAL  PROPERTY— See  Attachment,  3,4;  Agency,  1,4;  Former  Ad- 
judication, 2;  Fraudulent  Conveyance;  Railroads,  1,  5;  Stat- 
ute OF  Frauds,  2. 

.  1.  When  the  owner  of  land  conveys  it  without  consideration  to  be 
held  in  trust,  and  remains  in  possession,  his  possession  is  notice  of  his 
equitable  title.     First  Nat  Bank  v.  Kurtz^  213 

2.  The  actual  occupancy  of  premises  is  notice  of  whatever  right, 
title,  interest  or  equity  the  occupant  may  have  therein.  Griffin  v. 
Hawkins,  •  264 

3.  VVhere  the  grantor  of  real  estate  remains  in  possession,  all  per- 
sons holding  under  the  grantee  are  chargeable  with  notice  of  all  claims 
of  the  grantor,  both  legal  and  equitable,  and  if  the  original  convey- 
ance was  procured  by  fraud,  such  persons  can  not  be  protected  as  inno- 
cent purchasers,     /d.,  264 

4.  In  the  case  presented,  it  is  held:    That  no  presumption  can  be 
entertained  that  the  purchaser  of  a  note  secured  by  trust  deed  would 
not  have  ascertained  by  inquiry  that  the  original  conveyance  was  fraud 
ulent.     Id.,  .  '264 

6.  Where  two  persons  hold  as  joint  tenants  with  the  right  of  surviv- 
orship, upon  the  death  of  one  the  whole  interest  }>asses  to  the  survivor. 
But  this  right  does  not  extend  to  growing  crops  nor  to  crops  already 
harvested.     Priichard  v.  Walker,  286 

6.  A  quit  claim  deed  conveys  in  fee  whatever  estate  the  grantor  has, 
and  it  implies  that  he  has  an  estate  to  convey.     Bobinaon  v.  Appleton, 

861 

7.  The  lien  of  a  vendor  does  not  expire  with  his  death,  and  it  may 
be  foreclosed  as  a  mortgage  by  his  executors.    Id.,,  851 

8.  The  purchaser  of  land  in  possession  unfler  an  executo  y  contract 
of  purchase  holds  under  the  title  of  the  vendor,  and  in  all  proceedings 
for  the  recovery  of  possession  by  the  vendor,  he  is  estopped  from  dis- 
puting his  title.    Id.,  351 

9.  The  common  law  rule,  that  where  the  heirs  of  a  covenantor  are 
not  mentioned  the  covenant  will  be  binding  only  on  him,  his  executors 
and  administrators,  does  not  apply  to  a  real  covenant  running  with 
land  granted  or  demised,  or  to  which  the  covenant  is  attached,  to  secure 
to  one  party  the  full  benefit  of  the  grant  or  demise,  or  to  the  other  the 
considerution  for  which  it  was  made.  P.,  Ft.  W.  dt  C.  B.  B,  Co.  v. 
Baio,  '  470 
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10.  A  covenant  by  a  grantee  of  one  parcel  of  la^d  for  the  benefit  of 
other  adjacent  land  of  the  (grantor,  will  pass  to  a  subsequent  assignee 
of  the  latter  tract,    id.,  470 

IL  While  it  is  the  duty  of  one  injured  from  another *s  breach  of  a 
contract  to  make  reasonable  exertions  to  render  the  injury  as  lijfrfat  as 
possible,  he  is  not  required  to  surrender  important  and  valuable  privi- 
leges, or  to  take  measures  which  are  likely  to  involve  himself  in  great 
and  irreparable  injury  in  order  to  diminish  the  liability  of  the  wrong- 
doer.   Id,,  4;o 

12.  In  an  action  against  the  grantee  of  a  portion  of  certain  premises 
to  recover  damages  for  an  alleged  breach  of  its  covenant  to  restore  a 
switch  connection  and  to  continue  to  the  covenantees  the  use  thereof, 
the  amount  claimed  being  for  damages  to  the  grantors  as  owners  of  the 
remainder  of  said  premises  in  use  as  a  coal  yard  with  which  said  switch 
was  to  connect,  and  for  damages  to  the  business  of  the  husbands  of  said 
owners  as  lessees  of  said  yard,  it  is  held:  That  the  covenant  in  question 
is  a  covenant  running  with  the  land  of  the  covenantees;  that  a  refer- 
ence to  their  heirs  and  assigns  was  not  necessary  to  constitute  it  such  a 
covenant;  that  said  covenant  is  to  be  construed  as  perpetual;  that  the 
continuance  to  the  covenantees  of  the  use  of  such  switch  connection  is 
the  proper  subject  of  a  covenant  real;  that  there  is  no  misjoinder  of 
actions;  that  the  covenant,  being  with  all  the  covenantees  for  the  per- 
formance of  a  single  duty,  is  joint  and  not  several;  that  the  plaintiffs 
have  several  interests,  not  in  the  covenant  itself,  but  merely  in  the 
subject  to  which  it  relates;  that  the  joinder  of  all  the  covenantees  was 
necessary  to  the  maintenance  of  any  action  on  the  covenant;  that  the 
distribution  of  the*  damages  between  the  covenantees  does  not  con- 
cern the  defendant;  that  when  the  switch  connections  were  removed 
the  lessees  were  holding  as  tenants  fri>m  year  to  year;  that  they  had  a 
right  to  continue  in  the  enjoyment  of  their  tenancy,  not  merely  during 
the  current  year,  but  until  such  tenancy  should  be  determined;  that 
under  the  circumstances  it  was  not  their  duty,  in  order  to  diminish  the 
defendant's  liability,  to  surrender  their  tenancy  at  the  end  of  the  current 
year;  and  that  the  admission  in  evidence  of  the  record  of  a  chancery 
proceeding  for  anpecidc  performance  of  said  covenant,  though  improper, 
could  not  have  prejudiced  the  defendant.     Id.,  470 

13.  The  purchaser  of  real  estate,  or  any  interest  therein,  is  charge- 
able with  notice  of  the  rights  of  any  person  in  possession.  Ragor  v. 
Lomax.  628 

14.  In  the  matter  of  a  legal  title  being  affected  by  equities,  a  tax 
title,  or  a  title  originating  in  a  tax  sale,  stands  thj  same  as  any  other, 
id.,  628 

RECOUPMENT— See  Factors,  4;  Practice,  1. 

REDEMPTION. 

1.  The  misfortune  of  physical  or  mental  debility  can  not  be  recog. 
nized  as  a  sufficient  ground  for  allowing  a  party  to  redeem  from  an 
execution  sale,  after  the  expiration  of  the  statutory  period.  Wallace 
v.  Monroe,  602 
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REMITTITUR. 

1.  The  practice  of  enteringr  a  remittitur  of  a  portion  of  the  damag'es 
in  cases  sounding  in  damages,  to  avoid  a  new  trial,  is  well  settled  in 
this  State,  and  such  remittitur  is  not  to  be  taken  as  a  confession  that  the 
jury  were  actuated  by  passion  and  prejudice.     Stumer  v.  Pitchman,    399 

RES  ADJTJDICATA— See  Former  Adjudication. 

RIPARIAN  RIGHTS— See  Injunctions,  2. 

SALES— See  Fraud,  4, 

1.  In  an  action  to  recover  the  contract  price  of  a  com  planter  and 
check-rower,  it  is  held:  That  the  transaction  between  the  parties  coii- 
cerning  said  implements  was  a  conditional  executory  contract  of  sale; 
that  upon  the  fulfilment  of  the  condition  the  defendant  ceased  to  hold 
possesvsion  as  bailee,  and  thereafter  held  as  vendee;  that  as  vendee  he  is 
liable  for  the  full  contract  price;  and  that  the  general  judgment  for 
costs  only  affected  costs  not  theretofore  adjudicated.  Norton  v.  Hum- 
meh  194 

2.  The  expreasion  of  a  warranty  as  to  quality  in  a  contract  of  sale 
excludes  any  implication  of  a  further  warranty  as  to  quality.  Forrest 
City  Ins,  Co.  v.  Morgan,  198 

3.  In  an  action  to  recover  the  balance  of  the  contract  price  due  on  a 
steam  boiler,  it  is  held:  Thai  the  warranty  of  quality  was  that  the 
boiler  should  be  as  durable  as  any  now  in  use;  that  the  real  issue 
which  should  have  been  submitted  was  whether  the  proposed  manner  of 
repairing  would  have  made  the  boiler  as  durable  as  any  now  in  use; 
that  the  instructions  given  did  not  impose  upon  the  plaintiff  as  great  a 
burden  as  the  law  and  his  contract  required*,  that  the  ins' ructions  should 
have  submitted  the  question  whether  notice  of  the  cracks  in  the  boiler 
was  given  to  the  plaintiff  within  a  reasonable  time;  that  the  reading  of 
scientific  books  to  certain  witnesses  on  their  cross-examinations  was  im- 
properly permitted,  and  that  the  burden  of  proof  to  show  a  breach  of 
the  warranty  was  on  the  defendant.     /<?.,  198 

4.  In  th^  construction  of  a  contract  for  the  sale  of  a  large  quantity 
of  coal,  subject  to  the  order  of  the  vendee,  it  is  held:  That  the  law 
implies  that  the  coal  was  to  be  ordered  within  a  reasonable  time;  that 
what  was  a  reasonable  time  was  a  question  of  fact  to  be  determined 
from  the  evidence  presented  tending  to  show  what  the  parties  under- 
stood would  be  reasonable;  that  their  letters,  the  season  of  the  year  and 
the  usual  course  of  business  should  be  considered  in  determining  such 
reasonable  time,  and  that  in  view  of  all  the  evidence,  the  time  within 
which  the  vendee  was  bound  to  order  coal  and  the  vendor  to  deliver  it, 
was  the  time  between  the  execution  of  the  contract,  in  June,  1879,  and 
the  opening  of  navigation  in  the  spring  of  1880.  Lehigh  Valley  Coal 
Co,  V.  Curtis,  394 

5.  The  notice  of  the  acceptance  of  a  guaranty  need  not  be  formal  nor 
express.  It  is  sufficient  if  it  comes  to  the  guarantor  from  the  person 
for  whom  he  is  bound.     Potcell  v.  Chicago  Carpet  Co.,  409 

6.  In  an  action  for  damages  by  the  vendor,  on  a  contract  for  the  sale 
of  pickles  for  future  delivery,  it  is  held:    That  the  plaintiff   was  not 
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required  to  deliver  until  the  defendant  had  ordered  the  floods  and 
desifirnated  the  place  of  the  delivery;  that  the  plaintiff  was  not  required 
to  tender  the  picklefl  or  to  offer  to  deliver  them  to  appellant  before  the 
expiratfon  of  the  contract  in  order  to  entitle  him  to  maintain  an  action 
thereon;  that  it  wa9  not  necessary  for  the  plaintiff  to  show  that  he  had 
actually  in  his  possesion,  on  the  day  of  its  expiration,  sufficient  pickles 
to  fill  the  contract,  it  being  shown  that  by  purchase  from  other  dealer^ 
he  had  control  of  enou^^h  pickles  to  fill  it;  and  that  the  evidence  sustains 
the  measure  of  damages  adopted  by  the  court.    Christy  v.  Stafford^ 

4:30 

7.  In  a  suit  on  a  contract  of  sale  or  for  damagei*  in  failing  to  perform 
it,  where  delivery  is  to  be  at  the  option  of  the  defendant,  on  notice  by 
him,  or  at  a  place  designated  by  him,  it  is  sufficient  for  the  plaintiff  to 
prove  an  ability  and  readinef'f  to  deliver  or  perform  on  his  part  upon 
notice  or  demand  by  the  defendant.    Id,,  430 

8.  Where  a  sate  is  agreed  upon,  the  price  fixed,  the  possession 
delivered  and  the  quantity  is  yet  to  be  ascertained,  whether  the  title 
passes  depends  upon  the  intention  of  the  parties  as  gathered  from  the 
contract,  their  acts  and  the  attending  circumsUinces.  Vehmeyer  v. 
Earh  522 

9.  In  the  case  presented,  it  is  held:  That  the  evidence  supports 
the  finding  that  the  parties  intended  that  the  title  to  the  broom  corn  in 
question  should  pass  to  the  vendee,  although  the  weight  was  to  be 
ascertained  by  the  vendors  or  in  their  presence.    7(7.,  522 

10.  To  render  representations  fraudulent  the  person  making  them 
must  know  or  have  reason  to  believe  them  to  be  false.  Riee  v. 
Van  Acker e,  588 

11.  A  person  selling  property  in  good  faith,  and  without  any  knowl- 
edge that  it  is  defective,  and  who  makes  no  warranty  as  to  its  quality, 
is  guilty  of  no  wrong,  and  the  fact  that  it  is  not  what  the  purchaser 
supposed  it  was,  does  not  constitute  a  failure  of  consideration.    Id.<, 

588 

SLANDER. 

I.  In  an  action  for  slander  against  the  defendant  for  calling  the 
plaintiff  a  thief,  it  is  held:  That  certain  instructions  submitted  by  tho 
defendant  and  tending  to  limit  the  functions  of  the  jury,  were  properly 
refused;  that  the  jury  was  fully  and  fairly  instructed  by  the  court:  that 
it  was  for  the  jury  to  say  whether  the  plea  of  jurisdiction  wa?  fiNnl 
in  good  faith;  that  mental  anguish  may  be  presumed  to  result  from  ;i 
false  charsre  of  larcenv;  that  the  former  strict  and  technical  roles  Re- 
specting evidence  of  general  character  have  been  greatly  relaxed ;  that  a 
man's  "neighborhood"  is  not  necessarily  confined  to  the  particular  local- 
ity in  which  he  resides ;  that  statements  of  certain  witnesses  that  they 
had  never  heard  anything  snid  against  the  character  of  the  plaintiff  for 
honesty  or  integrity  were  properly  admitted,  it  not  being  essential  that 
a  knowledge  of  general  reputation  should  rest  on  statements  made  by  a 
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man's  neighbors;  and  that,  if  the  questions  and  answers  respecting 
plaintiff's  reputation  to  which  objection  is  made  had  been  excluded,  it 
could  not  have  affected  the  result.    Peters  v,  Bourneau,  177 

2.  In  an  action  to  recover  daniai^es  for  slander,  it  is  held:  That 
the  words,  "  she  is  a  thief,"  **  she  stole  S30,"  and  other  words  to  the 
same  effect,  are  actionable  per  se;  that  the  evidence  sustains  the  finding  of 
the  jury;  that  the  defendant  is  guilty  of  uttering  and  publishing  said 
words;  that  the  instruction  given  for  plaintiff  was  proper;  and  that 
the  damages  are  not  excessive.    Stumer  v.  Pitchman,  899 

STATUTE  OF  FRAUDS— See  Fraudulent  Convbyances,  1. 

1.  An  action  does  not  lie  to  recover  the  consideration  of  a  contract 
which  is  valid  under  the  Statute  of  Frauds.  Such  contract  does  not 
bind  either  party,  and  can  neither  be  made  the  ground  of  an  action  nor 
defense.    Detfo  v.  Ferris,  154 

2.  A  parol  contract  for  a  right  to  flow  water  through  a  drain  across 
the  lands  of  another  is  void,  such  right  being  an  interest  in  lands  within 
the  Statute  of  Frauds.    Id.,  154 

8.  An  original  undertaking,  although  for  the  benefit  of  another,  is 
not  within  the  Statute  of  Frauds.     Geelany  Beid,  165 

4.  In  an  action  to  recover  for  certain  building  materials,  furnished 
to  a  contractor  upon  the  promise  of  the  defendant,  the  owner  of  the 
building  in  which  said  materials  were  to  be  used,  to  withhold  from  the 
contractor  sufficient  money  to  pay  therefor,  it  is  held:  That  the  law 
was  correctly  stated  in  the  instructions;  and  that  an  instruction  to  the 
effect  that  if  the  jury  find  from  the  evidence  that  the  agreement  **  was 
a  mere  guaranty  to  answer  for  the  debt  of  another  previously  incurred, 
such  a  guaranty  is  a  collateral  contract,  and  within  the  Statute  of 
Frauds,"  was  not  rendered  erroneous  by  the  insertion  of  the  words  in 
italics.    Stoelker  v.  Chicago  Building  Supply  Co,,  623 

STATUTE   OF   UMITATION—See   Administration;   Mortgages,    9; 
Wills.  4. 

1.  A  Ju8tice*8  judgment  is  ''an  evidence  of  the  indebtedness  in 
writing  "  within  the  meaning  of  Sec.  16  of  the  Statute  of  Limitations, 
and  the  time  within  which  an  action  may  be  brought  thereon  is  ten 
years.     O'Donnell  v.  C.  dt  A.  R.  R,  Co.,  233 

2.  Upon  a  bill  filed  to  enjoin  the  foreclosure  of  a  trust  deed,  charg- 
ing that,  under  Sec.  11,  Chap.  83,  R.  S.,  the  right  to  foreclose  has  been 
lost  and  is  perpetually  barred,  and  that  said  trust  deed  is  no  longer  a 
lien  upon  the  lands  therein  described  and  is  a  cloud  on  complainants' 
title  thereto,  it  is  held:  That,  as  the  rights  of  the  parties  depend  upon 
whether  said  section  applies  to  a  trust  deed  executed  prior  to  its  enact- 
ment, as  its  construction  by  the  Supreme  Court  seems  desirable,  and  as 
this  court  has  been  unable  to  sustain  the  position  of  the  complainants, 
it  is  best  simply  to  affirm  the  decree  and  allow  the  case  to  go  directly  to 
the  Supreme  Court.    McMillan  v.  McCormick,  555 

STATUTES. 

1.  It  is  the  office  of  a  proviso  in  a  statute  to  limit  the  body  of  the 
act  or  antecedent  clauses.     Walsh  v.  Van  Horn,  170 
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SUBROGATION~See  Administration,  L 

TAX  TITLE— -See  Jurisdiction,  7;  Mortoaobs,  14;  Rkal  Psopkrtt,  14. 

TRESPASS— See  Actions.  1;  Agency.  6. 

TRIAL — See  Municipal  Corporations,  1. 

1.  The  manner  of  conducting  the  examination  of  witnesses  must  be 
left  to  a  confliderable  degree  to  the  sound  discretion  of  the  trial 
court.     Griffin  v.  Domaa,  2flS 

TROVER— See  Evidence,  11;  Factors,  4;  Husband  and  Wife.  8. 

1 .  It  is  essehtial  to  the  right  of  recovery  in  trover  that  the  plaintiif 
had  a  right  to  the  immediate  poRsession  of  the  goods  at  the  time  of  the 
conversion.     Robinson  v.  Hardy,  »12 

TRUST  DEEDS— See  Mortgages. 

TRCTSTS — See  Fraudulent  Conveyances,  1;  Guardian  and  Ward,  1; 
Real  Property,  1;  Wills,  7,  8. 

CJLTRA  VIRES— See  Banks,  1;  Corporations,  4, 5. 

USURY. 

1.  Sec.  11,  Chap.  74,  R.  S.,  which  prohibits  corporations  from  inter- 
posing the  defense  of  usury,  is  held  to  apply  to  a  case  wherein  the  de- 
fendant corporation  was  not  a  party  to  the  usurious  transaction  alleged. 
Union  Nat.  Bank  v.  International  Bank,  652 

VERDICT— See  Railroads,  10. 

WAIVER— See  Notice,  1;  Partnership,  1;  Pleading,  2;  Practice,  10. 

WITNESSES— See  Wills,  9,  10. 

WILLS. 

1.  A  life  estate  in  personal  property  gives  the  donee  the  right  to  con- 
sume such  articles  as  can  not  otherwise  be  enjoyed,  and  to  wear  out  bj-  use 
such  articles  as  can  not  be  used  without  wearing  out.  The  reniairider- 
man  can  only  claim  the  identical  domestic  animals  that  were  given  for 
life  or  thp  increase  from  them.     Prit chard  v.  Walker,  286 

2.  In  the  coiiRtruction  of  a  will  the  intention  of  the  testator,  if  not 
inconfiistent  with  the  rules  of  law,  governs,  and  this  intention  is  to  be 
ascerttiined  from  the  whole  will  and  all  its  parts  taken  together.  Every 
clause  and  provision,  if  pofwible,  should  be  given  effect  according  to  the 
intention  of  the  testator.     Id.,  .    •  286 

3.  In  the  case  presented,  it  w  held:  That  it  was  the  testator's 
intention  that  his  widow  should  convert  to  her  own  use,  if  she  deemed 
she  had  <  ccasion  so  to  do,  the  residue  of  the  moneys  in  her  possession, 
and  that  the  remainder-men  should  only  have  such  portion  thereof,  if 
any,  as  remained  unexpended  at  the  time  of  her  death;  that  the  will  in 
question  gave  to  the  widow  a  life  estate  in  a  certain  tract  of  land,  with 
power  to  sell  and  to  convert  the  proceeds  to  her  own  use  and  benefit, 
with  renin inder  in  the  land,  if  unsold  under  the  power,  and  if  sold,  then 
remainder  in  such  portion  of  the  proceeds  and  avails  as  remained 
unexpended  at  her  death  to  the  sons  of  the  testator;  that  the  land  having 
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been  con'  eyed,  the  rights  of  the  remainder-men  attach  to  the  un- 
expended residue  of  the  proceeds,  and  to  any  unexpended  interest  and 
profits  thereon;  that  the  evidence  sufficiently  identifies  the  sums  rep- 
resented by  certain  notes  made  by  the  remainder-men  as  part  of  said 
fund  so  remaining  unexpended;  and  that  the  remainder-men  are  entitled 
to  the  surrender  of  said  notes  and  a  mortarage  securing  one  of  them  and 
to  injunctions  restraining  the  defendants  from  prosecuting  suits  thereon. 
Id..  286 

4.  When  a  testator  has  directed  the  conversion  of  one  species  of 
property  belonging  to  a  residuary  fund  to  another,  or  the  residuary 
fund  to  be  invested  in  a  particular  manner,  and  has  given  a  life  estate 
in  the  fund  as  thus  converted  or  invested,  such  life  interest  will  com- 
mence when  the  conversion  takes  place  or  the  investment  is  made. 
But  such  conversion  or  investment  must  be  within  a  reasonable  time. 
In  this  State,  in  analogy  to  the  time  allowed  for  the  settlement  of  the 
estate,  two  years  are  held  to  be  a  reasonable  time.    Clifford  v.  Daris, 

316 

5.  In  the  case  presented  it  is  held:  That  the  court  below  properly 
charged  the  executor  with  interest  on  his  note  dae  the  estate;  that  the 
doctrine  of  res  adjudieafa  does  not  apply  to  said  interest,  because  of 
the  approval  of  the  County  Court  of  the  executor's  reports;  that  the 
executor  was  properly  charged  with  ten  per  cent,  interest  on  the  moneys 
in  his  hands  after  the  expiration  of  twp  years  and  six  months  from  the 
date  of  his  letters  testamentary  and  up  t<j  the  time  of  his  investment  of 
the  funds;  that  it  is  unreasonable  to  suppose  tliat  the  testator  intended  no 
investment  of  money  should  be  made  by  the  executor  until  every  article 
and  parcel  of  property  was  disposed  of  and  turned  into  property;  that 
the  executor  is  not  estopped  from  contesting  a  claim  for  interest  on 
uninvested  assets  prior  to  the  expiration  of  the  statutory  period  by 
reason  of  a  report  charging  him  with  such  interest,  which  he  signed, 
but  which  was  never  acted  on  by  the  court;  that  the  life  tenants  were 
not  entitled  to  the  net  profits  of  the  estate  from  the  dea'  h  of  the  testa- 
tor to  the  time  of  re-investment;  that  said  profits  are  to  be  considered 
as  assets  to  increase  the  principal  of  the  trust  fund,  and  that  the  mat- 
ter of  a  certain  item,  having  been  ordered  paid  by  a  court  of  competent 
jurisdiction  to  the  life  tenants,  is  res  adjudicaia.    Id..,  316 

6.  The  general  rule  applicable  in  the  construction  of  wills  is,  that  the 
intention  of  the  testator  as  expressed  in  the  will  construed  as  a  whole, 
must  govern  and  prevail.     Blanchard  v.  Chopmanf  341 

7.  When  property  is  given  absolutely  to  any  person,  and  the  same 
person  is  by  the  giver,  who  has  power  to  command,  recommended  or 
entreated  or  wished  to  dispose  of  the  property  in  favor  of  anoth  r,  the 
recommendation,  entreaty  or  wish  shall  be  held  to  create  a  trust,  if  the 
words  so  used  as  a  whole  ought  to  be  construed  as  imperative;  if  the 
subject  of  the  recommendation  or  wish  be  certain;  and  if  the  persons 
intended  to  have  the  benefit  of  the  recommendation  or  wish  be  also 
certain,    /d.,  841 
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8.  In  the  case  presented*  it  is  held:  That  an  implied  trust  is  raised 
by  words  to  the  effect  that  the  testator  relied  on  his  wife  to  make  all 
needful  provisions  for  the  future  wants  of  his  brother;  and  that  the 
complainant  is  entitled  under  the  evidence  to  an  allowance  of  SI, 000 
per  year,   only  from  the  commencement  of  this  suit.    Id.,  341 

9.  The  term  ''credible  witnesses,'*  as  used  in  the  statute  in  speak- 
ing of  witnesses  to  wills,  means  competent  witnesses.  In  re  Estate  of 
Noble,  535 

10.  In  the  case  presented,  an  instruction,  touching  a  witness  who 
had  pleaded  guilty  of  the  crime  of  forgery,  in  which  the  words 
"  incompetent  **  and  "  incredible  **  are  used  as  synonymous  ^«rms,  is 
held  to  be  correct    Id,,  535 

WRIT  OF  ASSISTANCE— See  Formeb  Adjudication,  2. 


L,  k  a.  ^. 
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